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HOBART C. DUGGER ET AL. VS. HENRY A. TAYLOE. ] 
1 Supreme Court of Alabama. December Term, A. D. 1581. 


Turspay, Dec. 6th, 1881. 
Be it remembered that a regular term of the supreme court of the 
State of Alabama was begun and holden according to law at the 
Capitol in the city of Montgomery, on Tuesday, the sixth day of 
December, A. D. eighteen hundred “and cighty-one—it being the 
first Tuesday of said month. 


Present and presiding as jedges of said court: Ion. Robert C. 
srickell, chief justice, Hon. George W. Stone, associate justice, Hon. 
Ifenderson M. Somerville, associate justice. 
STaTe OF ALABAMA, County of Ilale : 
To any sherilf of the State of Alabama, Greeting : 

You are hereby commanded to summon [Tenry A. Tayloe and 
Robert LL. Maupin to gel at the next term of the circuit court, to 
be held for said county at the place of holding the same, then and- 
there to answer the summons and complaint of Hobart C. Dugger 
and Alice V. Sprague, who is a married woman, the wife of Myrom 

Tl. Sprague. 
2 Witness this 27th day of May, A. D. 1881. 
V. BOARDMAN, Crerk. 


Complaint. 


Hopartr C. Ducarer & Anice V. Spracue, Plaintiffs, 
Us. 


Il. A. Taynor & Roperr iz Maurin, Defendants. 


The plaintiffs sue to recover the following tract of land, to wit, 
the southeast quarter of section thirty, and all of section thirty-one, 
lying north of the Selma and Meridian railroad, now known.as the 
Alabama Central r: uilroad, all in township ¢ cighteen of range four 
east, containing one hundred and ninety-six acres, more or less, 
situated in Hale count y, Alabama, and bounded on the north by the 
lands of J.T. Collins, on the east by the lands of Adele I. Dubose. 
of which they were possessed before the commencement of this suit; 
and after such possession accrued, the defendants entered thereupon 
and unlawfully withholds and detains the same, together with twen- 
ty-live hundred dollars for the detention thereof. ‘The said interest 
of the said Alice V. Sprague, being of the corpus of her statutory 
separate estate. 

TITOS. KR. ROULITAC, 
Att'y for Plaintiffs. 

Received in office this 27th day of May, A. D. 1878. Executed 
this Ist-dav of July, A. D. 1878, by leaving a. copy of the within 
summons & complaint with IL. A. Tavloe, defendant. 

W.N. KNIGHT, Sheriff. 
3) Not found as to Robert L. Maupin, this Ist day of July, 
IS7S. 
1—108 
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H. C. DuaGer et als. vs. Wenry A. TAY Loe et al. 
In Hale County Circuit Court. 

Ist. The defendant, Henry A. Tayloe, for answer to said complaint 
says, that the plaintiffs’ right of action for the recovery of the lands 
sued for was barred by the Statute of Limitation of ten years at the 
time of the commencement of this sult. 

Pod. The said Henry A. Tayloe comes and defends said action, 
and says that he, under a claim of right, has been in the possession 
of said lands, open/y and notoriously claiming the same adversely 
to the plaintiffs in this suit for more than ten years prior to the 
commencement of this suit, to wit, since the Ist day of Jan’y, 1565, 
wherefore he prays judgment that the plaintiffs should not recover. 

Srd. Said Henry A. Tayloe further says, that in right of lis wife, 
Narcissa ‘ayloe, and her children, for more than ten years prior to 
the commencement of this suit, he has been in the possession of the 
said lands, under a claim of right thereto, and under color of title, 
holding & claiming them adversely tothe plaintiffs and every other 
person, Wherefor he prays judgment of the court that the plaintiffs 
should not further have or maintain thetr said action. 

lth. For a further defense the defendant, Henry A. Tayloe, 
4 pleads the general issue, ** Not Guilty.” 
WEBB & TUTWILER, 
Prijs Attys. 
bhiled in open court this loth day of Oet., 1878S. 


V. BOARDMAN, Clerk. 
Certificate of Reversal. 
The Supreme Court of Alabama. December Term thereof, A. D. 1880. 


To the clerk of the cireuit court of Hale county, Greeting : 

Whereas the record and proceedings of said court in a certain 
eause lately pending in said circuit court between Ienry A. Tayloe 
and Ifobart C. Dugger et als., wherein by said court at the — term 
]sS—, it Was considered wdversely to said Ilenry A. Tavloe, were 
brought before our supreme court, by appeal, pursuant to laws, on 
behalf of oud Henry A. Tavloe. 

Now it is hereby certificd that it was thereupon considered by our 
supreme court on the fourteenth dav of April, 1SS1, that said judg- 
ment of said circuit court be reversed and annulled, and the cause 
remanded to said court for further proceedings therein. 

It is also considered that the appellees pay the costs accruing in 
said supreme court and in the court below. 

Witness John W. A. Sanford, clerk of said supreme court, the 
lsth day of April, LISS]. 

JOHN W. A. SANFORD, 


Clerk, Supreme Court of Alabama. 


) Received in_office, pr. mail, April 21st, 1SS81. 


V. BOARDMAN, Clerk. 
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MWENRY A. TAYLOE. > 


Trial and Judgment. 
Hosart C. Duccer et al. vs. Wenry A. Tay or, et al. 
| Ocroper 12th, A. D. 1581. 

In this cause came again the parties in person and by attorney, 
and issue being joined upon the record and pleadings heretofore 
filed, thereupon came a jury of good and lawful men, to wit, Jason 
Thigpen and cleven others, who being duly empaneled and sworn, 
well and truly the issue joined to try, and a true verdict render ac- 
cording to the evidence, upon their oaths do say, “ We, the jury, 
find for the defendant.” It is therefor considered by the court that 
the plaintiffs take nothing by their suit, but that the defendant go 
hence and recover of the plaintiffs their costs in this behalf expended, 
for which execution may issue. 

Appeal Bond. 
Cireuit Court of Hale Co., Ala. Fall Term, 1SS1. 
IH. C. Duacer et al., PU iis, 
VS. -jyectment. 
| If. A. Tayror, Def’d’t. j 

in the above-entitled cause plaintiffs having prayed an appeal 
from the judgment rendered at this term. We the subscribers hereto 
acknowledge ourselves security for all costs of appeal to the supreme 
court at Montgomery. 


H.C. DUGGER. fi. s.] 

ALICE V. SPRAGUE, [1.5] 

Per W. W. DUGGER, Alfy. [L.s. 

WW. DUGGER. a “. 

( A.G. DUGGER. fh. 8. 


Filed October 21st, A. D. 1881. 
V. BOARDMAN, Clerk. 


Bill of Laceptions. 
In the Cireuit Court for Hale County. Fall Term, 1581. 
W.W. DuaGcGer et al. vs. Henry A. Tay Lor. 
Be it remembered that when this cause came on to be tried the 
following proceedings were had, to: 
The plaintiffs introduced and read in evidence the admission of 
What Mrs. Alice G. Dugger would testify to If present. 
In Hale Cireuit Court. Fall Term, 1SS1. 


Hopartr C. DuaGer ef al. vs. Waexny A. TAYLor. 


Testimony of Mrs. A. G. Dugger. 


It isadmitted in this cause that Mrs. Alice G. Dugger would swear, 
if present, that she is the widow of the late Henry Dugger, of Marengo 
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county, and was the administratrix of said Henry Dugger's estate, 
appointed by the probate court of Marengo county, and as such 
administratrix, sold on the 19th day of November, 1560, the land 
sued for in this action for division amone the heirs-at-law of said 
Henry Dugger, together with certain other lands adjoining them, 
on a credit of one, two, and three years: that W. P. Bocock 
bid in the same by an agent, and gave lis notes for the purchase 
chase money thereof, payable November lth, 1561, 1562, & 1865, 
respectively ; that payment of said notes Was made asollows : The 
first, in Confederate money, without objection on her part, the 
( second of said notes partly in Confederate notes and partly in 
Confederate bonds; and the third entirely in Confederate bonds, 
which she refused to receive in payment, until she was notified by 
the —— TALC tax collector that the note would be taxed as gold, 
and she would have to pay taxes on it in gold when she consented 
to receive them, and gave up to Bocock the third note tor the land ; 
that she, as administratrix, had no notice of any sort of the petition 
tiled by Boeock on March 2ist, IS6S, for a title to the said lands, 
or of the deeree of the probate eourt of Marengo COUNTY, of that 
date ordering Hl. A. Woolf to make titles to said Bocock, and that 
she had never reported to the probate court of Marengo county that 
the purchase-money had been paid, other than the final account 
stated as administratrix In the Marengo probate court at the April 
term, 1S64; that she has the Confederate bonds received in payment 
of the third note In her possession now, and she has never par L them 
to any one; that the ages of her chidren, who are plaintiffs in this 
suit, ure as toilows: 
Alice V. Sprague, born Au; 


r 
— * 
' 
i 
i 


olst, 1847. 
Hobart C. Dugeer, born July Deh, 1S49. 
Filed in open court, 11th Oet., 1Ss1. 

V. BOARDMAN, Clerk. 


It is admitted that the lands sued for were situated in ILale 
county, and that their reasonable — rental value was S54, ¢ 
that pl its were each entitled to one SE venth of the lands described 
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been duly sworn, examine him upon oath, upon cach and every of 
the interrogatories and cross-interrogatorics hereto attached, and 


_ his answers thercto you will carefully commit to writing, which you 
will cause the said witness to sign, ana which you will certify from 


under your hand & seal. Seal up the same, together with this 
commission, & transmit the whole to the clerk of the circuit court 
of the county, aforesaid, 
Witness Volney Boardman, clerk of said court, at office,at Greens- 
boro, this 17th June, 1879. Issued, 17th of June, A. D. 1879. 
V. BOARDMAN, Clerk. 


[In Circuit Court for Hale County, Alabama. 
W.W. Ducaenr et al. vs. Denny A. Tayror ct al. 


i) [nterrogatories to be propounded to Willis P. Bocoek, the an- 

swers to which, when taken, are to be used as evidence on 
the trial of a certain cause pending in the cireuit court of Tale 
county, Alabama, wherein W. W. Dugger, Reuben Il. Dugger, L. 
White Dugeer, and Alice G. Dugger, are plaimtiffs, and ITenry A. 
Tavloe, Robert L. Maupin, and Benjamin f°. Hatch, are defendants, 
for and on behalf of said defendants. 

Ist Interrogatory : 

State whether or not you became the purchaser in November, 
S60, of certain dands belonging to the estate of Ilenry Dueever, 
deceased, sold under an order of the probate court of Marengo 
county? If vea, how much did you agree to pay for the same, and 
In What installments’ ITas the purchase money for said land been 
paid? If yea, givea statement showing the time and manner of the 
payment of the notes given for the said purchase money. In what 
kind of money was the first note paid? [f you state that said note or 
any part thereof was paid by a draft, state on whom such draft was 
drawn, the amount thereof, and what kind of money you had at 
the time in the hands of the drawee. 

2nd Interrogatory : 

Explain when, how, and in what kind of funds the other 
notes were paid. Who was present when they were paid, and 
to whom was payment made? Did Mrs. Alice G. Dugger make any 
objection to the kind of money offered by vou in payment of said 
notes; if vea, when did she so object, and what was the ground of 
her objection? Were any threats or pressure used by you or any 

one to induce the said Mrs. Dugger to receive payment of 
10 any of said notes in Confederate Treasury notes or bonds? 

State whether any, and which of the said Mrs. Dugeer’s ehild- 
ren were living with her at the time the last note was paid, and 
Whether or not she consulted with them or him as to receiving Con- 
federate Treasury notes or bonds. 


ord. Interrogatory : 
Were the said notes given for the purchase money of said lands 
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surrendered to you as the same ‘were severally paid ; if yea, was any, 
and what receipt endorsed on the same, and by whom’? If you 
have said notes in your possession attach the same to your answer 
to these interrogatories. 

4th Interrogatory : 

When did you get a deed or conveyance to the lands aforesaid ? 
If you have said deed in your possession attach the same or a copy 
thereof to your answers to these interrogatories. 

oth Interrogatory : 

State anything you may know that will benefit the defendant in 
this suit. 

W. IL. TAYLOE, 
J.T. JONISS, 
Att’ys for Defendants. 


In Circuit Court for Hale County, Alabaina. 
W.W. Duccer ct al. vs. Wexry A. Tay or et al. 


Cross-interrogatorics to be propounded to Willis P. Bocock, a wit- 

ness for the defendants in the above-entitled cause. 
1] X int. Ist. If, in any answer to the 4th direct interrogatory, 
you say that you got a deed or conveyance to said lads, from 
whom didyou get it, by whom was it executed, & under what autho- 
rity ? Ifyou say by order of the probate court of Marengo county, upon 
Whose application was such order made; and, if upon yours, what 
notice, if any, did you give to Mrs. Alice G. Dugger, administratrix 
of Henry Dugger, deceased, or to any of the heirs of said Henry 
Dugger? If you say none, why did you not give such notice ? 

X interrogatory 2nd: 

Was any person interested with you at any time in the purchase 
of the Dugger lands; if so, what interest did such person or, persons 
have? 

TITOS. Rh. ROULMAC, 
Att’y for Plaintiffs. 


STATE OF ALABAMA, Llale County: 

Deposition of Willis P. Bocock, a witness sworn on the 21st day of 
July, 1879, at his residence in said State and county, under and 
by virtue of a commission issued out of the cireuit court of Hale 
county, In a certain cause therein pending between W. W. Dugger 
et al. plaintiffs & Ifenry A. Tayloe et al. defendants. 


The said Witris P. Bocock, being first duly sworn to speak the 
truth, the whole truth, and nothing but the truth, does depose and say, 
as follows: . 

To the first direct interrogatory he says: I did become the pur- 

chaser in November, 1860, of the lands mentioned in said inter- 
12. rogatory, sold as therein stated, under an order of the probate 
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court of Marengo Co. At the time of said sale I was in the State 
of Virginia and did not reach my home in Marengo Co., Alabama, 


» ow Hale, till about the 26th Dee., same year. I had authorized 


my wife, Mrs. M.S, Bocock, to act for me in my absence in making 
said pureli: ase. 

On my arrival I found the following state of facts: the sale 
had taken place on the 19th Noy., 1860; the land deseribed by 
numbers as the southeast quarter of section 30, and the north half 
and southwest quarter of section 51, all in township 18, range 4, 
east, and rated at 640 acres (although by land office quantities it 1s 
639 acres) had been cried out to me as the highest bidder at $45.01 
per acre, making $25,506.40. 

This purchase- -money payable in three equal annual installments 
bearing interest from day of sale; three notes, one for each of said 
installments, had been executed to Mrs. Alice G. Dugger, administra- 
trix of Henry Dugger, dee’d, by my said agent in my name, and by 
two sureties, as the order of sale required, all dated 21st Nov. , 1860, 
and falling due 19th Nov., 1861, 19th Nov., 1862, and 19th Nov., 
1865, res spectively, each note being for an amount equal to one- third 
of the purchase-money as above stated, and interest on that third 
from day of sale till said note fell due, viz: 

Ist note, due 19th Nov., 1861, for 310,570.502. 

2d note, due 19th Nov., 1862, for S11 138. AZ. 
13 od note, due 19th Nov., 1865, for 31 \poneat 

And these notes have all been paid, as will be shown here- 
after. 

My purchase and the facts which I have stated as existing on my 
arrival, will, I think, appear by the record of the suit and proceed- 
Ings in Marengo probate court, under which the sale took place. 
Said record will also show that Mrs. Dugger’s proceedings as to said 
sale were reported and confirmed. 

Following the order of time and for the better understanding of 
what I have to state after, I deem it proper to make here the follow- 
Ing statement: 

Before and at the time of said sale, and with my approval, it was 
understood between the defendant, Ienry A. Tayloe, and my said 
agent, that he was to have the benefit of the purchase of so much 
of said land as les north of the centre of the railroad running 
through said tract on complying with terms of sale as to that part; 
but as it turned out that under the order and terms of sale, a sepa- 

rate sale of each of the parcels (quantities unascertained) could not 
be reported to the court, and as the whole had been cried out to me, 
notes for the whole purchase-money were required to be executed. 
according to the terms of the sale, by me, or on my behalf, which 
was done as above stated, and a memorandum in writing was signed 
by my wife as to said Henry A. Tayloe’s right in this behalf, Ie, 
the said H. A. Tayloe, at once took possession of that part of the 
land lying north of the railroad, and IT have never had any pos- 
session thereof. 
14 After my return to Alabama in December as above stated, 
namely, on the 25rd of February, 1861, arrangements were 
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Payments: 

Am’t p’d her by Hl. A. Tayloe, for me in full ace. of W. 
Hf. & I. A. Tayloe’s first land note to me, due 19th 
Nov., ‘61— 

WIE ss inc n:nat ol ee sn 93,176 35 


Balance of interest to date (some p’d before)-- 89 12 
0,269 00 


This, T suppose, was in Confederate Treasury notes, 
but not remembered. 
Paid by W. P. B. Baker, Lauler, & Co., acceptance on 
my draft in favor of Mrs. Dugger or order, due Ist 
ei. FO ais csih' titanate etna 5,000.00 


Discount on this for the five days © LOT DOD 
4,994 do 


Cash paid her by me in full, believed in Confederate 


BUORRUEY CIE ce cnintinneknimmnianmsinninn timid eiicunn 2,970 11 
Making am’t of land note & interest ---.----.------- $11,250 O06 


Mrs. Dugger made no objection to the kind of money used in this 
payment, or any part of it, or to anything else that I remember ; 
and she gave me in my said note with her reeeipt in full on the 
back of it, and on the 17th day of January after, T received payment 
of W. IT. and HH. A. Tayloe’s second land note to me with interest till 
paid, in Confederate currency. 


Statement showing the time, manner, and circumstances of 
1S my payment of the third and last land note to Mrs. Dug- 
ger, due 19th Nov., 1865: 


This year I did not go to Virginia, so being at home when the 
note fell due I called on Mrs. Dugger at her house on the day in 
company with Henry A. Tayloe to make payment. When our busi- 
ness was mentioned she says she was not willing to take Confederate 
money, or to that effeet. Capt. WH. A. Tayloe and herself had some 
conversation on the subject in which I took no part. I don’t think 
I remember a single word used by either party, only the general 
tenor. She said but little, and his remarks were solely, 1 think, in 
the way of expostulation ; nothing in the way of threats or pressure 
according to my recollection, and [ don’t remember that any other 
person was present. After a short time he and I left. According 
to iny memory, in our talk as we rode on homewards, he referred to 
the then tax law of the Confederate States, which levied a tax on 
credits or money-elaims in the hands of the holder, and provided 
that for the purpose of taxation such credits, as well as other things, 
should be assessed at their value in Confederate money, unless the 
holder would endorse in writing on the note his willingness to receive 
Confederate notes in payment. I think he asked me, in substance, 
if that law would not apply to the note we had just offered to pay 

Mrs. Dugger, and that I answered I thought it would. We 
19 soon parted near his house, and I went on home. IT heard 
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nothing more on this subject from cither of these parties or 
any other person, as I remember, till a week or so later, when I 
received through some one, not remembered, a message as from Mrs. 


Dugger that she was willing to accept Confederate States 8 per cent. 


bonds in payment of said note. 

I suppose I saw Mr. Tayloe on the subject, and on the 30th of the 
same month, Nov., he and I again ealled together at Mrs. Dugger’s 
house to see her on the subject. 

I had at the time only a small amount of these 8 per cent. bonds. 
But the result of the meeting and conference was a settlement then 
made with Mrs. Dugger without any dissatisfaction or reluctance 
expresscd on her part that IT remember. 

The settlement was as follows: 
od land note of W. P. Bocock & sureties to Mrs. A. G. 

Dugger, administratrix, &e., due 19th Nov., 1S65__-— $11,906 644 
As the interest-coupon to Ist Jan., 1864, had been cut off 

the Confederate States bonds, so that these bonds only 

bore interest from & after Ist Jan.; 1864, therefore in- 

terest Was counted on the above land note to Ist Jan., 

er dbiieninriitiiin sista eead ns orianaans 10S 46 


Am’t of land note & interest _--.--- ---------------- 12,015 103 


Paid as follows, on 30th Nov., 1865: 

By II. A. Tayloe for W. P. Bocock to am’t of Wim. IL. & 
If. A. Tayloe’s corresponding land note to said Bocock 
In Confed. States 8 per cent. bonds bearing in- 


— terest from Ist Jan., 156-4 ~-.---.-------- 38,600 00 
In Confed. States treasury notes, suppose, 
being less than $100.00_---.------------ 79 10 


3.679 10 


By W. P. Boeock in Confed. States S per cent. bonds, 


Int. from Ist Jan., 1SG4_-...--._._-___-___- $4,600 00 
In Confed. States treasury notes, supposed, | 
being less than S100.00__--------------- 36 OU 


4,656 00 


By W. P. Boeock’s written obligation “to pay & deliver 

to Mrs. A. G. Dugger, adm’x of Henry Dugger, 

20) deceased, thirty-seven hundred dollars ineight 

per cent. Confederate States bonds, bearing in- 

terest from Ist day of January, 1S64; said bonds to 

be delivered on or before that date,” (and delivered 
ie TROON WER IIID a iiise ncciarrcpriren ashmie cenit wen eee 3,700 OO 


Total am’t, same as said Jand note & int., -----.--.--- S12,015 10 


Thereupon Mrs. Dugger gave me in my said last land note with 
her receipt mn full as administratrix written on the back of it. No 
person, so far as IT remember, was present on this occasion except 
Mrs. Dugger, H. A. Tavloe, & myself. 

At the same time I gave up to IT. A. Tayloe, W. I. & Tf. A. Tayloe’s 
last land note to me discharged by his payment above. 
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Early in the following month, Dec., I borrowed seven thousand 
dollars of Confederate States 8 per cent. bonds, (to be returned im 
kind as was afterwards done) and with the help of these bonds, 
bearing interest from Ist day of January, 1864, [ returned on or 
about the 29th of the month, Dee., to Henry A. Tayloe, three 
thousand dollars of said bonds which he had lent me to make the 
aforesaid payment of $4,600, in such bonds, to Mrs. Dugger on 30th 
Nov., 1863, and I also delivered the $3,700 of such bonds, as speei- 
fied in my said obligation, to Murs. A. G. Dugger, adm’x, &e., not to 
her in person, but to her son the plaintiff, W. W. Dugger, for her ; 
he at the time holding my said obligation, which, on his recelving 
said bonds, he delivered up to me with a receipt for said bonds 

attached to it, on the same paper, signed by him as attorney 
21 in these words: “ Ree’d the above bends for Mrs. A. G. Dugger, 
adm’x, &e., W. W. Dugger, att’y.” 

This receipt, as appears, has no date and I cannot, by memory or 
otherwise, fix the time of this transaction to my satisfaction. 

My entry of it is hastily made under date of 10th May, 1864, and 
may have been made after the date of the transaction. 


2nd Int. 

To the second direct interrogatory he says: My answer to the 
first paragraph of this iuterrogatory is given as fully as I can give 
it in the statements of the several payments and the explanations 
contained in my answer to the first interrogatory. 

Mrs. Dugger made no objections at all, so fur as I remember, to the 
kind of money or funds offered and used in payment of the first 
and second land notes to her. 

She objected to receiving -Confederate money when it was offered 
her in payment of the 5rd note on the day that note fell due as 
already stated. I don’t remember that she stated the ground of her 
objection. The consequences following this objection show the note 
was paid, and why so paid, are stated in my answer to first Interroga- 
tory. 

Tam sure no threats or pressure were used by me to induce Mrs. 
Dugger to receive payment of any of said land notes in Confederate 
treasury notes or bonds, and so far as my knowledge and memory 
enable me to speak, none were used by any other person. Of what 

may have been said or done by any one in my absence I 
22 know nothing. I eannot recollect whether any, and if uy, 

which of Mrs. Dugeger’s grown children were living with her 
at the time the last note was p: aid. Her son, Reuben HH. Dugeer, was 
a practicing physician. He was not the physician usualiy called 
on my place, but was occasionally employed. I see by accounts 
X receipts between him and me that he was in the neighborhood 
(and when so I think he lived with his mother) in May, July & 
August, 1563, to the last day of August. As to his presence or ab- 
sence the latter part of the year, I have nothing to aid my memory. 

And as to her son, W. W. Dugger, he is shown to have been with 
her not long after ‘the cna of 1863. for he held and collected my 
obligation, given her on 50th Nov., 1863, for the 3,700 dollars in 
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Confederate States 8 per cent bonds, as before stated, but where he 
was at the time of said payment, Nov. 50th, 1865, [ have no reeol- 
lection. I do not know whether she consulted with them or either 
of them as to receiving Confederate treasury notes or bonds. 

To the third direct interrogatory he says: The said notes given 
by me and sureties for the purchase money of said lands were 
surrendered to me as the same were severally paid with a receipt 
endorsed on each of them. Each of said receipts was written on the | 
said note by me in her presence after pavment, read to her, and handed 
to her for her examination and signature. She signed her name as 

executrix thereto In my presence, & returned the note to me. 
23 Said I]. A. Tavloe was also present when the receipts were 

written and signed on the second and third notes, he was a 
subseribing witness to the third and last receipt. 

The tenor and effect of each of said notes is stated, T believe, with 
suflicient correctness in the report of the sale of said lands made 
by Mrs. Dugger, as executrix, to the probate court of Marengo county, 
under whose order the sale was made. The following are true copies 
of the receipts endorsed on said notes when paid, as above: 


On Ist note, 810,570.30) payable on the 19th Nov., 1861. 
“Dic. dist, 1861. 


“Ree’d of W. P. Boeock payment in full of this note, leaving the 
railroad right of way for after adjustment, paid in part by draft on 
B. 1. & Co. for $5,000 at 6G months with mterest from date, in part 
by sight draft on same for 82,074.92, & balance in eash. 

“ALG. DUGGER, Administratrixe.” 


On 2nd note, 811,158.47) payable on the 19th Nov., 1862. 
“Dro. 26th, 1862. 
“Ree’d of W. P. Bocock eleven thousand two hundred and thirty 
dollars and 6 cents in full of the within note, principal & interest 
to this date. 
“ALG. DUGGER, Administralrie.” 
On 81d note, $11,906.64) payable on the 19th Nov., 186s. 
“Nov., 30, 1863. 
“Ree’d of W. P. Bocock payment in full of this note whieh is 
the last installment for the land therein mentioned, the other two 


being before paid, 
“ALG. DUGGER, Adiministratria.” 


“Pest: 
“TENRY A. PAYLOE.” 
2-4 To the 4th direct interrogatory he says: On or about the 


21st March, 1868, having been advised by my legal counsel 
that if I would show to the satisfaction of the Judge of probate of 
Marengo county, in whose court the procecdings for the sale of the 
said) Dugeer land were still pending, and my purchase notes 
executed, ke, had been reported and confirmed, that IT had paid all 
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the purchase money for said land, and taken in my notes, &c., he 
would make an order, appointing some person to convey the title to 
me. | went to Linden, accompanied by said Henry A. Tayloe, 
taking my said three notes, receipted as before stated, filed my 
application for a deed, and gave in proof of payment such evidence 
as Was satisfactory to the said judge, including the said notes & the re- 
eeipts on them. Thereupon, the said court granted my application 
and appointed IHenry A. Wolfe, esq., to execute a conveyance to 
me of the right, title, and interest of said Henry Dugger, dee’d, in 
and to the said lands. All which will more fully “and. at large 
appear by the record and proceedings in said case in Marengo 
probate court. 

On the same day, said Henry A. Wolfe executed,and acknowledged, 
and delivered to me a deed in conformity with the said order of said 
probate court. That deed is of record in Marengo probate court 
and also in Hale probate court. It is the deed to which, I suppose, 

the interrogatory refers; and [ further suppose, that an 
25 official copy thereof will answer the desired purpose as well 
as any copy I could make for this deposition. 

To the 5th direct interrogatory, he says: I have stated already 
all that I can remember, in respect to the matters referred to in the 
defendant’s interrogatories, and cannot recall to memory anything 
else of the least importance, either way. 

I have tricd to refresh my memory, whenever practicable, by 
reference to private papers and entrics,and think in what I have 
stated there Is no error. 

It may be added that the excitement of the war, and still more 
the occupaney of my time and thoughts with matters connected with 
the railroad, of which I was acting president, from early in August, 
1863, to late in May, 1864, nay have caused some remissness in the 
time of making my entries, &e., In some Instances. 

To the first cross- interrogatory he says: In my answer to the 4th 
direct interrogatory I have stated that I got a deed for the lands 
in question, m: ade by order of the probate court of Marengo 
county, and upon my own application. I now further state, that | 
eave no notice of said application either to Mrs. Alice G. Dugger, 
administratrix of Henry Dugger, dee’d, or to any of the heirs of 
said Henry Dugger. 

And the reason why I did not give such notice, was that my 

counsel, under whose advice I acted, did not advise me that 
26 such notice should be given; my said counsel was Wm. E. 
Clarke, esq, of Demopolis. 

To the second cross-interrogatory he says: For a full answer to 
this interrogatory, | refer to my answer to the first direct inter- 
rogatory. And i have now only to add that some years ago, date 
not certainly remembered, but not earlier than 1873, in substantial 
compliance with my obligation to William H. Tayloe, of 25rd 
lebruary, ISO], and bemg requested so to do, I executed a deed 
conveying such title as had been acquired by me to that portion 
of the Dugger land which went after the sale into possession of said 
Henry A. a Payloc & so continued unto the three children, heirs-at- 
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law, & residee any lIegatees of said Wm. IT. Tavloe, who had before 
then died in Virginia. This deed was made at the instance of R. L. 
Maupin, then, I think, probate Judge of Marengo, who seemed to be 
‘representing said children of Wm. HH. Tayloe, dee’d, and was deliv- 
ered to him; he delivering up to me my said obligation of 23rd 
Febr’y, 1861, to Wm. H. Tayloe, with a written endorsement thereon, 
by said Henry A. Tayloe, giving his consent and authority to me to 
execute said deedto the children of Wm. H. Tayloe. And further 
this deponent saith not. 
WILLIS P. BOCOCK. 


I, John H. Prince, commissioner named in the commission hereto 
attached and acting under and by virtue of said commission, 
27 which issued from the circuit court held in and for Hale 
county, in the State of Alabama, in a certain suit pending 
in said court, wherein W. W. Dugger et al. are plaintiffs and H. A. 
. Tayloe et al. are defendants, do hereby certify that I caused Willis 
P. Bocock, the witness named in said commission, who is personally 
known to me, to come before me at his residence, in Hale county, 
Ala., on the 21st day of July, 1879; that said witness was first duly 
sworn by me to me to speak the truth, the whole truth, and nothing 
but the truth; that he testified as it is hereinbefore set down; that 
the testimony of said witness was reduced to writing by himself; 
that the said witness subscribed his name to his own testimony in 
my presence; that I am not of counsel or kin to either of the 
parties to said cause, nor am [ interested in the event thereof. In 
— witness of which I have hereunto set my hand and seal this 21st day 
of July, 1879. 
" JOUN Hf. PRINCE, [seat] 


Commissioner. 
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Here the plaintiffs rested. 

The defendant then introduced the bond of Alice G. Dugger, as 
administratrix of ITenry Dugger, deceased. Objceted to as irrele- 
vant by plaintiffs, and objection overruled. To which plaintiffs, 
then and there by counsel excepted. 


Bond of Administratriz. 
Estate of Henry Dugger, Deceased. 
THE STATE OF ALABAMA, Jarengo County : 


25 Know all men by these presents, That we, Alice G. Dugger, 
iM S. Watkins Vaughn, and Alice G. Vaughn, are held and firmly 
: bound unto James A. Young, esq’r, judge of probate for the county 
of Marengo, and to his successors 1n office in the sum of one hundred 
thousand dollars, to the payment of which, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 

Jointly and severally, firmly by these presents. 
Sealed with our seals and dated the 15th day of December, in the 

year one thousand eight hundred and fifty-six. 
' The condition of the above obligation is such that whereas the 
2. above-bound Alice G. Dugger has this day been duly appointed 
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administratrix de bonis non of the estate of Henry Dugger, late of 
Marengo county, deceased. 

Now if the said Alice G. shall and do well and truly perform all 
the duties which are or may be by law required of her as such 
administrator, then the above obligation to be void, otherwise to 
remain in full force. 

ALICE G. DUGGER. [u. s.] 
- mi ATKINS VAUGHN. [1 s.] 
. VAUGHN . [Ls] 


Signed, sealed, and panes: before me on the day and year 
above written, by 8S. W. Vaughn, Sr., R. I. Croswell. 
The State of Alabama, Dallas county: by Alice G. Dugger & A. 
G. Vauelin. 
Approved Dee. Loth, 1556. 
J.W. WHEELER. 
J. A. YOUNG. 


The defendants then introduced in evidence the certified transcripts 
of the following orders & decrees, to which, by agreement of counsel 
for plaintiffs and defendants, the plaintiffs’ objection as to the ad- 

ministration bond should be taken as separately made to each 
29 piece of said testimony overruled by the court and exceptions 
reserved by the plaintiffs, to wit: 
Ist. Petition to Sell Lands. 
STATE OF ALABAMA, Marengo County: 
To the Ifon. the probate court of said county : 

The undersigned administratrix of Henry Dugger, dee’d, of said 
county, respectfully alleges that her intestate died seized and pos- 
sessed of the following deseribed lands, lying and being situate in 
said county, to wit, the north half and southwest quarter of section 
thirty-one, and the southeast quarter of section thirty, all in town- 
ship eightcen, range four cast; she further alleges that the follow- 
Ing-named persons (they and they alone) are the heirs and distrib- 
utees of said decedent, viz: Alice G. Dugger, (vendee of original 
distributee, Hl. B. Dugger), Alice G. Dugeer, (administratrix of 
John W. Dugger, who died in New Orleans during the year 1854), 
Win. Waverly Dugger, Reuben HH. Dugger, Frederick BE. Dugger, LL. 
White, Alice V., and Hobart C. Dugger, the last three being still 
minors, of whom said Alice G. Dugger is guarddian; she further 
alleges that said estate is out of debt, and that a fair, beneficial, and 
equitable division of said lands among the said heirs and distrib- 
utecs cannot be made without a sale thereof; she therefore asks 
your honor to grant and make an order authorizing and empower- 
ing her to sell said lands for said purpose. All ofwhieh is respect- 
fully submitted. 

G. DUGGER, Adm’x. 
ol) We concur in the above application. 
REUBEN IT. DUGGER. 
loi. DUGGER. 
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STATE OF ALABAMA, Jlarengo County: 

Personally came before me Alice G. Dugger, Reuben H. and I. E. 
Dugeer, who are known to me, and on oath say the allegations in 
foregoing application are true, and they signed the same volunta- 
rily on Sept. third, 1860. 


2nd. Order Setting [Tearing of Petition. 
[estate of Henry Dugger, Dee’d. 
Probate Courr, September srd, 1860. 


This day came Alice G. Dugger, administratrix of said estate, by 
attorney, and filed her petition in writing for a decree authorizing 
the sale of the real estate of which said Henry Dugeer died seized 
& possessed, which real estate is described in said petition, for the 
purpose of making a division thereof. It is therefore ordered that 
sald petition be set for hearing on the 38rd Monday of October next, 
and that citations issue to the heirs-at-law of said Henry Dugger, 
named in said petition; and it is further ordered that Robert D. 
Hart, esq’r., be appointed guardian ad litem, for the several minor 
heirs named in sxid petition, to deny the facts set forth therein and 
to represent them in this cause, unless they appear and make choice 
of a guardian to represent them. 


JAS. A. YOUNG, Judge. 
ol | ord. Order to Sell. 
Istate of Henry Dugger, Dee'd. 
Probate Court, October, 22nd, 1860. 


This day came on to be heard the petition of Alice G. Dugger, 
adm’x of,said estate, for an order and deeree authorizing her to sell 
the real estate of said decc ‘ased, deseribed in said petition for the 
purpose of making a division among the distributees, and it appear- 
Ing that all the facts set forth in said petition are fully sustained by 
the testimony of H. A. Tayloe and J. D. Browder taken and filed 
in this cause, and it further appearing that all the heirs of said 
intestate have had legal notice and are now here before the court, 
by R. D. Hart, esq’r., who appears In their behalf. 

It is therefore ordered and decreed that said petitien be oranted, 
and that said real estate be sold at public auetion in Demopolis, in 
said county, on a eredit of one, two, and three years from date, 
payable in three annual installments with interest from the date of 
sale, and it is further ordered that said administratrix file her 
report of said sale at the January term of this court next. 


4th. Report of Sale. 
STATE OF ALABAMA, Jlarengo County: 
To the honorable the probate court of said county : 
The undersigned, administratrix of the estate of Tenry Dugger, 


dec’d, of said county, respectfully reports unto your honor, 
3—208 
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2 that in pursuance of an order of said court, bearing date of 
the October term, 1860, ordering the administratrix aforesaid 
to sell the land belonging to said estate, in said connty, known as 
the plantation of Henry Dugger, dec’d, (which order is hereto ap- 
pended) after legally advertising the same for sale by publication 
tor three successive weeks in the Canebrake Gazette & Linden Jef- 
fersonian, newspaper published in said county, and also by post- 
ing up many advertisements throughout this and adjoining counties, 
proceeded to sell said land on the premises, on the 19th day of 
November, S60, between the hours of twelve o’clock m. and five 
o'clock, p.m., at public outery, on a credit of one, two, and three 
vears—that is to sav in three equal installments bearing interest 
fron¢ date of sale—and that said land was struck off to Willis P. 
Bocock at the sum of (828,806.40) twenty-eight thousand eight hun 
dred and six dollars and torty cents, this being at the rate of forty- 
five dollars and one cent per acre for the tract of six hundred and 
forty acres. Tfe being the highest and best bidder therefor said land 
was sold as a tract of six hundred and forty acres, more or less, it being 
expressly stated that if more the purchaser gained it, and if less he 
lost it, and was deseribed by the numbers, to wit: the southeast 
quarter of section 30, and the north half and southwest quarter of 
section thirty-one; all in township 18, range 4 east. Said 
Oe adiministratrix, in order to secure the purchase money of said 
land thus sold, took the three separate promissory notes of 
said W. DP. Bocock, with IF. S. Lyon & If. W. Reese, of this county, 
as sureties thereon, including the interest In said separate notes, to 
wit: the first as follows: On the nineteenth day of November, 1861, 
wo or cither of us promise to pay Alice G. Dugger, adm’x of HL. 
Duveer, decd, the sum of SI0.570.50! which is the amount that 
will be duc on that day as first payment of the purchase money for 
six hundred and forty acres of land sold on the 19th day of Novem- 
ber, 1S60, and belonging to the estate of II. Dugeer, dec’d, under 
an order of the probate court of Marengo C'o., Ala., dated November 
21st, 1S60; the second note, same tenor & date, is made for S11,158.473, 
due Nov. 19th, S62: the third note, same tenor and date, is made 
for STL SO06.64. and due Nov. 19th, 1865: said administratrix hav- 
Ing in all things pertaining to said sale pursued and conformed to 
the statute im such cases made and provided, and your said de- 
cretal order, asks your honor to approve and confirm said sale. 
All of which is respectfully submitted. 
January l2th, ISG]. 


A. G. DUGGER, Administratriz. 


Spare or ALABAMA, Marengo County : 

Before me, W. W. Dugger, an acting justice of the peace in and 
for said county, personally came Alice G. Dugger, whose name is 
signed to the foregoing report, and on oath acknowledges that she 

voluntarily subscribed the same, and says that said report is 
4 a true and correct report of the said sale of lands of est. of 

Henry Dugger, dee’d, as sold by her as adm’x under the said 
order of court, January 12th, [S61]. 


W. W. DUGGER, J. P. 
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oth. Order on Confirmation of Sale. 
Estate of Henry Dugger, deed. 

This day came the administratrix of said estate, by attorney, 
and likewise came W. P. Bocock, by attorney, and upon hearing, it 
is ordered by the court that the caveat heretofore filed by said Boeock 
be dismissed, and it appearing that the sale of the real estate was 
fairly made after legal advertisement, and that the terms thereof have 
been fully complied with by the purchasers. 

It is therefore ordered and decreed by the court [that] said sale be 
confermed and that said report be recorded. 


JAS. A. YOUNG, Judge. 


The defendant then offered the certified transcript of the record 
of the final settlement of Alice G. Dugger, as administratrix of the 
estate of Henry Dugger, and the deeree thereon, to which the plain- 
tiffs objected, Ist, because the same was Irrelevant to any issue in 
this cause, and 2nd, because said transcript of record shows on its 
face that said settlement and decree thereon was absolutely void, 
which objection, the court overruled, to which [ruling] plaintiffs, by 
their counsel, then and there duly excepted. 


si) Transcript of Sale & Settlement. 


I’. Ie. Dugger in ace’t with Alice G. Dugger. 


1S61. 
1, April 5. Toam’t p’d PL. W. Pearson, ace’t 
due est. T. H. Walker_------ 4 72 
a sin wines abla mpetine 1 1] 
2. June 6. To cash ---~---- inieaiahenaidalia initia 30 00 
en ere rene 6 S2 
1860. : 
mh COE FO. FOI cic nmsecccwnnmcns 4O O00 
PT ptt dsicnaiaimn malate 12 62 
4. Nov. 14. To exchange on New York sent 
by J. E. Saunders............ 149 25 
EF sakes aensndiainnibtalemmelbh LO oo 
1861, 
Jan’y 10. To exchange on New York sent 
by J. Ie. Saunders_----- — 99 75 
Te Bk knnnne- sonia 26, S7 
To board from Ist July to Sept. 
15th, 60, (@ 310.00 per mo. --- 25 OO 
To int. from Jan. Ist, 1S61 .----- 6 56 


S445 25 


To board from Ist Feb. to 15th 
Oct., 1S61,(@ 310.00 per mo_. S50 O00 
To int. from Jan’y Ist, 1S62_.2-- ] 
To board of W. W. Dugger's horse 
from June 20th to Oct. 20th, 
1861, (@ 85.00 per month--_-- 20 OO 
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To int. Jan’y Ist, ’62___~-- iia > O4 
Dee 16. To am’t p’d S. N. Steele’s acct., 
1S61, by orderon W.P. Bocock = 12 45 
le ind is 2 Zi 
1S60 
Nov —. To cash sent you at New York by 
ee alte ania ati 10 00 
pT EO a Dn 2 GO 
IS62 
Jan’y Ne Tl a aan oY OO 
pO SE A ee en ceil ili OD 
1S65. 
April iy Ree ere ee arene ee orn 920 OO 
ON I A a 41 60 
leb’y SOE LOT TTT TC DO OO 
, RR Rane mer 4 75 
1864 
Jan’y 23. To am’t p’d Obering (shoes)- ~~~ - 50 OV 
IES a eRe ee aa 
1S62. 
eb. 6. To am’t p’d I. Marx’ acct.------ 12.55 
36 pS Le eee een 2? 10 
April 6. To am’t pd aect. Duncan &«& 
| Ee ee 18 29 
ie 2. 90 
1S65. 
Jan’y 22. To amt eash, $110.00; to int., 
$10.71_-_-_- nee On nae inthe 120 7] 
1S62 
eb. —. To board for 5 months ending 
I i FD iciatintianinteiitonann 125 OO 
1S65 
19. Feb. 8. To Cornish’s aeet..---_--__ --__-- 170 55 
ae eee ee Se lo S6 
20. Jan. 350. To am’t — Robertson Bros. acet. 
En aT ee 11 J0 
CL ES Se ee eS aT ee 1 04 
1S62. 
21. Oct. 17. To am’t p’d Obering’s acct.._--_- 20 OO 
IS ae neve ee ae ae 2 35 
22. eb. 25. To amt tax (61, State & county)-_ 2 00 
EEE RRR 29 
1S65. 
25. Feb. 26. To am’t tax (62, State & county). 12: «11 
RET ee ae ee ae 1 OU 
LS62. 
24. Feb. 27. To am’t pd Obering ~~---_-_~__- 18 49 
NT SRSA ea ee ae ae 3 O5 


S150 93 


SSS1 78 


Sool 14 
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25. Aug. 5. To am’t p’d Stubs acct. --------- 5 00 
RE SE sips dcbiniatin acne 70 
1860. 
a d. April 9. To am’t pd Judge Young, court 
a ee 20) 65 
Be BD aicistcniierncite snails 6 OO 
1858. 
26. June 25. To am/’t, court costs, pd Judge ; 
Young, sett. 9. ....00 cannes 12 SO 
ES icine ctltdcniadieni meio QO So 
156-4. 
27. Ap] —. To am’t p’d per entries on acct. 
book ~_..---- dc meciniaiiiaiesaiamaaa LSs7 00 
Tt sic eae nena 5 OU 


$1,965 00 


To am’t due by decree of probate 
I a 4OS 69 
ee 2 a 


To am’t court eosts for this settle- 


I inc si da citnicesenidincnda eect 25 OO 
To printer's fee, } ............... 2 00 
25 OO 
$4,556 35 
- Com ’s on $4,556.55 & 8196.02 -_ —. aan 121 50 
BRE Yt GOR. sastcccsne setcitseeennaiaain alain octal 25 OO 


$4,502 65 


Balance in favor of I*. Ie. Dugger, 


e/7 eco 


CF 6 GO iia ciicceiaimenticmn _..- 1,014 67 


Od I admit the above acct. to be correct as stated. 
hk. DUGGER, 
Per W. W. DUGGET, ufét’y. 
CREDITED. 
By hire of servant, yr. ’61 ------ 90 OO 
Be BOI. sucsniciens aie atsaiacnianaeaiitniniiaiane 9 1] 
f By hire of servant, yr. ’62 ------ 300 OU 
f S409 11 
I I ai osiaciileinrenadesnrnijikuimulatieeningheniiananesiim oo SU 
By hire of servant, yr. 66 .---_- 50 00 
Be SUR, cckenccnatnadinwameesiense 1 11 
bv amt per decree of court on set- 
tlement -.---.-- alia 5,021 50 


é $5,017 32 
ALICE G. DUGGER. 


2°? HOBART C. DUGGER ET AL. VS. 


Srare oF ALABAMA, Marengo County : 
Personally came Alice G. Dugger, adin’x, and on oath says the 
above acct. is correct as stated. 


HENRY A. TAYLOR, J. P. 


L. W. Dugger in acct. with Alice G. Dugger, guardian. 


1S61. 
1. March 6. To am’t acet. pd S. N. Steele--2- | 87 67, 
I sete sethelhinllie a encicrmnminasec 1 75 
2. Feb. 6. To am’t pd you for college ex- 
IG ai iiss teenie: ton so ta mcenaien 230 OO 
Ey ciple ann ie inne cio OS 46 
1S60. 
3. Nov. $8. To am’t p’d you for college ex- 
INDI sn sania ice ceili 20 OU 
Pe Ei niiecninieicnninidcaeaina 68 33 
4. Dee. 25. To am’t pd vou for college eX- 
INE: icccccan sihecsiahionicninn tate, Mice sinning 2 OO 
TR, suicupeinbuiaeinaisiaibecmienion 1 32 
5. Aue. 20. To am’t p’d you for pocket money o OO 
BUG. ew cjpetinentninlindineenion 1 45 
6. Gent. 7. Teme) ee POR iicccweiienainnnnn 22.50 
I cia incaicieseeaieiaina abaiacinidaatinisiacdinaiinis 6H of 
7. Oct. 14. To am’t p’d you mi college ex- 
penses_....-.-~~-...-------- 25 OO 
SO accidcnimdeineine 6 96 
OS ISG61. 
Ss. July 26. Toam/’tp’d you[for] college 
a v0 OO 
SEE TN. sitiireiitiiicinaisainiahre ions ainaes erncniticinlaabiilig G 50 
9. Mech 50. To am/’t p’d J. I’. Knight (dentist) 8 66 
sich siete icstoenirnsnieigiiiniaiaialin 1 82 
S706 72 
10. April 5. To am’t p’d aect. T. I. Walker ~~ 5 00 
I: inc sisuisnot acces aaiis iaeatiatiae ie tiles 1 20 
To board from 15th July to Ist 
Oct., 1860, at $10.00 per month— 25 OO 
To int. from Jan. Ist, ISG1 ~~ _-___ G 56 
11. Dee. 16. To am’t p’d S. N. Steele by order 
on W.. PF. BeC0CK nc nimcmen 8 8s 
a: isin ins nce Accel el dni iat 1 40 
To cash sent you to Va, --.----. Dd OO 
Sr  nckniiiilaenitientiicnlacnieaes cule 1 93 
1862. 


Jamy 98. To cash sent Dr. Vaughn to pay 
money borrowed from him for 


LS62. 


-_— 


-_ 
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ee. Dh TR ncidmrandsinncnsoennms 200 OO 
Pe A ccnp ined: stebiannne ot OO 
1863. 
ee EE srerenneeininewdinniaenn 250 OO 
OK: Sinan 25 SS 
B.D TOPO nk hibitiininninmnninn D900. 00 
Te SU: conscticeianenes Cs aleticelaciepraieiinie 42 50 
ee OR. FOE. ccncien sbniiiiewnnnncn 400 OO : 
TD. scititiinmuiiebeidiiniianenmne 28 43 
1864. $1,711 87 
Jan’y 19. To cash pd R. TL. D., for horse 
I inte: sasichnniteinatninaimniiiinaiies 790 OO 
Tt Oh sca aon 15 55 
1863. 
Pe Fi PRN in cdi iieinnamein 100 00 
BTN, sisieuincinieinintinsitnh sii a dieeiid aia 78 
Feb’y 26. To am’t p’d I. Marx’ acct...-~--- 2 40 
Be I secsisesdivesn estima nibesibiiineassiibalionte OO 
1865. 
18. Jan’y 50. To am’t p’d Robertson Bros.’ acct... 15 08 
TE TI sainnsupisicestebincabsiacnaietiabaianmncininidiaaa . 1 43 
19. Feb’y 8. To Cornish’s acct.-------------- 59 O06 
WP Re enn danaemmaein 5 55 
39 1862. 1,452 98 
20. Aug. 5. To am’t p’d Steele’s acct... 10. 30 
FO CO dca es ns a 2 00 
21. Oct. 17. To am’t — Obering’s acet.-_.---- 20 00 
TO, s:inicsedeaaiiaiin 2 30 
1868. 
22. eb. 26. To am’tp’dtax’61,State& county. 11 56 
PO. occasion 1 05 
23. Feb. 27. To am’t p’d Obering’s acet..--~-- - 41 02 
Te  ccntinueaiin meneame 6 56 
24. Jan. 30. Toam’t p’d Robertson Bros’. acct... = 12 76 
DE, csiccdiannieine ssanee 2 10 
1S60. 
d. Ayyl 9. Toam’'t p’d Judge Young’s court 
cost for yrs 59~G0___---- 20 65 
TP TR iiiatiennineeericniA de 6 40 
1858. 
25. June 25. To am’teourt cost p’d Judge Young 
| settlement ’O8 ---.---------- 11 00 
PT. ncnccnmibecdudinnne es 5 O6 
1SG64. | 
26. April —. To am’t advanced or p’d as per en- 
tries on acct. book, y’rs 1862 & 
al a eee ae oe 1,607 00 
To eash, rent, by Lewis, Dee. Sist, 
EO 


1S68. 
27. Nov. 2. To eash advanced... _~_____ ee 32 00 
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Us cia a iciaiatolctnine sic sii eae ts 1 10 
1,907 91 
Am’t p’d out carried down__----------- $5,549 45 


I admit the above acet. to be correct as stated. 
L. W. DUGGER, 
Per. W. W. DUGGER, sltfy. 


Amounts paid out brought down ..----.. $5,849 45 ‘ 
q 
” due guardian on sett. of 
1S60, as per deerce of court.--- Lt 5 
TInt. on do. to April Lith, 64 - 2. 45 12 
Be I  iirety intone cea ahenienen 20 OO 
POT Rs Fn. cis he dtkiccs come 2 OO 
(‘om’s on SYTZIS & SOShAS---- = «LTO 40 
EN  icieatihinistaiia tattle oan 20 OO 
86,256 26 
4() Cp 

By hire of slaves, 1861.-_.------ 985 OO 
: a ee 952. 00 
s rr ” - (Bho. cececa./ foo oO 


“int. on do. to April d1th, 64-- 101 18 
Aim ’t of decree on final settlement 


of est. of TT. Dugweer, rendered 4 
Se 
1 S64. 
April 11. Bal. in favor of guardian__- ~~ -- 261 78 
86,256 26 
ALICh G. DUGGER. 
STATE OF ALA., Marengo Co. : 
Personally came Alice Gt. Dugeer, & on oath says the above acct. 
Is correct as stated. 
MENRY AL TAY LOE. 
W. W. Dugeer in acct. With Alice G. Dueeer. 
1 S60. 
June $8. To amt pd by draft on J. 1. Saun- 
Gere 16P OMG oc ck wee oncen 160 00 : 
LS eC 
Sept. 15. To am’t pd by J. E. Saunders on 
your | ae ren a ee DO OO 
ESS eae OS ee ae EO I-f Bo 


month eRe 
To int. from Jan’y Ist, 18G2____~ 25 8? 


440 90 


a. 


s) 
e) 


16. 


. Jan. 


. Feb. 


1861. 
Dee. 16. 


1860. 
Sept. —, 


1862. 


. Feb’y 2. 


1864. 


.dan’y 4. 


1862. 


. Feb’y 26. 


1868. 


. Sept. 6. 


1865. 


. Feb. 8. 


1862. 


. Aug. 9. 


1865. 


. Keb. 26. 


1862. 


. Feb. 27. 


Feb. 1. 


. April 7. 


4A~?08 


OU, 


2°). 
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'To board of horse from March 20th, 


60, to June 20th, 61, at $5.00 


OT WT iteniincitcctisiinnnmaenie 75 00 
To int. from Jan’y Ist, 1862---.. 16 85 
To board of horse from Oct. 20th, 

61, to Jan. Ist, ’62_--_______~_ 11 67 
BEE: cccthendnsinisidtinainienniimmnin 2 00 
To am'tp’dS. N.Steele’s acct., 1861, 

by order on W. P. Bocock---~ 10 45 
WO , sneceavancisenisiinctitinsuiininiannien 1 85 
EID eesercntcneianiionicnicnt iiniiniccininiiinin 20 00 
WP BB > w cennisnwine aninnniiniaieisiortnainne QO 72 
To am’t p’d int. to date on bond to | 

Mrs. A. G. Vaughan for$1,000_ — 80. 00 
WO , sinininceninaeniien iidnanitieainaion 13 64 
To am’t p’d prin. & int. as above_ 1,160 00 
To int. p’d note in full------ ae 
To.am’t p’d acct. of I. Marx __-- 11 50 
et OA. ccennanialinaianiiens 7 00 
To am’t p’d for cloth for shirting, 

19 y’ds, at $2.10 per yard___-- 21 00 
TO PE. cacminsswnetininetena 1 00 
To Robertson Bros.’ acct -------- oF 27 
TS, cistienintahinidincnmbeiasiatiiein 3 60 
To Cornish’s acct. ...........-.- 154 49 
POO, sniuctiianada nes 14 51 
To am’t p’d Steele’s acet.-------- 15 12 
TE, sccceinitiacseiinnirieaaitnininiuiaatidiaie 1 75 
To am’t tax (62,State & county)- 7 90 
FE ID cacdirsinitaiictin ence citer 70 
To ain’t tax (61, State & county)- 94 
rn :isesamnniaiisat alia 15 
Toam’t p’d Obering .----------- 19 16 
TO. cain nenmaiannmiimimiaiis 3d 20 
To am’t p’'d Robertson Bros.’ acct... 46 75 
TN icin sincerity aiaiualeaen . 8 14 
To am’t p’d Dunean, Kidd & Co.- 17 50 
TT. comin 2 80 


bo 
ar | 


950 34 


9S 67 
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To am’t p’d or advanced as per en- 
tries on acct. book for years 


ge a 490 OO 
‘To am’t adv aan at Mobile__--- 1,200 00 
lca Tieses atacand iibmmeliceiiiar se 23 06 


To board of horse for 28 months, 

Ist Jan’y, ’62, to Ist March, 

RI ne eae a 140 00 
To cash received at Mobile.----- 5 OL 
To am’t due adm’x by decree of 

probate court $245.26; int. on 

$216.26, 7640 2... onnne _ 323 66 


Balanee in favor of W. W. Dugger car’d 
down .....-- ci tin enninininenema 


I admit the above nect. to be correct as stated. 


W. W. DUGGER. 


Cr. 

tecerved payment Dr. Ligon’s note 524 00 
pe ee ee ee 1) 12 
To bay horse sold Seldon’s battery = 225 00 
“To a ea 23> O5 
To note by Kornegay for mule---~ 100 00 
jk | Ee eae ee ee G6 90 
‘To Pearson’s note (Gabe & Shack, 

61) Fa SO ne aT ee 190. OO 
, Ne any eee en m 18 57 
To W. Dubose’s note & Int..----- 290) OO 
PN cite hcacnieisiaihansai ind ideterae ema 28 37 


To hire of servant Jineey, y’r “638-100 00 


 Sehslnaeinennia end ciiinailaitniacliancideiais 2 24 


Am’t as per decree of probate court on final 
sett. of est. of Henry Dugger, rendered 
NI sdsia:ieslessintiiiepiecbilearitiasiedaniaienialinatea dl 


Balance in favor of W. W. Dugger brought — 
Beale siti autulitiihtineeic'sices eieleiideaiabaeaiealaddaiaameanne ae 
Deduet costs for sti ting acct. recording —— 


ee "uae of 


ble 


ALICE G. DUGGER. 


eae =. 


>. 7 


HENRY A. TAYLOE. 


STATE OF ALABAMA, Marengo Co.: 


is correct as stated. 


Personally came Alice G. Dugger, and on oath says the above 


HENRY A. TAYLOE, J. P. 


kh. H. Dugger in acct. with Alice G. Dugger. 


1861. 
eee «FOE hed meinen 6 00 
SU sei cectaeieasistaieeai li ch a 1 41 
2. Jan’y 14. Toam’t p’d A.J. Crawford, taxes, 
| __ ER eE TT ae TEA 2 67 
43 PE. ciiateiida iia ladiilialia 58 
To board from April 15th, 1860, 
to Jan. Ist, 1862, at $10.00 per 
I ieccinsinisicsicteutitealcantacatiad aisitecaeeaits 205 OO 
Pe mimmnnm’iitiegiwwn: a a 
To board of horse from March 20th, 
1860, to Jan. Ist, 62, at $5.00 
Sa NIN sasaki teste minnsin acetone 106 67 
1b BOR cantentinananudidiieces - 19 40 
1861. 
do. Dee. 16. To am’t pd. N. Steele, your acct. 
1860, by order on W. VP. Bo- 
II insects siinicnbsiiac iachicedsl 34 29 
We RE since aint inns G 20 
1S62. 
7. Jan. 9. To am’t advanced vou on acct. of 
your dis. share of est. ------- 600 OO 
TP EL scrusemibdinn ie ean ~ 108 00 
1860. 
S. Mow. Bl. Te Cae onsen coencecccanecene Bo OO 
TO, idincninn eieewmeeeiae 6G OS 
1863. 
ee, 5. "TOGO wisn ccocantmenianin SO. O00 
SO Sy ccccictteviamed nada aia 4 17 
Pe BOO De FO CO cancuncaumannanean 1,060 O00 
PUD CUM. scsi tei seins da tate ataleice S267 
Li. June 16. To eash ....-----~-...-...---- 100 OO 
TO RK: esinincainmniiaidainidiiilaain G6 5D 
1862. 
12. Feb. 26. To am’t p’d J. Marx’ acet..---2--~ 16 60 
WO TE. sc cecencdetaioniee: deinen 2 $i 
13. Nov. 4. To am’t pd J. Marx’ note, $15.48; 
int., $1.50____--_- eimiictiaiaucide 14 9S 
Tt, scccntind Grainne. { 70 


. Keb. 


Dee cme eee eee ee eee eee ee 


S255 Ol 


956 45 


pet ect wh Sti Sagi it Rae ye Om, PEN Ee oe a Me, BE =< ep Ls Sate 
Bint tae” be POH Se ia a cl gw NOP My neg Sal anne OO RAC Ee SR POOPING © 
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1860. 
d. April 9. To am/’t p’d Judge Young, court 
een S 50 
GE, citicermaninin bhiaincnuiemiine 2 70 
: 1858. 
15. June 25. To am’t p’d Judge Young, scttl., 
| I TE einicninisneiediatenmninlanaieiils 11 00 
NG sien nentininaniencnmmaiinton 7 oO OV 
1864. 
OO es. BE. I ers eitienieeeneioiniins 200 00 
I siienacninincienitnnnseinemisimaintions 1 95 
44 To board a months of horse__~ | 210 00 
To board ofself, 12 months, toA pril 
Ist, 1864, at $20.00_.-_--- -_-- 240 00 
To am’t due by decree of probate 
iscteeidsie aeaicin: lactate Nniasieniceiieisanican 1.274 19 
S1L974 O-+4 
$4,586 50 
PIT iain lant creep: vise iii 9 OO 
$1,595 50 
pal, Gue EB. 3. Deeeer ... 22. sean 425 S80 


85.021 30 
T admit the above acet. to be correct as stated. 


R. TH. DUGGER. 
CREDITED. 
By am tof deerce of court on final settlement 
of II. Dugger’s est. this day ---------- $9,021 30 
1S64. 


April 11. Am/’tdue from Mrs. Dugger, adm’x, 
toh. H. Dugger, brought down- 425 80 


ALICE G. DUGGER. 
STATE OF ALABAMA, Marengo County : 


Personally came Alice G. Dugger, and on oath says the above acct. 
is correct as stated. 


IIENRY A. TAYLOE, J. P. 


REer 


a 
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Final Settlement of Guardianship. 
Probate Court. April Term, 1864. 


Estate of Waverty W. DucGarr, Reupen TH. DuGcer, FREDERICK 
Kk. DucGer, & Luke W. DUGGER 


STATE OF ALABAMA, Marengo County : 
This day came Mrs. Alice G. Dugger, late guardian of said 
Waverly W. Dugger, Reuben H. Dugger, lrederick IX. Dug- 
45 ger, & Luke W. Dugger, by her attorney, and also came said 
Waverly W. Dugger; and it appearing that said Waverly 
W., Reuben H., Frederick E., and Luke W. Dugeer have severally 
attained the age of twenty-one years, the final settlement of the ac- 
eounts of said Alice G., as guardian aforesaid, comes on this day to 
be heard; and it further appearing that notice of said settlements has 
been given by publication for three successive weeks in the Linden 
Jeffersonian newspaper, the said accounts and vouchers are now 
here audited and stated, from which it appears that, after charging 
said guardian with all wherewith she is justly chargeable and allow- 
ing her all proper credits, there remains a balance of nineteen hun- 
dred & six jij; dollars in favor of said Waverly W. Dugger ; that 
there remains a balance of four hundred and twenty-five (53°) dollars 
in favor of said Reuben I. Dugise r: that there remains a balance 
of one thousand & fourteen 4% dollars in favor of Frederick FE. 
Dugger ; and the at there remains a balance of two hundred and 
seventy -one 418, dollars against said Luke W. Dugger in favor of 
said Alice G. Dugger as guardian aforesaid. 

It is therefore adj udged, ordered, & decreed by the court that 
said accounts, as aad as aforesaid, be passed and allowed, and 
recorded as a final settlement of said Alice G. Dugver’s euardian- 
ship of said Waverly W. Dugger, Reuben H. Dugger, Irederick 
BE. Dugger, & Luke W. Dugger: and it is further ordered and de- 
creed that said Alice G. Dugeer pay to said Waverly W. Dugger 

said balance of nineteen hundred «& six a dollars; that 
AG she also pay to said Reuben IL. Dugger said balance of 
four hundred & twenty-five jj dollars, and that she pay to 
said Frederick IE. Dugger said balance of one thousand & fourteen 
jy dollars, for which sums executions may issue; and it is further 
ordered & decreed that said Alice G. be discharged from further 


accounting as guardian of said Luke W. Dugger. 
JAMES A. YOU NG, Judge, &e. 


THe Srare or ALABAMA, Marengo County: 

I, James W. Tayloe, judge of probate in and for said county, hereby 
certify that the foregoing aeeounts and deeree therein are truly 
and correctly copied from the original accounts on file in said pro- 
bate court, and from the decree on record and on file in said court. 

Given under my hand, at office in Linden, this the 2nd day of 
April, 1879. 

JAS. W. TAYLOE, 
Judge of Probate, Marengo Co. 
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To all of which the foregoing objections and exceptions apply. 
The defendant then introduced Henry A. Tayloe, the defendant, 
who testified as follows 


Evidence of H. A. Tayloe. 


I purchased the 196 acres sued for in this action, under the 
arrangement spoken of by Gen’l Bocock in his deposition, tho’ I 
think it was a verbal arrangement and agreement, not a written 
one as he states. I took it at the same price it was bid off to him 
at. After making that arrangement, I attended the sale and bid off 
the land, in the name of General Willis P. Bocock. The Dugger 
estate reserved the land from the 19th of November, 1860, the date 

of sale, to get off the crops of that year, and by the first of Jan- 
47 uary following, General Bocock and myself got each posses- 

sion of the parts each was to take under our arrangements. 
General Bocock and mysclf got possession at the same time, and 
in the same manner, of the respective portions. 

I never had, any possession of his part, nor he of mine. He, Bo- 
cock, made his notes with security to the Dugger estate, and I, 
on the 25rd Feb’y, 1861, made mine with W. I. Tayloe, to him at 
the same rate per acre ($45.01), payable at the same time his notes 
were due. I paid my nptes to him in Confederate money, except 
the last, when I went with him to Mrs. Dugger’s, and paid the 
amount of my last note to him in 8 per cent. Confederate Statés 
bonds, which were then delivered to Mrs. Dugger, and also lent 
him some bonds to pay on his note for his land. Witness stated 
that there had been several suits against him by these parties for the 
land, all of which he had defended, claiming that the land was his. 

H. A. Tayloe also testified that he had been in possession of the 
lands sued for continuously since he went Into possession, on or 
about Ist Jan’y, 1861, cultivating them, holding and claiming to 
hold them all the time, in the mght of his wife & her children, & 
claiming that he had paid for them, & denying any right in any- 
body clse to them; that he had been defending suits brought by 
pl’ff- to recover the land ever since 1866. 

The first suit against him was begun in 1866, and disposed of by 

the supreme court at the term, 15—, then a bill in 
4s chancery in Hale county, in which the lands then belonged, 

filed on the — day of , A. D. 1878, which had been de- 
cided in his favor, and the decree affirmed by the supreme court on 
the — day of , 187-, and then the present suit had been begun. 
Witness further stated that he held the land now just as he had sirice 
he first obtained possession; that after Gen’l Bocock got back from 
Virginia, in 1860, and he had made notes to him, as spoken of, Bo- 
cock gave him a bond for title and subsequently executed a deed, as 
he states in his deposition. 


Evidence of W. W. Dugger. 


W. W. Dugger, then sworn for the defendant, testified that S. Wat- 
kins Vaughn, one of [the] sureties on bond of Alice G. Dugger, died 


€) 
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leaving a large estate, but at the time the bill in chancery was filed 
he was involved in some pecuniary complications, which it was then 
thought rendered him insolvent, but that his estate was perfectly 
solvent. 


Here the defendant closed. 


The foregoing was in substance all the evidence in this cause. 
And thereupon, after argument of counsel, the court charged the 
jury, at the request of the defendant in writing, as follows: “If the 
jury believe the evidence they must find for the defendant” by writ- 
ing “Given—John Moore, judge,” across the face thereof; to the 
giving of which plaintiffs then and there, by their counsel, duly 
excepted. 

The plaintiffs, by their counsel, then asked the court in writing 
to charge the jury as follows: 


Charges to Jury. 


“Tf the jury believe from the evidence that at the sale of 

AY the lands of the estate of Henry Dugger, deceased, which 
were bid off by or for Willis P. Bocock, the defendant in the 

case, was, by agreement with said Bocock, jointly interested with 
him in the purchase of said lands to the extent of the lands the 
possession of which he subsequently received at the same time 
that Bocock entered into possession of the other portion of said 
lands, participating in said purchase and continuing the possession 
so received, paying either to Bocock or Mrs. Dugger that propor- 
tion of the purchase-money which that part of the Jand in his 
possession bore to the entire tract, then said Tayloe is an original 
purchaser from said estate of the said portion of said lands of which 
he received possession, and which is sued for in this action, and as 
to the payment of the entire purchase-money for such lands stands 
in the same position to the heirs of said Henry Dugger as Bocock 
did as to the lands of which he received possession, and, if the entire 
purchase-money for said lands has not been paid, is a mere tenant 
at will, and his possession is not adverse to the title of said heirs, and 
the statute of ten years does not bar the plaintiffs’ recovery in 
this case, and your verdict must be for the plaintiffs ;’ which 
charge the court refused to give by writing “ Refused—John Moore, 
Judge ;” and to which refusal the plaintiffs then and there duly ex- 


cepted. 
No. 2. The plaintiffs then asked the court in writing to charge 
the jury— 


“That bonds of the Government of the late Confederate States do 
not constitute a good and lawful payment of the purchase 

o0) money of lands belonging to the heirs of a decedent sold prior 
to the late war for division among said heirs; and if you find 

from the evidence that Tayloe was an original and joint purchaser 
with Boeock of said lands from said estate, and that the last note for 
said) purchase-money was paid entirely and only in bonds of said 
Confederate States, then the entire purchase-money for said lands 
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has not been paid, the said Tayloe cannot avail himself of the plea 
of adverse possession, and your verdict must be for the plaintiffs ;” 
which charge the court refused to give by writing “ Refused—John 
Moore, judge,” across the face thereof; to which refusal the plaintiffs, 
by their counsel, then and there duly excepted. 

The plaintiffs then asked the court in writing to charge the 
jury— 

Charge No. 3. “That if the contract of the sale for this land in con- 
troversy antedated the war, and was under a judicial sale, then the 
payment during the war of the purchase-money, or a material por- 
tion thereof, to the administratrix, Alice G. Dugger, in Confederate 
bonds, in 1863 or 1864, was not a compliance with the terms of the 
contract, and impaired the obligation of the contract of sale, and 1s 
obnoxious to the Constitution of the United States, as contained in 
section 10, article 1 thereof;” whieh charge the court refused to give 
by writing “Refused—John Moore, judge,” across the face thereef; 
to which refusal the plaintiffs then and there, by their counsel, duly 


excepted. 
51 The plaintiffs then asked the court in writing to charge the 
jury— 


Charge No. 4. “That if Mrs. Dugger, as administratrix of Henry 
Dugger's estate, received under the circumstances proved in this case 
the purcha e-money for the lands in controversy in Confederate treas- 
ury notes and Confederate bonds, and the lands were sold before the 
war, ata judicial sale, for division among the heirs of said estate, then 
the entire purchase-money has not been paid, and to uphold or judi- 
cially enforce such payment would impair the obligation of the con- 
tract and be violative of the Constitution of the United States; ” which 
charge the court refused to give by writing “ Refused—John Moore, 
judge,” across the face thereof; to which refusal the plaintiffs by 
their counsel, then & there, duly excepted. 

The plaintiffs then asked the court in writing to charge the 
jury— 

Charge No 5. “That if the lands in controversy were sold for 
division among the heirs at a judicial sale, in November, 1860, 
on a credit of one, two, and three years, and paid for partly in Con- 
federate 8 per cent. bonds in 1865, to the administratrix by Tayloe, 
or by Tayloe and Bocock, both being cognizant of the terms of sale, 
then the entire purchase-money has never been adequately and 
legally paid, and such payment leaves the defendant in possession 
as a tenant at will, and to deny the right of possession sued for in 
this action would be a denial of justice and obnoxious to the Consti- 

tution of the United States;” wliich charge the court refused 
52 to give by writing “ hefused—John Moore, judge,” across the 

face thereof; to which refusal the plaintiffs by their counsel, 
then and there, duly excepted. 

The plaintiffs then asked the court in writing to charge the jury 
that— ) 

Charge No. 6. “If the jury believe the evidence they must find for 
the plaintiffs ;”> which charge the court refused to give by writing 
“Refused—Jolin Moore, judge,” across the face thereof; to which re- 
fusal the plaintiffs, by their counsel, then and there duly excepted. 
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And now come the plaintiffs, by Thomas Rh. Roughae, the, 
attorney, and tender this their bill of exceptions, and pray: ¢Lat the 
same may be allowed; which is accordingly done, and signed ang 
sealed by the presiding Judge of said court, in term time, on this the 
17th day of October, A. D. 1551. 7 

JOUN MOORE, [SEAL] 


Judge Afth] Cirewit, Presiding. ® 


Notice and Citation to Defendant. 
THe STaAvre OF ALABAMA, County of Ilale: 


To any sheriff of the State of Alabama : 

You are hereby commanded to notify Henry A. Tayloc ef al., or 
his attorney- of record, Messrs. Webb & Tutwiler, or either of them, 
that Hobart C. Dugger et al. has applied for and obtained an appeal 

from the circuit court of the county aforesaid to the December 
53 (1881) term of the supreme court of the State of Alabama, 

in a cause wherein the said Henry A. Tayloe e¢ a/. recovered 
a judgement for costs of suit against the sai? Hobart C. Dugger ef al., 
on the l4th day of October, 1551, and cite the said Henry A. Tayloe 
et al., or their attorney of record aforesaid, to be and appear at the 
December term of said supreme court, at the place of holding the 
same, on Tuesday, the drd day of January, 1882. 

Herein fail not, and make due return of this citation to the De- 
cember term of the supreme court of the State of Alabama. 

Witness my hand this the 7th day of December, A. D. 1581. 

V. BOARDMAN, Clerk. 


Executed by handing copy to J. E. Webb, plffs’ att’y, December | 
7th, 1881. 

J. W. LOCH, Sheriff, 
By DOUGLAS, D.S. 


Returned in offiee this 7th Dee’r, 1SS1. 
V. BOARDMAN, Clerk. 


Certificate. 


STATE OF ALABAMA, Jlale County : 

[, Volney Boardman, clerk of the cireuit court in and for the 
county of Hale, and State of Alabama, do hereby certify that the 
foregoing pages from one to sixty-four inclusive contain a full and 
complete transcript of the original papers and record of proceedings 
had in a certain cause in said eireuit court, wherein Hobart ©. 
Dugger ef al. being plaintiffs and Henry A. Tayloe ef a/., defendants, 

a judgment was rendered in said suit on the 15th day of 
o4 October, 1881, in favor of Henry A. Tayloe et al., defendants, 
for the sum of — dollars and costs of suit. I further certify 
that on the 21st day of October, 1881, said plaintiffs, by their attor- 
ney, filed a bond for and obtained an appeal from said Judgment to 
the supreme court: of the State of Alabama, and that H.C. Dugger, 
o—208 
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Alice V. Swrague, W. W. Dugger, and A. G. Dugger are sureties 
on sailappeal bond for damages and costs of appeal, 
| do further certify that a notice of appeal & citation was issued to 
Messrs: Webb & ‘Tutwiler, defendants’ att’y- of record, to be and 
apperr at the December term of said supreme court on the first 
Tuesday in January, 1882, it being the 3rd day of January, 1882, a 
Coys of which is hereto attached, with the returns endorsed thereon, 
an! made part of this record. | 
riven under my hand & seal of office, at office, this 15th day of 
per, A. D. 1881. 
[SEAL. | V. BOARDMAN, Clerk. 


And now come the appellants, by their attorney, and say there 1s 
manifest error in the reeord, in this— 


Ist. In overruling plaintiffs’ objection to the admission of the ad- 
ministration bond of Mrs. Alice G. Dugger on behalf of the defend- 
ants, found on page 54 of the record. 
5D 2nd. In overruling plaintiffs’ objection to the admission on 
behalf of defendants of the petition to sell lands of the estate 
of Henry: Dugger, of the order to sell, of the report of sale, and order 
of confirmation of sale, found on pages 36—42 of the record. 
3rd. In overruling plaintiffs’ objection to the admission on behalf 
of defendants of the account and deeree on final settlement of the 
guardianship of plaintiffs, on page 46 of the record. 
4th. In giving the charges asked in writing by the defendants. 
oth. In refusing the charges asked in writing by the plaintiffs. 
THOMAS kh. ROULHAGC, 
Attorney for Appellants. 


6th. The court erred in overruling the objection of the pl’ffs to 
the introduction in evidence of the final settlement of the adm’x of 
Jfenry Dugger and decree thereon, on page 45 of the record. 
THOS. R. ROULHAGC, 
Att’y for Appellants. 
6th div., 485. Filed Jan. 11th, 1882. 
JOHN W. SANFORD, Clerk. 


Supreme Court. 


WEDNESDAY, Jan. 11th, 1882. 
The court met pursuant to adjournment. 
Present: All the justices. 


56 Ilale Circuit Court, 6th Division. 


IHlonart C. DuaaGeEr et ul.) 
VE. ~ASDS. 
Henry A. TAYLOR. f 


Come the parties, by attorneys, and argue and submit this cause 
for decision. 


eg 


sg 


A. TAYLOE. 


HENRY 


Supreme Court. 


“ie 


Fripay, July 28th, 1y82. 


The court met pursuant to adjournment. \ 
Present: All the justices. | 


Hale Cireuit Court, 6th Div. 


IHloparr C. DuGcrr et al. 
| vs. - 485. 
Hinry A. TAYLOE. j 


Come the parties, by attorneys, and the record and matters therein 
assigned for errors being argued and submitted and duly examined 
and understood by the court, it is considered that in the record and 
proceedings of said circuit court there is no error; it is therefore 
considered that the judgment of said court be in all things affirmed ; 
it is also considered that the appellants and W. W. Dugger and A. G. 
Dugger, sureties on the appeal bond, pay the costs of appeal in this 
court and in the circuit court. 


Per curiam : 
Affirmed on authority of Tayloe vs. Dugger. M.S. 8. 
UNITED STATES OF AMERICA, 88? 
The President of the United States to the honorable the 


ot judges of the supreme court of the State of Alabama, 
Greeting : 


Beeause in the record and proceedings as also in the rendition of 
the Judgment of a plea which is in the said supreme court of the 
State of Alabama before you, or some of you, being the highest 
court of law or equity of the said State in which a decision could 
be had in the said suit between Hobart C. Dugger and Alice G. 
Sprague, plaintiffs in error, and Henry A. Tayloe, defendant in error, 
wherein was drawn in question the validity of a treaty or statute 
of, or an authority exercised under, the United States, and the 
decision was against their validity ; or wherein was drawn in ques- 
tion the validity of a statute of, or an authority exercised under, 
said State, on the ground of their being repugnant to the Constitu- 
tion, treaties, or laws of the United States, and the decision was In 
favor of such their validity ; or wherein was drawn in question the 
construction of a clause of the Constitution, or of a treaty or statute 
of, or commission held under, the United States, and the decision 
Was against the title, right, privilege, or exemption specially set 
up or claimed under such clause of the said Constitution, treaty, 
statute, or commission, a manifest error hath happened, to the great 
damage of the said Hobart C. Dugger and Alice G. Sprague, as by 
their complaint appears, we being willing that error, if any hath 
been, should be duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, do command you, if 
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OS J“Goment be therein given, that then, under your seal, dis- 

— Ahetly and openly, you send the record and proceedings 
woresaid, with all thines concerning the same, to the Supreme Court 
of tlhe United States, together with this writ, so that vou have the 
sanve at Washington on the second Monday of October next, in the 
said Supreme Court to be then and there held, that, the record and 
ProGeedings aforesaid being Inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
ac, according to the laws and custom of the United States should 
be done. 

Witness the TLonorable Morrison R. Waite, Chief Justice of the 
“aid Supreme Court, the 50th day of June, in the year of our Lord 
one thousand eight hundred and eighty-three. 

[SEAL. | J. W. DIMMICK, 
Clerk of the Cirenit Court of the United States 
for the Middle District of Alabama. 


Allowed byw-— 
RO. BRICKELE, 
Chicf Justice Supreme Court of Alabanea, 


riled July ord, 1885. 
J.W. AL SANPFORD, Clerk. 
DY) Know all men by these presents that we, Hobart C. Dugeer 
and Alice G@. Sprague, as principals, and Reuben If. Dugger, 
William W. Duegeer, Alice G. Dugger, and If. LL. loscoe, as sureties, 
are held and firmly bound unto Ilenry A. TPayloe in the full and 
just sum of two hundred and fifty dollars, to be paid to the said IHlenry 
A. Tayloe, his certain attorney, executors, administrators, or assigns ; 
to which payment, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jointly and severally, by 
these presents. 
Sealed with cur scals and dated this second day of July, in the 
year of our Lord one thousand eight hundred and eighty-three. 
Whereas lately at a term of the supreme court of the State of 
Alabama i oa suit depending in said court between Hobart C. 
Dugeer and Alice G. Sprague, plaimtiils, and Henry A. Tayloe, de- 
fondant, Judgment was rendered against the said Hobart C. Dugeer 
and Alice G. Sprague, and the said Hobart C. Dugeer and Alice G. 
Sprague having obtained a writ of error and filed a copy thereof in 
the clerk’s office of the said court to reverse the judgement in the afore- 
sald suit, and a citation directed to the said Ilenry A. Tayloe, or to 
James I. Webb and James PT. Jones, his attorneys of record, citing 
and admonishing him to be and appear at a Supreme Court of the 
United States to be holden at Washington [on] the second Monday 
of October next : 
GU Now the condition of the above obligation is such that if 
the said Hobart C. Dugeer, and Alice G. Sprague shall prose- 
cute their writ of error to effect, or, upon affirmance of the said jJudg- 
ment or decree, pay all such costs as may be adjudged or decreed to 
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WENRY A. TAYLOE, e 


the respondent in error, then the above obligation to be void, else 
to remain in full force and virtue. ae 
H. ©. DUGGER. — [seat 
R. TH. DUGGER. Rae 
W. W. DUGGER. (fseay- 
A. G. DUGGER. — fsra#- 
I. L. FOSCOE. PSEA L. 


Sealed and delivered in presence of— 


Approved by— 
Oh. OC. BRICKELL, 
(Chief Justice Suprence Court of Alabama. + 


Kiled Aug. 20th, 1585. 
SANFORD, Clerk. 


UNITED STATES OF AMERICA, Ss: 
To Henry A. Tayloe or to James I. Webb and James T. Jones, his 
attorneys of record, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be helden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the supreme court of Alabama, wherein Iobart 

C. Dugger, and Alice G. Sprague are plaintiff’ in error and 
6] you are defendant in error, to show cause, if any there be, 

why a decree rendered against the said plaintiffs in error, as 
in the said writ of error mentioned, should not be corrected and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Robert C. Brickell, chief Justice of the su- 
preme court of Alabama, this the 2nd day of July, in the year of our 
Lord one thousand eight hundred and cighty-three. 

Rk. C. BRICK ELE, 
CO. J. Supreme Court of Ala. 


The Stare ov ALABAMA, [lale County: 

I hereby certify that I have this day executed the foregoing cita- 
tion by personal service on James E. Webb, Esqr., one of the attorneys 
of record in said cause for Henry A. Tayloe, and by leaving a copy 
thereof with him. 

As witness my hand this 10th day of August, A. D. 1855. 

J. W. LOCHE, 
Sheriff, Ilale Co., Ala. 


Sheriff’s fees, $1.50. 
THe STATE OF ALABAMA, Jontgomery County: 


I, John W. A. Sanford, clerk of the supreme court of the State of 
Alabama, do hereby certify that the foregoing pages, numbered from 
1 to 61 inelusive, contain a full, true, complete, and perfect 


| Dd HOBART C. DUGGER ET AL. VS. 
OL transcript of the record and proceedings of the said supreme 2 

ated . . . . . bab 

Court in the cause lately pending in said court, wherein iS 

Hobare C. Dugger ef al. were appellants and Henry A. Tayloe was , 


appellee: and that the writ of error hereunto attached is the origi- e 
nal writ issued, allowed, and filed in the oflice of the clerk of said % 
SUploeme court, and that the citation hereto attached was Issued, and 
retuty of said citation was filed, in the office of said clerk of the said 
SUP Tome court. . 

a witness whereof | have hereunto set my hand and affixed the 
seal of said supreme court of the State of Alabama, at the city of 
Montgomery, in the said State, on the Sth day of October, A. D. 
“jghteen hundred and cighty-three. 

[Seal of the Supreme Court of Alabama. ] 

[SZ revenue stamp. | é 

JOHN W. A. SANFORD, 
Clerk of Supreme Court of the State of Alabama. 


cen een ee LIL AL AO 


Mnadorsed on cover: Alabama supreme court. No, 208. Tlobart 
(. Dugeer, and Alice G. Sprague plaintiffs in error, vs. ILenry A. 
Tayloe. Filed 10th November, 1SS5. 
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Writ of Error to the Supreme Court of Alabama. 
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IN ‘THE 


Supreme Court of the Anited States.» 


OCTOBER TERM, 1886. 


No. L470. 


HOBART C. DUGGER anp ALICE V. SPRAGUE, 
PLAINTIFFS IN Error, 


US. 


HENRY A. TAYLOE, Derenpant in Error. 


Writ of Error to the Supreme Court of Alabama. 


BRIEF OF J. T. JONES, COUNSEL FOR APPELLEE. 


STATEMENT. 


This action was brought by Hobart C. Dugger and Mrs. 
Alice V. Sprague against Henry A. Tayloe in the circuit 
court of Hale County, Alabama, to recover the possession of 
a tract of land particularly described, containing 196 acres, 
with damages for its detention, and was commenced on the 
27th of May, 1881. The defendant pleaded not guilty and 
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the statute of limitations of ten years, and issue was joined 
on both of these pleas. The plaintiffs were two of the children 
of Henry Dugger, deceased, to whom the land had belonged 
at the time of his death, in 1852, and the plaintiffs claimed 
an undivided interest in the land as his heirs, he having 
died intestate. The defendant was in possession as trustee 
for his wife and children under a conveyance from Willis P. 
3ocock and wife, and it was proved that he went into pos- 
session under said conveyance and purchase from Bocock 
about January 1, 1861, and has been continuously in posses- 
sion ever since, claiming the same as the property of his wife 
and children, oceupying and cultivating it. The said land, 
with other adjoining lands, was sold by Mrs, Alice G. Dugger, 
as administratrix of the estate of said Henry Dugger, under 
an order of the probate court of Marengo County on Novem- 
ber 21, 1860, for division among the heirs. At this sale the 
said Bocock became the purchaser, and was so reported to 
the court, and the sale was confirmed. On the 21st of March, 
1868, on the petition of said Bocock, alleging that he had 
paid the purchase-money, an order was made by said court 
directing a conveyance to be made to him by a commis- 
sioner appointed for that purpose, and a conveyance was 
executed to him accordingly. On the 31st of October, 1879, 
the plaintiffs in this suit filed their Bill in Equity in the 
Hale County Chancery court against said Tayloe, Bocock, 
and others, seeking to set aside this probate decree, and to 
enforce a vendor’s lien on the land for the purchase-money, 
which was alleged to be due and unpaid by Bocock, and on 
appeal by the complainants in that case the supreme court 
of Alabama held, at its December term, 1877, that the bill 
was without equity, as the complainants had a legal title 
and an adequate remedy at law. (lide Dugger vs. Tayloe, 
60 Ala. Reports, 004.) This case was taken to the Supreme 
Court of the United States cn a writ of error, and the writ 
of error was dismissed because no Federal question was in- 
volved. Afterwards, on May 27, 1878, an action in the na- 
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ture of an action of ejectment was commenced by the same 
parties. On the trial it was proved that Mrs. Alice V. 
Sprague, one of the plaintiffs, was born on July 21, 1847, 
and that Hobart C. Dugger, her coplaintiff, was born on 
August 18, 1849. It also was proved that the first payment 
of the purchase-money was made in Confederate Treasury 
notes, which were received by Mrs. Dugger, the administra- 
trix, without objection. The second payment was made 
partly in Confederate Treasury notes and partly in bonds 
issued by the Confederate States. The third and last pay- 
ment was made in Confederate bonds. In the spring of 
1864 Mrs. Dugger made a settlement of her administration, 
and debited herself gnd was charged with the full amount 
of said purchase-money. Decrees were rendered against her 
accordingly. On the trial of this case the court charged the 
jury, on the request of the plaintiffs, “that they must find 
for the plaintiffs 1f they believed the evidence;” but on ap- 
peal to the supreme court of Alabama this ruling was re- 
versed and the case remanded. <A report of this case will 
be found in 66th Ala. Reports, page 444. 

Afterwards, on the — day of , the present action was 
brought by the same plaintiffs against the defendant, was 
decided in favor of the latter, and, on appeal to the supreme 
court of Alabama, the decision was affirmed on the authority 
of the ease of Tayloe vs. Dugger, in 66 Ala., 444, and the said 
decision is brought to this court on the present writ of error. 


Points. 


The facts of the case as above set forth make it manifest 
that there is no Federal question involved in the record. It 
is simply an action of ejectment by the plaintiffs against the 
defendant, and the two questions involved are, first, the 
statute of limitations, and, secondly, whether the payment of 
the notes in Confederate Treasury notes and bonds was such 
a payment as discharged the debt. 
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et k Che latter question was settled in the case of Thorington 
supt, vs. Smith, 8 Wall., 1, and the same principle recognized in 


retur the Confederate Note Case, 19 Wall., 548; Rt. R.-Co. vs. King, 
supr) 91U.8.3; Whitfield vs. Riddle, 52 Ala., 467; Waring vs. 

I- Lewis, 53 Ala., 615; Van Hoose vs. Bush, 54 Ala, 342, and 
AL. in this ease when before the supreme court of Alabama ona 
3 former appeal. See Tayloe vs. Dugger, 66 Ala. R., 444; also 
Hutchinson vs. Owen, 59 Ala., 326; Cummings vs. Bradley, 
57 Ala., 224. 


By an ordinance adopted by a constitutional convention 
of Alabama on September 21, 1865, it is provided that “ In 
4 computing the time necessary to create the bar of the statute 
of limitations the time elapsing between the 11th of Janu- 
ary, 1861, and September 21, 1865, shall not be estimated.” 
See Revised Code of Ala., p. 58, Ordinance No. 5. The 
statute, therefore, commenced running September 21, 1865, 
and the bar would have been complete in ten years if there 
was no intervening disability. The plaintiffs were both 
minors, but each attained majority more than three years 
before the suit was brought... Infaney is no answer to the 
statute of limitations if the time preseribed in the statute 
has elapsed, and during three years of the time the plaintiffs 
have been of lawful age. Code of Ala., 1876, § 3236. 
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Now, this was the question and the only question decided 
by the supreme court of Alabama in this case. In questions 
relating to the jurisdiction of this court the true test is not 
| whether the record exhibits an express statement that a 
Federal question was presented, but whether such a question 
was decided and decided adversely to the Federal right. 


[t must appear by clear and necessary intendment that 
the question must have been raised and must have been de- 
cided in order to have induced the judgement. 

The rule may be stated to be that it must appear from 
the record of the State court that the Federal question was 
necessarily involved in the decision, and that the court 
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could not have given the judgment which they passed with- 
out deciding it, which judgment must be adverse to the 
Vederal right. 

Murray vs. Charleston, 96 U. S., 442. 

Phillips’ Practice, seriatim. 


The following propositions have been settled by this court 
in the case of Murdock vs. Memphis, 20 Wall., 590: 

1. That it is essential to the jurisdiction of this court over 
the judgment of a State court that it shall appear that one 
of the questions mentioned in the act of Congress must 
have been raised and presented to the court. 


2. That it must have been decided by the State court, or 
that its decision was necessary to the Judgment rendered in 
the case. | 


3. That the decision must have been against the right 
claimed or asserted by the plaintiff in error under the Con- 
stitution, treaties, laws, or authority of the United States. 

4. These things appearing, this court has jurisdiction and 
must examine the judgment so far as to enable it to decide 
whether this claim of right was correctly adjudicated by the 
State court. 


5. If it finds that it was rightly decided, the judgment 
must be affirmed. 


6. If it was erroneously decided against the plaintiff in 
error, then this court must further inquire whether there is 
any other matter or issue adjudged by the State court which 
is sufficiently broad to maintain the judgment of that court, 
notwithstanding the error in deciding the issue raised by 
the Federal question. If this is found to be the case, the 
judgment must be afirmed without inquiring into the sound- 
ness of the decision on such other matter or issue. 


Now, the main question, if not the only one, decided by 
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the supreme court of Alabama is that adverse possession for 
ten vears by the defendant isa complete defense to the action 
of the plaintiffs. If, therefore, the court should reach the 
conclusion that they have jurisdiction, the question will 
arise, under the 6th proposition quoted above, Is that matter 
or issue so decided by the State court broad enough to main- 
tain the judgment of that court? If this is found to be the 
ease, the judgment must be affirmed without inquiring into 
the soundness of the decision. 


JAMES 'T. JONEs, 


For Defendant tn Error. 
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WILLIAM W. DUGGER ET AL. VS. HENRY A. TAYLOE. 7 


1 Supreme Court of Alabama. December Term, A. D. 1881. 


Turspay, Dec. 6th, 1581. 
Be it remembered that a regular term of the supreme court of the 
State of Alabama was begun and holden according to law «t the 
Capitol in the city of Montgomery, on Tuesday, the sixth day of 
December, A. D. eighteen hundred and eighty-one—it being the 
first Tuesday of said month. 


Present and presiding as judges of said court: Hon. Robert ¢ 
Brickell, chief Justice, Hon. George W. Stone, associate justice, Hon. 
Henderson M. Somerville, associate justice. 


Summons. 


STATE OF ALABAMA, County of Hale : 
To any sheriff of the State of Alabama, Greeting : 

You are hereby commanded to summon Henry A. Tayloe, Robert 
L. Maupin, and Benjamin I. Hatch to appear at the next term of 
the circuit court, to be held for said county at the place of holding 
the same, then and there to answer the complaint of Waverly W. 
Dugger, Reuben H. Dugger, L. White Dugger, and Alice G. Dugger. 

Witness this llth Mareh, A. D. 1879. | 

V. BOARDMAN, Clerk. 


2 We acknowledge ourselves indebted for the costs accruing 
in this case. 


W. W. DUGGER. 
Complaint. 


W. W. Duacer, Reuven H. Duccer, L. Wire Duaarr, & ALICE 
G. Duacer, Plaintiffs, 
Us. , 
Henry A. Tayror, Ropert L. Maurry, & Benxsamin F. Harcn, 
Defendants. 


The plaintiffs sue to recover the following tract of land, to wit, 
six undivided eighths of, in, & to the southeast quarter of section 
thirty, and all of section thirty-one lying North of the Alabama 
central railroad, in township eighteen, range four east, containing 
one hundred and ninety-six & -3,8; acres, situated in Hale county, 
Alabama, of which they were possessed before the commencement 
of this suit; and after such possession accrued, the defendants en- 
tered thereupon and unlawfully withholds and detains the same, 
together with five hundred dollars for the detention thereof. 

THOS. R. ROULHAG, 
Att'y for Plaintiffs. 


Filed this 11th March, A. D. 1879. 
V. BOARDMAN, Clerk. 


1—207 


2 WILLIAM W. DUGGER ET AL. VS. 


Sheriff’s Return. 


Executed this 13th day of March, A. D. 1879, by leaving a copy 
of the within summons and complaint with H. A. Tayloe and Ben- 


jamin IF. Hatch, defendants. 
W. N. KNIGHT, Sheriff. 


R+turned in office this 18th day of March, 1879. 
V. BOARDMAN, Clerk. 


Pleas of Defendants. 
W. W. Duaaer et al. vs. H. A. TAYLOE e¢ al. 
Hale Cireuit Court. 


Ist. The defendants, for answer to said complaint, say that 
o the plaintiff's right of action for the recovery of the lands 
sued for was barred by the Statute of Limitation of ten years 
at the time of the commencement of this suit. 
2nd. Said defendant, Henry A. Tayloe, comes and defends said 
action, & says that he, under a claim of right, has been in the pos- 
session of said lands openly & notoriously, claiming the same ad- 
versely to the pl’ffs in this suit for more than ten years prior to the 
commencement of this suit, to wit, since the Ist day of Jan’y, 1860, 
wherefore he prays judgment that the pl’ffs should not recover. 
3rd. Said Henry A. Tayloe further says, that in right of his wife, 
Narcissa ‘Tayloe, and her children, for more than ten years prior to 
the commencement of this suit, he has been in the possession of said 
lands, under a claim of right thereto, and under color of title, hold- 
ing & claiming them adversely to the pl’ffs & every other person, 
wherefor he prays judgment of the court that the pl’ffs should not 
further have or maintain their said action. 
4th. For further plea the defendants plead the general issue, 
“Not Guilty.” 
J. T. JONES, 
WEBB & TUTWILER, 
W. 8. TAYLOR, 
Att’ys for Defendants. 
Kiled this 13th Oetober, 1879. 
V. BOARDMAN, Clerk. 


Circuit Court. Spring Term. 
W. W. Duaaer et al. vs. H. A. TAYvoer e¢ al. 


APRIL 1odth, 1879. 


4 Continued by consent, and defendants allowed by consent 
of plaintiffs to file pleas at any time before trial. 


Fali Term, 1879, Oct. 15th. 


Continued to await supreme court decision in case of H. C. Dug- 
ger et [al.] vs. same def’d’t by consent. 
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; HENRY A. TAYLOE. 


Spring Term, 1880, Apr. 12th. 


Continued to await decision of supreme court in H. C. Dugger US. 


Fall Term, 1880. \ 
Continued generally, or as before. 
Spring Term, 1881, April 11th. 
Continued generally, or as before. ‘ 
‘all Term, 1881, Oct. 12th. 
Jury, and verdict for defendant. 


Trial and Judgment. 
W. W. DuaaGer ef al. vs. H. A. TAYLOR, et al. 


OcToOBER 12th, 1881. 

In this cause came the parties, in person, & by att’ys. And issue 
being joined, thereupon came a jury of good and lawful men, to wit, 
C. A. Sheldon and eleven others, who being duly empaneled and 
sworn well & truly the issue joined to try, and a true verdict render 
according to the evidence, upon their oaths do say, “ We, the jury, 
find for the defendant.” It is therefor considered by the court that 
the pl’ffs take nothing by their suit, but that the defendants go 
hence and recover of the pl ffs their costs in this behalf expended, 
for which let execution issue. 


Bond for Costs of Appeal. 
Hale Cireuit Court. Fall Term, 1881. 


W. W. Duaaer, Pr, 
US. Ejectment. 
H. A. Tayuor, Def’d't. 


Plaintiffs in this case having prayed and obtained an appeal to 
the supreme court, at Montgomery, from the judgment 


Oo rendered against them at this term. We acknowledge our- 


selves security for all cests of said appeal. 
W. W. DUGGER. 
H. C. DUGGER. 
A. G. DUGGER. 


Filed in office, Oct. 21, 1881. 
. V. BOARDMAN, Clerk. 


Bill of Exceptions. 
In the Circuit Court for Hale County. Fall Term, 1881. 
W. W. DuaaGer et al., vs. Henry A. TAYLOE. 


Be it remembered that when this cause came on to be tried the 
following proceedings were had, to wit: 


Co 


ne erermr eres ar. Mune 


WILLIAM W. DUGGER ET AL. VS. 


The 1 laintiffs introduced and read in evidence the admission o 
what M rs. Alice G. Dugger would testify to 1f present. 


In Hale Circuit Court. Fall Term, 1881. 


Hopart C. Duacer ef al. vs. Henry A. TAYLOE. 


Mrs. A. G. Dugger’s Testimony as Adm’x. 


f/ It is admitted in this cause that Mrs. Alice G. Dugger would sweat 
i*f present, that she is the widow of the late Henry Dugger, of Mareng 
county, and was the administratrix of said Henry Dugger’s estate 
appointed by the probate court of Marengo county, and as sucl 
administratrix, sold on the 19th day of November, 1860, the lang 
sued for in this action for division among the heirs-at-law of saic 
Henry Dugger, together with certain other lands adjoining them 
on a eredit of one, two, and three years; that W. P. Bococl 
G  ~bid in the same by an agent, and gave his notes for the pur 
chase money thereof, payable November 19th, 1861, 1862, « 
1865, respectively ; that payment of said notes was made as follows 
The first, in Confederate money, without objection on her part 
the second of said notes partly in Confederate notes and partly 1 
Confederate bonds; and the third entirely in Confederate bond: 
which slre refused to receive in payment, until she was notified by 
the Confederate tax collector that the note would be taxed as gold 
and she would have to pay taxes on it in gold when she consentec 
to receive them, and gave up to Bocock the third note for the land | 
that she, as administratrix, had no notice of any sort of the petition 
filed by Boeock on March 21st, 1868, for a title to the said lands, 
or of the decree of the probate court of Marengo county, of that 
date ordering H. A. Woolf to make titles to said Bocock, and that 
she had never reported to the probate court of Marengo county that 
the purchase-money had been paid, other than the final account 
stated as administratrix In the Marengo probate court at the April 
term, 1864; that she has the Confederate bonds received in payment 
of the third note 1n her possession now, and has never paid them to 
any one; that the ages of her children, who are plaintiffs in this 
suit, are as follows: 
Alice V. Sprague, born Aug. 31st, 1847. 
Hobart C. Dugger, born July 29th, 1849. 
Filed in open court, 11th Oct., 1881. 
V. BOARDMAN, Clerk. 


i It was admitted that the lands sued for were situated in 
[ale county, Alabama, and that their reasonable yearly 

rental value was $54.00, and that plaintiffs, if they ean recover in 

this action, were each entitled to one-seventh of the lands described 

in the complaint. 

| The plaintiffs then read in evidence the deposition of Willis P. 

Bocock. 
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HENRY A. TAYLOE. 5 


W. P. Bocock’s Deposition 


Spare oF ALABAMA, County of Hale: " 
To Capt. John H. Prince, Greeting: 

Know ye that we, trusting to your fidelity and circumspéction, 
have appointed and do hereby appoint, empower, & request y{ou to 
take the deposition, upon the interrogations hereto attached], of 
Willis P. Bocock, witness on part and behalf of the defendant Ba a 
certain suit now pending in the circuit court of Hale county afo \0- 
said, wherein W. W. Dugger e¢ als. are the plaintiffs, and Henry A. 
Tavloe et al., defendants. . 

You will, therefore, please call before you, at some convenient » 
time and place, the above-named witness, and after he shall have : 
been duly sworn, examine him upon oath, upon each and every of 
the interrogatories and cross-interrogatories hereto attached, and 
his answer thereto you will carefully commit to writing, which you 
will cause the said witness to sign, and which you will certify from 
under your hand and seal. Seal up the same, together with this 
commission, and transmit the whole to the clerk of the circuit court 

of the county, aforesaid. 
Re) Witness, Volney Boardman, clerk of said court, at office, at 
Greensboro, 17th June, 1879. Issued, 17th of June, 1879. 


V. BOARDMAN, Clerk. 


In Cireuit Court for Hale County, Alabama. 
W. W. DucGer et al. vs. Henry A. TAYLOE ef al. 


Interrogatories to be propounded to Willis P. Bocock, the answers 
to which, when taken, are to be used as evidence on the trial of a 
certain cause pending in the cireuit court of Hale county, Alabama, 
wherein W. W. Dugger, Reuben H. Dugger, L. White Dugger, and 
Alice. G. Dugger, are plaintiffs, and Henry A. Tayloe, Robert L. 
Maupin, and Benjamin F. Hatch, are defendants, for and on behalf 
of said defendants. 

[st Interrogatory : 

State whether or not you became the purchaser in November, 
1860, of certain lands belonging to the estate of Henry Dugger, 
deceased, sold under an order of the probate court of Marengo 
county? If yea, how much did you agree to pay for the same, and 
in what ins:allments? Has the purchase muney for said land ‘been 
paid? If yea, give a statement showing the time and manner of the 
payment of the notes given for the said purchase money. In what 
kind of money was the first note paid? If you state that said note or 
any part thereof was paid by a draft, state on whom such draft was 
drawn, the amount thereof, and what kind of money you had at: 
the time in the hands of the drawee. 


2nd Interrogatory : 


0 Explain when, how, and in what kind of funds the other 
notes were paid. Who was present when they were paid, and 
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to whon1 was payment made? Did Mrs. Alice G. Dugger make any 
objectiogn to the kind of money offered by you in payment of said 
notes; Jif yea, when did she so object, and what was the ground of 
te. i y . 

her oly,jection? Were any threats or pressure used by you or any 
one tg induce the said Mrs. Dugger to receive payment of any of 
said faotes in Confederate Treasury notes or bonds? State whether 
any,f and which of the said Mrs. Dugger’s children were living with 
her¥ at the time the last note was paid, and whether or not she con- 
sulted with them or him as to receiving Confederate Treasury notes 
or bonds. 

ord. Interrogatory : 

Were the said notes given for the purchase money-of said lands 
surrendered to you as the same were severally paid ; if yea, was any, 
and what receipt endorsed on the same, and by whom? If you 
have said notes In your possession attach the same to your answer 
to these interrogatories. 

4th Interrogatory : 

When did you get a deed or conveyance to the lands aforesaid ? 
If you have said deed in your possession attach the same or a copy 
thereof to your answers to these interrogatories. 

oth Interrogatory : 

State anything you may know that will benefit the defendant in 
this suit. 

W. H. TAYLOE & J. T. JONES, 
Att’ys for Defendants. 


19 In Cireuit Court for Hale County, Alabama. 
W. W. DuaaGer et al. vs. Wenry A. 'TAyLok ef al. 


Cross-Interrogatories to be propounded to Willis P. Bocock, a wit- 
ness for the defendants in the above-entitled cause. 


X int. Ist. [f, in any answer to the 4th direct interrogatory, you 
say that you got a deed or conveyance to said lands, from whom did 
you get it, by whom was it executed, & under what authority? If 
you say by order of the probate court of Marengo county, upon 
Whose application was such order made; and, if upon yours, what 
notice, if any, did you give to Mrs. Alice G. Dugger, administratrix 
of Henry Dugger, deceased, or to any of the heirs of said Henry 
Dugger? If you say none, why did you not give such notice? 

X interrogatory 2nd: 

Was any person interested with you at any time in the purchase 
of the Dugger lands; if so, what interest did such person or persons 
have? 

TILOS. R. ROULHAC, 
Alt’y for Plaintiffs. 
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HENRY A. TAYLOE. 


STaTE OF ALABAMA, flale County: 

Deposition of Willis P. Bocock, a witness sworn on the 21st day of 
July, 1879, at his residence in said State and county, under and 
by virtue of a commission issued out of the cireuit court of, Hale 
county, in a certain cause therein pending between W. W. Dugger 
et al. plaintiffs & Henry A. Tayloe et al. def’d’t. 
The said Wiuiuis P. Bocock, being first duly sworn to speak \ .e 

truth, the whole truth, & nothing but the truth, does depose and say; 

as follows: 

11 To the first direct interrogatory he says: I did become the’, 

purchaser in November, 1860, of the lands mentioned in said ~ 
interrogatory, sold as therein stated, under an order of the probate 
court of Marengo Co. At the time of said sale I was in the State 
of Virginia & did not reach my home in Marengo Co., Alabama, 
now Hale, till about the 26th Deec., same year. I had authorized 
my wife, Mrs. M. 8, Bocock, to act for me in my absence in making 
said purchase. 

On my arrival I found the following state of facts: the sale 
had taken place on the 19th Nov., 1860; the land described by 
numbers as the southeast quarter of section 30, and the north half 
and southwest quarter of section 31, all in township 18, range 4, 
east, and rated at 640 acres (although by land office quantities it is 
639 acres) had been cried out to me as the highest bidder at $45.01 
per acre, making $28,806.40. 

This purchase-money payable in three equal annual installments 
bearing interest from day of sale; three notes, one for each of said 
installment, had been executed to Mrs. Alice G. Dugger, administra- 
trix of Henry Dugger, dee’d, by my said agent in my name, and by 
two sureties, as the order of sale required, all dated 21st Nov., 1860, 
and falling due 19th Nov., 1861, 19th Nov., 1862, and 19th Nov., 
1863, respectivelv, each note being for an amount equal to one-third 
of the purchase-money as above stated, and interest on that third 
from day of sale till said note fell due, viz: 

Ist note, due 19th Nov., 1861, for $10,3870.808. 

2d note, due 19th Nov., 1862, for $11,1388.473. 

12 od note, due 19th Nov., 1868, for $11,906.644. 

And these notes have all been paid, as will be shown here- 
after. 

My purchase and the facts which I have stated as existing on my 
arrival, will, I think, appear by the record of the suit and proceed- 
ings in Marengo probate court, under which the sale took place. 
Said record will also show that Mrs. Dugger’s proceedings as to said 
sale were reported and confirmed. 

Following the order of time and for the better understanding of 
what I have to state after, I deem it proper to make here the follow- 
ing statement: 

sefore and at the time of said sale, and with my approval, it was 
understood between the defendant, Henry A. Tayloe, and my said 
agent, that he was to have the benefit of the purchase of so much 
of said land as lies north of the centre of the railroad running 
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through said tract on complying with terms of sale as to that part; 
but as it turned out that under the order and terms of sale, a sepa- 
rate sale of each of the parcels (quantities unascertained) could not 
be reported to the court, and as the whole had been cried out to me, 
notes for the whole purchase-money were required to be executed 
according to the terms of the sale, by me, or on my behalf, which 
was done as above stated, and a memorandum in writing was signed 
by my wife as to said Henry A. Tayloe’s right in this behalf. He, 
the said H. A. Tayloe, at once took possession of that part of 
13 the land lying north of the railroad, and I have never had 
any possession thereof. 

After my return to Alabama in December as above stated, namely, 
on the 25rd of February, 1861, arrangements were. definitely con- 
cluded and reduced to writing between William IT. Tayloe and his 
brother, the said Henry A. Tayloe, of the one part, and myself of 
the other part, for carrying out as nearly as might be the understand- 
ing at the time of the sale as to said portion of land; and the 
written memoranduin, which my wife had signed, was withdrawn 
and cancelled. The arrangements, as concluded, were as follows: 

The quantity of said parcel of land was ascertained ; it consisted 
of tlhe said S. I. } of section 50, which, by land office survey, was 
159.60 acres, and of the northeast corner of the NE. } of section 
ol, by a surveyor’s measurement, 36.48 acres. 

Total acres north of centre of railroad 196.08 acres. This number 
of acres at $45.01 per acre make as the purchase money therefor 
$8,823.31. 

So the said William TH. Tayloe and Henry A. Tayloe made and 
delivered their three notes to me, payable at dates corresponding 
with the dates when my three notes to said Mrs. Dugger for the en- 
tire purchase money fell due; each note being for a sum equal to 
one-third of the said sum of $8,823.31, with so much added as would 
be equal to the interest accruing on said third from the day of sale— 
19th Nov’r, 1860—to the day when the first note fell due. Said notes 
were as follows: 


14 lirst note due 19th Nov., 1861 ---------------- $3,176 38 
Second note due 19th Nov., 1862 _--.-_. ---- LL. 3,411 67 
Third note due 19th Nov., 1863 -.----..-._._____-_-_- 3,646 94 


And, by writing of same date, I bound myself on the payment of 
said notes either to give said Wm. I. Tayloe, or his assigns, an order 
on the commissioners who sold said lands for a deed to the above- 
named portion of said tract, or in case a deed for the whole tract 
should be made by the commissioners to me, to execute a deed to 


said Win. I. Tayloe, or his assigns, conveying to him all the title» 


which I should obtain by said deed. 

Mrs. Dugger, Mr. Henry A. Tayloe, and myself, all lived then 
where we reside now; she at Prairieville: I about 2 miles off west of 
south; and Mr. Tayloe on the road—about half-way between ; so 
after my arrangement with the Tayloes, as above, my wish and 
purpose was to have Mr. H. A. Tayloe along with me whenever I 
went to pay off one of my said land notes to Mrs. Dugger, and for 
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him to pay her for me the amount of the note due samie time, 
which [ held on his brother William aid himself, as above. 

In the latter part of the year 1861, I did not reach Alabama, from 
my annual visit to Virginia, till about 11th of December; so I did 
not pay my first land note to Mrs. Dugger, due 19th Nov. 1861, till 
31st December, 1861. Henry A. T: ayloc was, if | remember, not 
ready to make payment of his brother William’s and his note to 

me, so I called this time on Mrs. Dugger and made payme nt 
15 without H. A. 'T ayloe. My pay ment was made as shown by 
the following statements: 


First land note to Mrs. Dugger, adm’x, &c., due 19th 


Nov. 1861_-_---- sc dia acai et alii Aiin i alatcaailie $10,370 30} 
Int. on same from 19th Noy., “61, when due, to dlst 
i, UU ck: se-sevchiv i ial sen Sraeeecaiananileia asians Milian cians icaietaiale 96 SO 


10/407 10 


Payments: 
1. 1860. 

Dee. 17. Her order on me, in favor 8S. N. Steele, for her 

store acct. to him, which seemed to be for 

supphes for her family, &e., order given by 

her on me in part land installment, due 19th 

TI isnt a caciaaatalet nc igi nnd instead 392 18 
Dee. 81. My draft of this date on Baker, Lauler & Co., 

of Mobile, for this amt., payable six months 

after date, with interest from date, to order of 


BA Sh: I ists sein esis sttactatinnnanitnn 5,000 00 

“ My sight draft on Baker, Lauler & Co., payable 
to order of Mrs. Dugger iisissiciiaoategidehiidndiaianiiitalaniaiie 2,074 92 
si Cash, Confederate Treasury notes, I suppose-~ 2,500 00 
Total, being the amt. of my note & interest---- 10,467 10 


Mrs. Dugger made no objections to this payment for the kind of 
money paid, or in any respect, that I remember, and gave me in my 
said note with receipt in full on the back of it. : 

As to the drafts on Baker, Lauler & Co., used in making the fore: - 
going payment, I state that they, Baker, Lauler & Co., were indebted 
tome ina large sum at the beginning of, and during the vear 1560 
& 1861, in funds equivalent to ‘gold, that said drafts to Mrs. Dugger, 
Olst Dee., 1861, were drawn against that indebtedness to me, “th at 
after my ‘drawing those drafts & erediting the whole amount to 
them, there still remained of that fund, liable to my call or drafts, 
over $10,800.00 without any interest, credit by them to me later 
than Ist April, 1861, and that, after crediting them by the amount 

of the accepted draft, drawn by me on them in favor of Mrs. 
16 Dugeer and used on the payment of my second land note, 

Dee. “26th, 1862, as shown in my after statement, there still 
remained due me by them, of said fund, over $5,000 with consider- 
able interest. 
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Statement showing the time, manner, and circumstances of the 
payment of my second land note to Mrs. Dugger: 


I reached home from my annual visit to Virginia, in December, 
1862, and on the 26th of that month called at her house to pay 
Mrs. Dugger, Henry A. Tayloe being with me. The said note was 
then paid her, as follows: 


Second land note to Mrs. Dugger, due 19th Nov., 1862_- $11,158 473 
Int. on same to date 26th Dee., 1SG2__---.. ----------+ 91 oS 


Payments: 

Am’t pd her by H. A. Tayloe, for me in full of W. HI. 
& If. A. Tayloe’s first land note to me, due 19th 
Nov., 61— 

FG sic siti scckweietiabinaadaiiaiadiadaai ab aiieiinnaiaihdsiu 9,176 38 

Balance of interest to date (some p’d before)-- 89 12 


3,260 50 


This, I suppose, was in Confederate Treasury notes, 
but not remembered. 

Paid by W. P. B. Baker, Lauler, & Co., acceptance on 
my draft in favor of Mrs. Dugger or order, due Ist 
ae ee ee er ene 9,000.00 

Discount on this for the five days off_._.---------- seat) 


4,994 45 


Cash paid her by me in full, believed in Confederate 


i a a ee ae eee OE 2,970 11 
Making am't of land note & interest -.....--.--.--..- $11,250 06 


Mrs. Dugger made no objection to the kind of money used in this 
payment, or any part of it, or to anything else that I remember ; 
and she gave me in my said note with her receipt in full on 
17 the back of it, and on the 17th day [of] January after, I re- 
celved payment of W. H. and H. A. Tayloe’s second land note 

to me with interest till paid, in Confederate currency. 


Statement showing the time, manner, and circumstances of my 
payment of the third and last land note to Mrs. Dugger, due 
19th Nov., 1865: 

This year I did not go to Virginia, so being at home when the 
note fell due I called on Mrs. Dugger at her house on the day in 
company with Henry A. Tayloe to make payment. When our busi- 
ness was mentioned she says she was not willing to take Confederate 
money, or to that effeet. Capt. TT. A. Tayloe & herself had some 
conversation on the subject in which I took no part. I don’t think 
[f remember a single word used by either party, only the general 
tenor. She said but little, and his remarks were solely, 1 think, in 
the way of expostulation ; nothing in the way of threats or pressure 
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according to my recollection, & I don’t remember that any other 
person was present. After a short time he and I left. According 
to my memory, In our talk as we rode on homewards, he referred to 
the then tax law of the Confederate States, which levied a tax on 
credits or money-claims in the hands of the holder, and provided 
that for the purpose of taxation such credits, as well as other thin,;s, 
should be assessed at their value in Confederate money, unless the 
holder would endorse in writing on the note his willingness to receive 
Confederate notes In payment. I think he asked me, in substanee, 
if that law would not apply to the note we had just offered to pay 

Mrs. Dugger, and that I answered I thought it would. We 
18 soon parted near his house, and I went on home. I heard 

nothing more on this subject from either of these parties or 
any other person, as I remember, till a week or so later, when | 
received through some one, not remembered, a message as from Mrs. 
Dugger that she was W ling to accept Confederate States 8 per cent. 
bonds in payment of said note. 

I suppose I saw Mr. Tayloe on the subject, and on the 50th of the 
same month, Nov., he and I again called together at Mrs. Dugger's 
house to see her on the subject. 

I had at the time only a small amount of those 8 per cent. bonds. 
But the result of the meeting and conference was a settlement then 
made with Mrs. Dugger without any dissatisfaction or reluctance 
expressed on her pi it that I remember. 

The settlement was as follows: 
od Jand note of W. P. Bocock & sureties to Mrs. A. G. 

Dugger, administratrix, &e., due 19th Nov., 1863_-— 11,906 6-44 
As the interest-coupon to Ist Jan., 1864, had been cut off 

the Confederate States bond, so that these bonds only 

bore interest from & after Ist Jan., 1864, therefore in- 

terest was counted on the above land note to Ist Jan., 

es ES ec: sececeinsinnateninniiaiibidi stint iain 108 46 


Amt of land note & interest _--.----------.-.------ 12,010 103 


Paid as follows, on 30th Nov., 1565: 

By H. A. Tayloe for W. P. Bocock to am’t of Wm. HH. 
II. A. Tavloe’s corresponding land note to said Bocoe k 
in Confederate States 8 per cent. bonds bearing in- 


terest from Ist Jan., 1864 -...----------- $3,600 OO 
In Confederate States tre: isury notes, suppose, | 
being less than $100.00_---------------- 79 10 


3.679 10 


By W. P. Bocoek in Confed. States 8 per cent. bonds, 


ont. room Yet Jats... 1964. occncitncicmanen $4,600 OO 
In Confed. States treasury notes, supposed, 
being less than $100.00_.._--..--------- 06 OO 


4,656 00 
By W. P. Bocock’s written obligation “to pay & deliver 

to Mrs. A. G. Dugger, adm’x of Henry Dugger, 
19) deceased, thirty -seven hundred dollars incight 
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per cent. Confederate States bonds, bearing in- 
terest from Ist day of January, 1864; said bonds to 
be delivered on or before that date,’ (and delivered 


ET a ee a a 0,600 OO 
Total am/’t, same as sald land note & Int., ------------ S12,015 10 


Thereupon Mrs. Dugger gave me in my said last land note with 
her reeeipt in full as administratrix written on the back of it. No 
person, so faras I remember, was present on this occasion except 
Mrs. Dugger, H. A. Tayloe, & myself. 

At the same time I gave up to HL. A. Tayloe, W. H. & FL. A. Tayloe’s 
last land note to me discharged by his payment above. 

Early in the following month, Dee., [ borrowed seven thousand 
dollars of Confederate States S per cent. bonds, (to be returned in 
kind as was afterwards done) and with the help of these bonds, 
bearing interest from Ist day of January, 1564, [ returned on or 
about the 29th of the month, Dee. to Henry A. Tayloe, three 
thousand dollars of said bonds which he had lent me to make the 
aforesaid payment of $4,600, in such bonds, to Mrs. Dugger on 50th 
Nov., 1863, and I also delivered the $3,700 of such bonds, as speci- 
fied in my said obligation, to Mrs. A. G. Dugger, adm’x, &e., not to 
her in person, but to her son the plaintiff, W. W. Dugger, for her; 
he at the time holding my said obligation, which, on his receiving 
suid bond, he delivered up to me with a receipt for said bonds 
attached to it, on the same paper, signed by him as attorney in these 
words: “Reed the above bonds for Mrs. A. G. Dugger, adin’x, &e., 

W. W. Dugger, att’y.” 
20 This receipt, as appears, has no date & IT cannot, by memory 
or otherwise, fix the time of this transaction to my satisfaction. 

My entry of it is hastily made under date of 10th May, 1864, and 
may have been made after the date of the transaction. 


2nd Int. 

To the second direet interrogatory he says: My answer to the 
first paragraph of this interrogatory is given as fully as I can give 
it in the statements of the several payments and the explanations 
contained in my answer to the first Interrogatory. 

Mrs. Dugger made no objection at all, so far as I remember, to the 
kind of money or funds offered and used in payment of the first 
and second land notes to her. 

She objected to receiving Confederate money when it was offered 
her in payment of the Srd note on the day that note fell due as 
already stated. [I don’t remember that she stated the ground of her 
objection. The consequences following this objection show the note 
was paid, and why so paid, are stated in my answer to first interroga- 
tory. | 

I am sure no threats or pressure were used by me to induce Mrs. 
Dugeer to receive payment of any of said land notes in Confederate 
treasury notes or bonds, and so far as my knowledge and memory 
enable me to speak, none were used by any other person. Of what 


HENRY A. TAYLOE. 

may have been said or done by any one in my absence ¥ know 
nothing. I cannot recollect whether any, and if any, which qt Mrs, 

Dugger’s grown children were living with her at the tihve the 
21 last note was paid. Her son, Reuben H. Dugger, was asPT@e- 

ticing physician. He was not the physician usually cqlled 
in on my places, but was occasionally employed. I see by acecol-‘#s 
& receipts between him and me that he was in the neighborhded 
(and when so I think he lived with his mother) in May, July‘ WW 
August, 1863, to the last day of August. As to his presence or ab” 
sence the latter part of the year, I have nothing to aid my memory. 

And as to her son, W. W. Duever, he is shown to have been with 
her not long after the end of 1865, for he held and collected my 
obligation, given her on 50th Nov., 1865, for the 3,700 dollars in 
Confederate States S per cent bonds, as before stated, but where he 
Was at the time of said payment, Noy. 50th, 1865, [ have no recol- 
lection. I do not know whether she consulted with them or either 
of them as to receiving Confederate treasury notes or bonds. 

To the third direct interrogatory he says: The said notes given 
by me and sureties for the purchase money of said lands were 
surrendered to me as the same were severally paid with a receipt 
endorsed on each of them. ach of said receipts was written on the 
note by me in her presence after payment, read to her, and handed 
to her for her examination and signature. She signed her name as 
executrix thereto in my presence, & returned the note to me. Said 
IH. A. Payloe was also present when the receipts were written and 
signed on the second and third notes, and he was a subseribing wit- 
ness to the third and last receipt. 

The tener and effect of each of said notes is stated, I beheve, 
22 with suflicient correctness in the report of the sale of said 
lands made by Mrs. Dugger, as exeeutrix, to the probate court , 
of Marengo county, under whose order the sale was made. The tol- 
lowing are true copies of the receipts endorsed on said notes when 
paid, as above: 

On Ist note, $10,370.80) payable on 19th Nov., 1S61. 

“Dec. Sist, 1861. 

“Ree’d of W. P. Bocock payment in full of this 1,0te, leaving the 

railroad right of way for after adjustment, paid in part by dreft on 
n L. & Co. for $5,000 at 6 months with interest from date, in part 
by sight draft on same for $2,574.92, and balance in cash. 
“ALG. DUGGER, Adm’sx.” 
On 2nd note, $11,158.474 payable on the 19th Nov., 1562 
“Dec. 26th, 1862. 

“Ree’d of W. P. Boeock eleven thousand two hundred and thirty 
dollars and 6 cents in full of the written note, principal and interest 
to this date. 

“ALG. DUGGER, Adin ’x.” 


On dSrd note, $11,906.644 payable on the 19th Nov., 1865. 
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“Nov., 30, 1863. 

" hee oq of W. P. Bocoeck payment in full of this note which is 
the laj.t installment for the land therein mentioned, the other two 
being, » before paid. 

” “A. G. DUGGER, Adm’x.” 

‘Test: 
“TENRY A. TAYLOE.” 


To the 4th direct interrogatory he says: On or about the 21st 
March, 1868, having been advised by my legal counsel that it would 
show to the satisfaction of the judge of probate of Marengo 
23 county, 1n whose court the proceedings for the sale of the said 
Dugeer land were still pending, and my purchase notes 
executed, &e., had been reported and confirmed, that I had paid all 
the purchase money for said land, and taken in my notes, &e., he 
would make an order, appointing some person to convey the title to 
me. Ll went to Linden, accompanied by said Ilenry A. Tayloe, 
taking my said three notes, receipted as before stated, filed my 
application for a deed, and oa ein proof of payment such evidence 
as Was satisfactory to the said judge, including the said notes and re- 
ceipts on them. Thereupon, the said court granted my application 
and appointed Henry A. Wolfe, esq’r, to execute a conveyance to 
me of the right, title, and inte est of said Henry Dugger , dee’d, in 
and to the said lands. All which will more fully “and at large 
appear by the record and proceedings in said case in Marengo 
probate court. 

On the same day, said Ifenry A. Wolfe executed, acknowledged, 
and delivered to me a deed in conformity with the said order of said 
probate court. That deed is of record in Marengo probate court 
and also in Hale county probate court. It is the deed to which, I 
suppose, the interrogatory refers; and I further suppose, than an 
official copy thereof will answer the desired purpose as well as any 
copy I could make for this deposition. 

To the 5th direct interrogatory, he says: I have stated already 
all that I can remember, in respect to the matters referred to in the 
defendant’s interrogatories, and cannot recall to memory anything 

else of the least importance, either way. 
24 I have tried to refresh my memory, whenever practicable, 
by reference to private papers and entries, and think in what 
[ have stated there is no error. 

It may be added that the excitement of the war, and still more 
the occupancy of my time & thoughts with matters connected with 
the railroad, of which I was acting president, from early in August, 
1565, to late in May, 1864, n ay have caused some remissness.in the 
time of making my entries, &e¢., In some instances. 

To the first cross-interrogatory he says: In my answer to the 4th 
direct interrogatory I have stated that I got a deed for the lands in 
question, made by the order of the probate court of Marengo 
county, and upon my own application. I now further state, that I 
gave no notice of said application either to Mrs. Alice G. Dugger, 
adminis ‘tratrix of ——— Dugger, dec’d, or to any of the heirs of 

said Henry Dugec 
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And the reason why I did not give such notice, was Chet my 
counsel, under whose advice I acted, did not advise me this wach 
notice should be given; my said counsel was Wm. E. Clarkes esq’r 
of Demopolis. , 

To the second cross-interrogatory he says: Tor a full answe,.. to 
this interrogatory, I refer to my answer to the first direct Ud¢op- 
rogatory. And I have now only to add that some years ago, date 
not certainly remembered, but not earlier than 1875, in substantia] 
compliance with my obligation to William H. Tayloe, of 23ray 

Febrnary, 1861, and being requested so to do, I executed a 


25 deed conveying such title as had been acquired by me to 
that portion of the Dugger land which went after the sale 
into possession of said Henry A. Tayloe and so continued unto the 


three children, heirs-at-law, and residuary legatees of said W. I. 
Tayloe, who had before then died in Virginia. This deed was made 
at the instance of R. L. Maupin, then [ think, probate judge of 
Marengo, who seemed to be representing said children of Wm. I. 
Tayloe, dee’d, and was delivered to him; he delivered up to me my 
said obligation of 25rd Febr’y, 1561, to Wm. H. Tayloe, with a written 
endorsement thereon, by said Henry A. Tayloe, giving his consent 
and authority to me to execute said deed to the children of Wm. H. 
Tayloe. And further this deponent saith not. 
WILLIS P. BOCOCK. 


I, John H. Prince, commissioner named in the commission hereto 
attached and acting under and by virtue of said commission, which 
issued from the circuit court held in and for Hale county, in the 
State of Alabama, in a certain suit pending in said court, wherein 
W. W. Dugger et al. are plaintiffs and H. A. Tayloe et al. are defend- 
ants, do hereby certify that I caused Willis P. Bocock, the witness 
named in said commission, who is personally known to me, to come 
before me at his residence, in Hale county, Ala., on the 21st day of 
July, 1879; that said witness was first duly sworn by me to speak 

the truth, the whole truth, and nothing but the truth; that he 

26 testified as it is hereinbefore set down; that the testimony of 

said witness was reduced to writing by himself; that the said 

witness subseribed his name to his own testimony In my presence ; 

that Iam not of counsel of, or kin to either of the parities to said 

cause, noram I interested in the event thereof. In witness of which 
I have hereunto set my hand and seal this 21st day of July, 1879. 

. JOIN H. PRINCE, [sear.] 

Commissioner. 

Here the plaintiffs rested. 

The defendant then introduced the certified transcript of the bond 
of Alice G. Dugger, as administratrix of Henry Dugger, deceased, 
which was objected to as irrelevant by plaintiffs, and objection over- 
ruled by the court, to which ruling plaintiffs by their counsel then 
and there accepted. 
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‘ Estate of Henry Dugger, Deceased. 


i 


The DEATE OF ALABAMA, Marengo County : 
kAnow all men by these presents, That we, Atiee G. Dugger, 8. 
weitkins Vaughn, and Alice G. Vaughn, are held and firmly bound 
yrato James A. Young, esq’r, Judge of probate for the county of 
wiarengo, and to his successors in office in the sum of one hundred 
‘thousand dollars, to the payment of which, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 
Sealed with our seals and dated the 15th day of December, in the 
year one thousand eight hundred and fifty-six. 
27 The condition of the above obligation is such that whereas 
the above-bound Alice G. Dugger has this day been duly ap- 
pointed administratrix de bonis non of the estate of Ilenry Dugger, 
late of Marengo county, deceased. | 
Now if the said Alice G. Dugger shai. and do well and truly per- 
form all the duties which are or may be by law required of her as 
such administrairix, then the above obligation to be void, otherwise 
to remain in full force. 
ALICHK G. DUGGER. [L. s.] 
S. WATKINS VAUGHN, [1 s.] 
A. G. VAUGIIN. [h. 8. ] 


Signed, sealed, and acknowledged before me on the day and year 
above written, by S. W. Vaughn, Sr., R. I. Croswell. 
The State of Alabama, Dallas county: by Alice G. Dugger & A. 
G. Vaughn. 
Approved Dee. loth, 1856, 
J. WHEELER. 
J. A. YOUNG. 


Transcripts of Orders & Decrecs on Sale of Land. 


The defendant then introduced in evidence the certified transcripts 
of the following orders & deerecs, to which, by agreement of counsel 
for plaintiffs and defendants, the plaintiffs, objection as to the ad- 
ministration bond should be taken as separately made to each piece 
of said testimony, overruled by the court and exceptions reserved 
by the plaintiffs, to wit: 

lst Petition to Sell Lands. 
STATE OF ALABAMA, Jlarengo County: 
To the Ifon. the probate court of said eounty : 

The undersigned administrator of Ilenry Dugeer, dec’d, of said 
county, respectfully alleges that her intestate died seized and pos- 

sessed of the following described lands, lying and being sit- 
28 uate in said county, to wit, the north half and = southwest 
quarter of section thirty-one, and the southeast quarter of 
section thirty, all in township cighteen, range four east; she further 
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alleges that the following-named persons (they and they allone) are 
the heirs and distributecs of said decedent, viz: Alice G. Nugger, 
(vendee of original distributee, H. B. Dugger), Alice G. Dugger, 
(adm’x of John W. Dugger, who died in New Orleans during the 
year 1854), Wm. Waverly Dugger, Reuben H. Dugger, Fredeéa.ck 
EK. Dugger, L. White, Alice V., and Hobart C. Dugecr, the last th\ree 
being still minors, of whom said Alice G. Dugger is guardian: sshe 
further alleges that said est. is out of debt and that a fair, beneficiail, 
and equitable division of said Jands among the said heirs «& dis- 
tributees cannot be made without a sale thereof: she therefore asks 
your honor to grant and make an order authorizing and empower- 
ing her to sell said lands for said purpose. All of which is respect- 
fully submitted. : 
A. G. DUGGER, Adi a. 


We concur in the above application. 
REUBEN HH. DUGGER. 
BP. i. DUGGER. 


STATE OF ALABAMA, Marengo County: 

Personally came before me Alice G. Dugger, Reuben IT. Dugger, 
& Frederick E. Dugger, who are known to me, & on oath say the 
allegations in foregoing application are true, and they signed the 
same voluntarily on this September third, 1860. 


2nd Order Setting Ilearing of Petition. 


29 Estate of Henry Dugger, Dee'd. 
Pronate Court, September srd, 1860. 

This day came Alice G. Dugger, administratrix of said estate, by 
attorney, and filed her petition in writing for a decree authorizing 
the sale of the real estate of which said Henry Dugger died seized 
& possessed, which real estate is described in said petition, for the 
pupose of making a division thereof. It is therefore ordered that 
said petition be set for hearing on the 3rd Monday of October next, 
and that citations issue to the heirs-at-law of said Ilenry Dugger, 
named in said petition; and it is further ordered that Robert D. 
Hart, esq’r., be appointed guardian ad litem, for the several minor 
heirs named in said petition, to deny the faets set forth therein and 
to represent them in this cause, unless they appear & make choice 
of a guardian to represent them. 


JAS. A. YOUNG, Judye. 
ord. Order to Sell. 
Estate of Henry Dugger, Deed. 
Propate Court, October, 22nd, 1860. 


This day came on to be heard the petition of Ahee G. Dugger, 
adm’x of said estate, for an order and deeree authorizing her to scll 
the real estate of said deceased, described in said petition for the 
purpose of making a division among the distributces, and it appear- 
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ing that ali the facts set forth in said petition are fully sustained by 

“hie testimony of H. A. Tayloe & J. D. Browder taken and 

00 / filed in this cause, and it further appearing that all the heirs 

/ of said intestate have had legal notice and are now here 
before the court, by R. D. Hart, esq’r., who appears in their behalf. 

It is therefore ordered and decreed that said petiticn be granted, 


and that said real estate be sold at public auction in Demopolis, in 


sydd county, on a credit of one, two, and three years from date, 


Moayable in three annual installments with interest from the date of 
sale, and it is further ordered that said administratrix file her 
report of said sale at the January term of this court next. 

Ath. Report of Sale. 
State oF ALABAMA, Jlarengo County: 
To the honorable the probate court of said county : 

The undersigned, administratrix of the estate of Henry Dugger, 
dee’d, of said county, respectfully reports unto your honor, that in 
pursuance of an order of said court, bearing date of the October 
term, 1860, ordering the administratrix aforesaid to sell the land 
belonging to said estate, In said county, known as the plantation 
of Henry Dugger, deed, (which order is hereto appended) after 
legally advertising the same for sale by publication for three succes- 
sive wecks in the Canebrake Gazette & Linden Jeffersonian, news- 
papers published in said county, and also by posting up many 
advertisements throughout this and adjoining counties, proceeded to 
sell said Jand on the premises, on the 19th day of November, 1860, 

between the hours of twelve o’clock m. «& five o’clock, p.m., 
>| at public outery, on a credit of one, two, & three years—that 

is to*say in three equal inst allments bearing interest from 
date of sale—and that said land was struck off to Willis P. Bocock 
at the sum of (¥28,SO06.40) twenty-eight thousand eight hundred and 
six dollars and forty cents, this being at the rate of forty- five dollars 
& one cent per acre for the tract ‘of six hundred and forty acres. 
Ile beine the highest and best bidder therefor said land was sold as 
a tract of six hundred and forty aeres, more or less, 1t being expressly 
stated that if more the purchaser gained it, & if less he lost it, and 
was deseribed by the numbers, to wit: the southeast quarter of sec- 
tion oO, and the north half & southwest quarter of section thirty- 
one; all in township IS, range 4 cast. Said adm’x, in order to secure 
the purchase money of said lands thus sold, took the three separate 
promissory notes of said W. BP. Bocock, with FS. L on & If. W. 
Reese, of this county, as sureties thereon, including the interest im 
sud separate notes, to wit: the first as follows, on the nineteenth 
day of November, 1861, we or cither of us promise to pay Alice G. 
Dugger, adm’x of IL. Dugger, decd, the sum of $10,570.50) which 
is the amount that will be due on that day as first payment of the 
purchase money for six hundred and forty acres of land sold on the 
9th day of November, 1860, and belonging to the estate of II. 
Duever, decd, under an order of the probate court of Marengo co., 
Ala. dated November 21st, 1860; the second note, same tenor and 
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date is made for $11,158.47! be due Nov. 19th, 1862; te third 
o2 note, same tenor and date, is made for $11,906.6 14 3, nd due 

Nov. 19th, 1865 ; said administratrix having in all things 
pertaining to said sale, pursued & conformed to the statute in week 
ease made and provided, and your said deeretal lesa your 
honor to approve and confirm said sale. All of which is resp ect- 
fully submitted. 


January 12th, 1861. ; 
A. &. DOUGGER, Adi x. 


Srate OF ALABAMA, Jlarcngo County: 

Before me, W. W. Dugger, an acting justice of the peace in and 
for said county, personally came Alice G. Dugeer, whose name Is 
signed to the foregoing report, and on oath acknowledges that she 
voluntarily subscribed the same, and says that said report is a true 
and correct report of the said sale of land of estate of Henry Dugger, 
dee’d, as sold by her as adm’x under the said order of court, Jan- 
uary 12th, 1861. 

W.W. DUGGER, J.P. 
oth. Order of Confirmation of Sale. 
Estate of Henry Dugger, deed. 


This day came the administrix of said estate, by attorney, & 
likewise came W. P. Bocock, by attorney, and upon hearing, it ts 
ordered by the court that the caveat heretofore filed by said Bocock 
be dismissed, and it appearing that the sale of the real estate was 
fairly made after legal advertisement, & that the terms thereof have 
been fully complhed with by the purchasers. 

It is therefore ordered & decreed by the court that said sale 
D0 be confirmed & that said report be recorded. 


JAS. A. YOUNG, Judge. 


To all of which the foregoing objections and exceptions apply : 

The defendant then offered in evidence the certified transcript 
of the record of the final settlement of Alice G. Dugger, as admin- 
istratrix of the estate of — Dueger, and the deeree thereon, to 
which plaintiffS objected, because the same was irrelevant to 
any issue in this cause, na 3nd, because said transcript of record 
shows on its face that said settlement and deerce thereon we re abso- 
lutely void, which objection the court overruled, to which ruling the 
plaintitts, by their counsel, then and there duly excepted. 

The defendant then introduced Henry A. Tayloe, the defendant, 


who testified as follows: 
Testimony of IT. A. Tayloe. 


I perchased the 196 acres sued for in this action, under the 
arrangement spoken of by Gen’l Bocock in his oe tho’ I 
think it was a verbal arrangement and agreement, not a written 
one as he states. I took it at the same price it was bid off to him 
at. After making that arrangement, I attended the sale and bid off 
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the landi, in the name of Gen’] Willis P. Bocock. The Dugger 

estate reserved the land from the 19th November, 1860, the day of 

sale to/get off the crops of that year, and by the Ist of January follow- 

ing, 1/861, Gen’] Bocock and my self cach cot possession of the parts, 

each was to take under our arrangements. Gen’l Bocock and 

84 ' myself got possession at the same time, and in the same 
¢ manner, of the respective portions. 

,T never had possession of his part, nor he of mine. Ile, Bocock, 
ynade his notes with security to the Dugger estate, and after his 
return from Virginia, on the 25rd February, 1861, I made mine 
with W. H. Tayloe, to him at the same rate per acre, ($45.01) pay- 
able at the same time his notes were due. I paid my notes to him 
in Confederate money, except the last, when I went with him to 
Mrs. Dugger, and paid the amount of my last note to him in 8 per 
eent Confederate States bonds, which were then delivered to Mrs. 


Dugger, and also lent him some bonds to pay on his note for his 
land. Witness stated that there had been several suits against him 
: by these parties for this land, all of which he had defer ded, claim- 
; ing that the land was his; that he had been in possession of the 
: lands sued for continuously since he went Into possession, on or 


about January Ist, 1861, cultivating them, holding and claiming 
to hold them all the time, in the right of his wife and children, and 
claiming that he had paid for them. and denying any right in any- 
body else to them, that he had been det ending suits brought by 
plaintiffs to recover the land ever since 1866. 

The first suit against him was begun in 1866, and disposed of by 
the supreme court at the June term, 1871, then a bill in chancery 
in Hale county, in which the lands then belonged, filed on the— 

day of 1873, which had been decided in his favor, & the 
30) decree aflirmed by the supreme court on the—day of 1S7- 

and after that the present suit had been begun. Witness fur- 
ther stated that he held the lands now just as he had sinee he first 
obtained possession ; that after Gen’] Bocock got back from Virginia, 
in 1860, and he had made notes to him, as spoken of by Boe ock, he, 
Bocock, subsequently gave him a_ bond for title and Subsequently 
executed a deed, as he states in lis deposition. 
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Testimony of W. W. Dugger. 


W. W. Dugger, then sworn for the defendant, testified that S. Wat- 
kins Vaughn, one of the sureties on bond of Alice G. Dugger, died 
leaving a large estate, but at the time the bill in chancery was filed 
he was involved in some pecuniary complications, which it was then 
| thought rendered him insolvent, but that his estate was perfectly 
| solvent. 


Transcript of Account on Settlement. 


Defendant then introduced certified transcript of the account and 
decree on final settlement of the guardianships of W. W. Dugger, 
Reuben H. Dugger, Frederick KE. Dugee and Luke W. Dugger, by 
| Alice G. Dugger, guardian, which was objected to plaintiffs as irrele- 
é i vant & meompetent. Objection overruled and plaintiffs excepted. 


Ee 


Fr. 
1861. 
1. April 3. 


HENRY A. TAYLOE. 


Ik. Dugger in account with Alice G. Dugger. 


To am’t p’d R. W. Pearson, ace’t 


due est. T. H. Walker_----~-~- 4 72 
Py siinictiinititecnmeaaeaiaiiennatabiaaaladi 1 1] 
De OG OR oieiitirnmmimnienicnmawnne 30 00 
WO onc cnianianinnenacniies G 82 
oO 1860. 
> Apel 19. Te cael? ..2..6c6ss icosns 10. 00 
Se icity ciiinicnimedsiiiainclarinalnin 2 62 
4d. Nov. 14. To exchange on New York sent 
by J. E. Saunders-....----~- 149 25 
TO 2éirdene eben 40 55 
1861. 
Jan’y 10. To exchange on New York sent 
by J. E. Saunders.-__.._---- 99 75 
2 T, xcntx din nninaied 26, 87 
To board from 1st July to Sept. 
15th, ’60, at $10.00 per mo.--- 25 00 
To int. from Jan. Ist, 1861 .----- G 56 
To board from Ist Feb. to 15th 
Oct., 1861, at $10.00 per mo_- $5 00 
To int. from Jan’y Ist, 1862 -__- 15 50 
‘To board of W. W. Dugger’s horse 
from June 20th to Oct. 20th, at 
$5.00 per month------------ 20 OO 
To int. Jan’y Ist, ’62...-....-~--.- 3 64 
a Dee. 16. To am’t pd 8. N. Steele’s acet., 
1861, by orderon W. P. Bocock =12 48 
WTA. drciinintiessccmmninitiiinncinnnn 2 21 
1860. 
Nov. —. To eash sent you at New York by 
ON ntact ins sites einai 10 00 
PE scnnnciantenemmeraen 2 GO 
1862. 
Jan’y ee IE isk sn entice inition SU 00 
IN sae cinics tic vicncsoaiiitieeiadiaiaaaial 9 O05 
1865. 
April De PPC oun cindibinnncs cine 920 00 
FO OR, occ seine ennnen 41 60 
Feb’y Bs. "Fe CI: siscciniinsciinstini: tence a0 OU 
De Pi insite sitintcaijitinieiininiinpiii 4 75 
1864. 
Jan’y 23. ‘To am’t p’d Obering (shoes)----- 50. 00 
PO TE, 4s citmntinincis semeneoniteiniane 
1862. 
Feb. 6. To am’t pd I. Marx’ aect.------- 12 38 
eee siienialisiniaiiac 2 10 


445, 25 


S150 93 


29 WILLIAM W. DUGGER ET AL. VS. 
April 6. To am’t p’d acct. Duncan & War- 
| Ps sic shennan eetiniieiinatinita iasinnaiae 18 29 
ov NARI ceckencacomeie ER, 2 90) 
1] S68. 
Jan’v 22. To am’t eash, $110; to int., $10.71 120 71 
: 8$1 78 
1862. 
Feb. —. To board for 5 months ending 
OE WR TR nicinsitcnnistnmnnnny 125 00° 
1865. 
19. Feb. 8. To Cornish’s acct._...-.-- ..---.. 170 30 
Oy sii raiment 15 86 
od 20. Jan. 30. Toam’t — Robertson Bros. 
> acct. & note......-~-- 11 10 
a 1 04 
2 186-4. 
a 21. Oct. 17. To am/’t p’d Obering acct.------- 20 00 
PY (one ami enim 2 30 
22. Feb. 25. To ain’t tax (61, State & county)- 2 00 
‘2 IE, esinisiincrcctsenianncniemaitiies nine D0 
Ss 1863. 
i” 23. Feb. 26. To am’t tax (62, State & county). 12 11 
“4 POE, see acts teniiniininwen sai ences iit 1 00 
, ool 14 
1862. 
24. Keb. 27. To am’t p’d Obering ~---------- 18 40 
Es caine scicsimncnenntn 2 Vd 
25. Aug. 5. To am’t p’d Stubs acct. -------- ° dD OU 
OT, citinibliainnnnunimae 70 
1860. 
d, April 9. To am’t p’d Judge Young, court 
onet, 908. OS We. 8 nine 20 65 
OT witanititaiicincenamnnin G dd 
1858. 
26. June 25. To am’t, court costs, pd Judge 
SO ea, 12 SO 
PG, chionaciontinannininniiaieme 9 8d 
1864. 
27. Ap’l —. To am’t p’d per entries on acct. 
Ee ER 1,887 00 
Pe pithicmncummnicintin oO 00 
| 1,965 00 
To am’t due by decree of probate 
I ccniceetininacminenananniionn 408 69 
EE ice scrncgecessicnicaie eisnibicabtl 130 56 
029 25 
‘To am’t court costs for this settle- 
i isd cieeaanieniin 25 00 
To printer’s fee, $----.- silinicsiaaliahia 2 00 
25 00 


HENRY A. TAYLOE. 93 


Com’s on $4,356.85 & $496.02 -— -.. wane ° §' es 
BIE) Di cnn smnnmintniimanne — 25 00 


$4,592 65 


Balance in favor of I. Ik. Dugger, 
CAP G GOW Biko ccinwcscccimnnne __-__ 1,014 67 


I admit the above acct. to be correct as stated. 
I. Ik. DUGGER, 
Per W. W. DUGGER, Ait’y. 


CREDITED. 


sy hire of servant, yr. 61 ------ 50 00 
By ITE, sischicasisnteiilent chi Deianiiatathl aera 9 11 
O98 by hire of servant, yr. 62 ------ 000 OO 
AO9 II 
Be OOD. ccc winnimmaiaiinimnianniannaiedin oo 80 
By hire of servant, yr. 65 ------ D0 O00 
SF TE, cnicnmmnniniacmnimennniin 1 11 
By am’t per decree of court on set- 
ey re ea 5,021 30 


5,108 21 


y] 


5,517 32 
ALICE G. DUGGER. 


STATE OF ALABAMA, Marengo County : 
Personally came Alice G. Dugger, adm’x, and on oath says the 


above acct. Is correct as stated. 
HENRY A. TAYLOE, J. P. 


L. W. Dugger in acct. with Alice G. Dugger, guardian. 


1861. 
1. March 6. To am’t acct. p’d S. N. Stecle -_.- 7 67 
TE ecnmcedeenmdndnnmnis 1 75 
2. Feb. 6. To am’t p’d you for college ex- 
secant nin unite wink iim 250 00 
TE, acim eke Nnednnsainn 58 46 
1860. 
3a. Nov. 8. To am’t p’d you for college ex- 
SOND . incce:niitniniitaienini-initsutnccimadialaien 250 OO 
We BB eccnceennc annie: teianianiisaenlneneai 68 5. 
4. Dec. 23. To am’t p’d you for college ex- 
UII i et titi tania 2 00 
Te BL, scaniecitrmamnninintent 1 32 
o. Aug. 20. To am’t p’d you for pocket money 5 00 
TG. itn memmimnnmaiamnene 1 45 
6. Sept. 7. To am’t paid you_------------- 22 50 


(, oe ae na ee 6 30 


: : pet 


nate eet te ae: Hie ea 


IS. Jan’y 30. 


19. 


20. Aug. 5. 


PDP 


%. 


. Oct. 


. Dee. 


1861. 


Jan’y 


Mech 30. 


April 


1862. 


Jan’y 5. 


1862. 


.) 


fon. 9. 


1863. 


Ieb’y 1. 
Mar. 1S. 


May 1°). 


ISO. 


Jan’y 19. 


1863. 


July 25. 


Feb’y 26. 


1865. 


Ircb’y S. 


1862. 


aa | 


WILLIAM W. 


DUGGER 


14. To am’t p’d you [for] college ex- 


ET AL. VS. 


PONIES. nisinis aoa an ome eam 25 OD 
jk an a ee (HYG 
To am’t p’d you [for] college ex- 

eT 30 OO 
pe a ee ae ee ae 6 50 
To am't pd J. F. Knight (dentist) S 66 
5 RMA MCU UNE ORO, nee ener Oe 1 82 
To am’t pd aect. T. Hl. Walker —- jy 00 
S| aan ae ee een 1 20 
To board from 15th July to Ist 

Oct., 1S60,at $10.00 permonth- — 250 O00 
To int. from Jan. Ist, 1S61 .._-_- 6 OO 
To am t pa S. N. Steele by order 

On W. P. BOOOEK oc ccimsuwiian S 89 
pa a ee Ee en Te ee 1 40 
To cash sent you to Va. ...--..- dX OO 
PN attain init teenies ladies 95 
To cash sent Dr. Vaughn to pay 

money borrowed from him for 

TS ECD ee eon D0 OO 
Le ETO So 9 OS 
ES ee a eae a 300 OO 
ere eee eT ot OO 
EEA SO ee Oa MN POS 250 OO 
Ee ee ae ee ee 23 88 
a ee I D900 OO 
, | Ee en Re ar 4? d0 
; ane ee eee ae ETRE ee er 400 OO 
RE Re oe Tene 28 43 
To cash pd RR. TL. D., for horse 

OLE 790 OO 
i 15 35 
eee ee nee 100 00 
Re Tae Se TR 5 To 
To am’t p’d [. Marx’ acct...-~--- 2 40 
ae ee aE OO 
To am’t p’'d Robertson Bros.’ acct... 15 08 
ee a ee ee * 1 438 
‘To Cornish-’ acct..-_------------ 59 OG 
5 SIRES PRR ne nee ope tere: Seen rare 5 5D 
lo am’t p’d Steele’s acct.---.---- 15 35 


bad 


$1,711 $7 


] 


1,452 93 


HENRY A. TAYLOE. 


25 
BP BA, .ccoeenenentniniineinn ws “ 200} 
. Oct. 17. To am’t — Obering’s acct.------- 20 00 
2 OUR. seni ink teins 2 30 
1868. 
2. Feb. 26. To am’t p’dtax’61,State & county— 11 56 
¢ AEE VIO chy Saree nn 1 05 
23. Feb. 27. To am’t p’d Obering~’ acet. 41 02 
Te GR eee nit ntact 6 56 
Jan. 30. Toam’t p’d Robertson Bros’. acct... 12 76 
Te TL cee ninecwen . 2 10 
1860. 
.Apl 9. To am’t p’d Judge Young’s court 
cost for y’rs “59-"60__---.---- 20 65 
TP Ry cecindiertnieniaewnnnn 6 40 
1S5S. 
June 25. To am’teourt cost p’d Judge Young 
a. ee 11 00 
We Os Ancinideiamaninn a 5 06 
1864. 


. April —. To am’t advanced or p’d as per en- 
tries on acct., back, y’rs 1862 & 


ch ADEN 1,607 00 
To eash, rent, by Lewis, Dee. 51st, 
Ml nicicieniiinieiain a! seemed 150 00 
1863. , 

. Nov. 2. To cash advanced._-----.------ 52 00 

TO SE. icatidicdectnimaiicttie Statimanitddiupeidiels 1 10 
1,907 91 
Am’t p’d out carried down___--------- $5,549 45 


I admit the above aect. to be correct as stated. 
L. W. DUGGER, 
Per. W. W. DUGGER, Alt’y. 


Amounts paid out brought down_-.---.-- $5,549 45 


. due guardian on sett. of 
1860, as per deeree of court ---- T4195] 
Int. on do. to April 11, 64 --~--- 45 12 
CG CU cise sib tects acacia ei 205 OO 
gg ke ee 2 OO 
Com’s on $972.18 & $5,849.43.--- 170 40 
DE Gs. nese cic osiininiiaaaiibieiniionn 25 OO 
$65,256 26 
Cr. 
By hire of slaves, 1861_--.------ 089 00 
6 66 c¢ é 186? ee eee aa On? OO 
ii 


‘“ int. on do. to April 11,’64.--. 101 15 
Amt of deeree on final settlement 


4-107 


WILLIAM W. DUGGER 


of est. of HT. Dugger, rendered 
SY sai slcsacecacccaicsianeamer aman 

SOA. 
Jpril dd. Bal. in favor of guardian .~---- -- 


4 


ET AL. VS. 


5,021 30 


261 78 


$6,256 26 


ALICE G. DUGGET. 


Gg TATE OF ALABAMA, Jlarcngo Co. : 


s 


Personally came Alice G. Dugger, and on oath says the above ac- 


eount is correet as stated. 


HENRY A. TAYLOE. 


W. W. Dugger in aect. With Alice G. Dugger. 


1SG0. 


June $8. To amt pd by draft on J. i. Saun- 
dere for NOS... .<.00ceenne 

hike eben a ‘siiaechiiiiaiane 

Sept. 15. To am’t pd by J. FE. Saunders on 
COUIGIIEE siiiwsinnnninumnanne 

a liaise ciniiealshiiiaiin 

To board from April 15th, 1860, 

to June 20th, 61, at $10.00 per 

III anh isisibinn sabi sisal a 

To int. from Jan’y Ist, 1S62----- 

To board of horse from March 20th, 

‘60, to June 20th, 61, at $5.00 

I I iis ti iin ince 

To int. from Jan’y Ist, 1862---- - 

To board of horse from Oct. 20th, 
Gi, to gan. 36t, G2. cnn nan 

I seiielelei ia shiciiisisiniaicnicintaneeialciasiith 

ISG]. 


Dec. 16. To am’tpdS. N.Steele’s aect., 1861, 
by order on W. P. Bocock--~- 


Ce ee a eR TT NT 

1TS60. 
ee ee ae 
a 


S62. 


160 00 
49 16 


50. OO 


14 25 


5S. Feb'y 2. To am’t p’d int. to date on bond to 
Mrs. A. G. Vaughan for $1,000_ 


TN: sini cihasersesiisieschatetiiineabshucetcaiialiualaalitad 

Ls64. 
S. Jan. 21. To am’t p’d prior & int. of 
42 IE scscsseeaisi: -ansetiiioesiiatiil 
To int. p’d note in full. ----.---- 

1S62. 
oo. reb’y 26. To am’t p’d acct. of IT. Marx _- - 
PI ics ceabiisl ci aiaciigailianmenntaliiinis ‘ 


1S638. 


440 90 


S145 5+ 


\ C 
HENRY A. TAYLOE. . 2d 


1) 


Sept. 6. To am’t p’d for cloth for shirting, ‘ 
10 y’ds, at $2.10 per yard____- 21 OO 
Fee entsctunmcacinnininiatindininiains 1 00 a 
1863. 1,319 ol 
10. Jan. 80. To Robertson Bros.’ acct --_-___- OF 27 
Bs ciiiiinsiinenienstiiiainesiieniciiiabinebinicntlinasienin 3 60 
11. Feb. 8. To Cornish’s acct. ...-..---____- 154 49 
SU siiesatiteaditae aiccsicainaiie aii icnricesin 14 51] 
P 1862. 
12. Aug. 5. To am’t p’d Stecle’s acet..--- ~~ - 13 12 
| TY eccxinteinsintnitamiiiciiens i aicen tis 75 
1868. 
13. Feb. 26. To am'ttax (62,Stateand county)_ 7 90 
We BE, cosmctsnitniibiiatinainiionn 70 
1862. 253 3: 
Feb. 25. To ain’t tax (61, State & county)_ 94 
TP POE units aii abides a 15 
15. Feb. 27. Toam’t p’d Obering..-__.------ 19 16 
0 ccc einai 3 20 
16. — 1. To am’t p’'d Robertson Bros.’ acct... 46 78 
ee 8 14 
17. April 7. To am’t p’d Kidd & Co._--- ----- 17 50 
TS citi nnnaicnencnnenibidaahinaimian 2 50 
1864. 98 67 
April—. To am’t p’d or advanced as per en- 
tries on acct. book for years 
I  iiidkecciinisniiiaies anita 490 OO 
19. Feb. 22. To am’t advanced at Mobile _--- 1,200 OO 
TO ie aiid ui eben te sieeiciiessainiiatbiiacaiiiniantins 235 Ob 
To board of horse for 28 months, 
Ist Jan’y, ’62, to Ist March, 
I acckdeiainisdnbamaidiat iia iar 140 00 
M’ch 11. To cash received at Mobile.----- 5 OO” 
‘To am’t due adm’x by decree of 
probate court $245.26; int. on 
$245.26, $78.40 ------ ------ ~ 325 66 
2.181 72 
$4,428 78 
= Balance in favor of W. W. Dugger card | : 
" Rs ec ietsale tities eatin --- S1,915 77 
$6,544 55 
43 T admit the above acct. to be correct as stated. 


W. W. DUGGER. 


Cr. 
1863. 
Sept. 3. Received payment Dr. Ligon’s note 32 
ON, ctess gaat enceninmnx , 1d 12 
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WILLIAM W. DUGGER ET AL. VS. 


Jamy 1. ‘To bay horse cold ne 2? OO 
ick cic neater a IS OD 
June 1. ‘Vo note pd by Korneg: ay for mule. 100° OO 
| (EE re are ere a ee ee P 6 90 

Jan’y 19. To Pearson’s note (Gabe & Shack, 
Ree repo oe oe ~— 190 06 
, Eg aS ee ee epee eT LS 57 
. To W. Dubose’s note & int...2---- = 290 OO 
I ii i oa en dveenpietmetinite 2 ae 

1S64 

Jan’y 1. To lire of servant Jincey, y’r “65-100 00 
Cio. seuss hincnicos tosdadpailoacantssleamaaian 2 24 


*«) ¢) 6) jar 
S1, ao 25) 


Am’tas per deeree of probate court on final 
sett. of est. of Henry Dugger, rendered 
PRON ise: siisicssncsecsa oon denne demulaneneaeinmealtall $5,021 30 


Balance in favor of W. W. Dugger brought 
Se a | Fl 
Deduet costs for st: ting acet. recording __- 9 OO 


1.906 7 
ALICE G. DUGGER. 


~] 


STaTE OF ALABAMA, Marengo Co.: 


Personally came Alice G. Dugger, and on oath saith the above 
acct. Is correct as stated. 


HENRY A. TAYLOE, J. P. 


R. H. Dueeger in aeet. with Alice G. Dugger. 
hal eg ae 


1S6] 
ee, a Fs a ee er 6 OO 
Se Oe ee ae ae aan 1 4] 
4-4 2. Jan’y 1d. Toam’t ped A. J. C ie rawford, 
taxes, TSG... own nnn 2 67 
ee ee ea an ee eee DS 


To board from April loth, 1860, 
to Jan. Ist, 1862, at 810.00 per 


month —__- ELTA, Se ON On 205 OO 
je en ne a eS ene a 34 30 


S253 Ol 
To board of horse from March 20th, 

1S60, to Jan. Ist, “62, at $5.00 

Ne IN sctlccecininse eictpsnivtrie- an: asm 106 67 
SSE Oe Tee ania 


To am’tipd S. N. Steele, your acet. 
LSGO, by order on W. PP. Bo- 
ES Sse ena Te oer Ou 


To ae a Ree ee 1) 


te =] 


we 10. 


2) 
ze. 
( 
00 
77 I? 
13 
IVE 14. 
J 


3 Ol 


1862. 


_ dan. 9. 


LS6O. 
Nov. 21. 


1865. 


. Aug. 15. 


April 20. 


June 16. 
1862. 
eb. 


Nov. 4. 


Keb. 27. 


1863. 


Nov. | 3 


LS6O. 


April 9. 


1S5S. 
June 25. 


1SG6-. 
eb, 2-4. 


26. 


HENRY A. TAYLOR. 


To am’t pd S. N. Steele’ your acct. 
1861, by order on W. VP. Bo- 
i ici crevasse eee od 
BP FN SA nett mii hnciiwn enn ( 
To am’t advanced you on acet. of 


HOO 
108 


your dis. share of est. ----_-- 


I 


OO 
OO 


TOG Be ok cman Pa eee 35 
NN i (j 
ma SO 
Co a a ee A 
I ii ise ssn ei ance ota ~ 1,060 
Ta hs ds ce unnenlariamstsindlocah- &»? 
I RT IRR ee _. 100 
, |  ESESRaen ee e  ereeerees (5 


To am’t p’d J. Marx’ acct...----- 16 
NN iia adit a ies ads axe suchen hi ? 
To am’t pd J. Marx’ note, 81545; 

it, 91.00.2606. a at acal 14 
| a I 
70am t pe Oberng.i0«........ W 
I sirniidcuthies Acme otiiibiaticiiianbis 
To am’t pd for taxes (over) ..---- 2) 
; 7 SRR ere oe meee 
To amt pd Judge Young, court 

costs. yr. ERB eteea ot eer > 
Sis sicctainitaibiaiicesiei Satin alia a atachsie eitdintince 2 
To am’t pd Judge Young, settl., 

VORP FS vcccmcianmnniwn wane I 
pe ee ees aCe or tnye came o 
a ea 
a ee ae ee ee ree er —_ | 
To board for 36 months of horse_ 

éé $6 (} éé : 210 


Lo board of self, 1? months, toApril 
ist, 1864, at $20.00.-..- inci 


my) 
70) 


()() 
(0) 


(}() 


R5 


OU 


()t) 


996 45 
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To am’t due by decree of probate 


I saiaecebiinandiciecsen tanidaiea enact iaictecintin 1,274 19 
$1,974 O04 
: $4586 50 
I i i isn icity abled aie abi 9 OO 


$4595 50 
Bai. due &..3. Dagger ...... 6.2. 45s 425 SO 


$5,021 30 


I admit the above acct. to be correct as stated. 


R. H. DUGGER. 


CREDITED. 


es 4 
—_ 


& “ji 
att 


By am ‘tof decree of court on final settlement 
of H. Dugger’s est. this day ~---------- $5,021 50 


t, mn “4 


BO. 
Ao 


LSG4. 
April 11. Am/’tdue from Mrs. Dugger, adm’x, 
to. H. Dugger, brought down- 425 50 


ALICE G. DUGGKR. 


" Je 
rae a ee 
ihe ey cay 
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P. Sas Miia, rae. 
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Sravre OF ALABAMA, Jlarengo Co.: 
Personally came Alice G. Dugger, & on oath says the above acct. 
is correct as stated. 


HENRY A. TAYLOE, J. P. 
46 Final Settlement of Guardianship. 
Probate Court. April Term, 1564. 


state of Waverty W. Duccrer, Reuben HH. Duccarr, FREDERICK 
Kk. DuGGer, LUKE W. DuGceEr. 


This day came Mrs. Alice G. Dugger, late guardian of said 
Waverly W. Dugeer, Reuben H. Dugger, Frederick I. Dugger, & 
Luke W. Dugger, by her attorney, and also came said Waverly W. 
Dueeer: and. it appearing that said Waverly W. Dugger Reuben 
H., frederick E., and Luke W. Dugger have seve rally atte ained the 
ave of Lwenty-one years, the final settlement of the accounts of said 
Alice G. Dugger, as guardian aforesaid, comes on this day to be 
heard : Mer it further appearing that notice of said settlements has 
been given by publication for three successive weeks in the Linden 
Jeffersonian newspaper, the said accounts and vouchers are now 
here audited and stated, from which it appears that, after charging 
said guardian with all wherewith she is justly chargeable and allow- 
ing her all proper credits, there remains a balance of nineteen hun- 
dred & six j,i) dollars in favor of said Waverly W. Dugger: that 
there remains a balance of four hundred and twenty-five 80. dollars 
in favor of said Reuben TT. Dugger: that there remains a balance 
of one thousand & fourteen ;')) dollars in favor of said Frederick 
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F. Dugger ; and that [there] remains a balance of two hunared and 
seventy-one 748, dollars against said Luke W. Dugger in favor O 
said Alice G. Dugger as guardian aforesaid. 
It is therefore adjudged, ordered, and decreed by the ycourt 

AT that said accounts, as stated as aforesaid, be passed ane al- 

lowed, and recorded as a final settle ‘ment of said Al’ee mer 
Dugger's guard anship: of said Waverly W. Dugger, Reuben r me 
Dugger . Frederick Kk. Dugger, Luke W. Dugger: and it is further 
orderc 1d and decreed that said Alice G. Dugger pay to rr Waverly 
W. Dugger said balance of nineteen hundred & six ;')4 dollars ; 
that she also pay to said Reuben H. Dugger said balance of four 
hundred & twenty-five 38° dollars, and th: it she pay to said Ired- 
erick EK. Dugger said balance of one thousand & fourteen ;°,‘) dol- 
lars, for which sums executions may Issue; and it is further ordered 
& deereed that said Alice G. be discharged from further account- 
ing as guardian of said Luke W. Dugger. 

JAS. A. YOUNG, Judge, AC. 


Judge’s Certificate. 


THE STATE OF ALABAMA, Marengo County : 


I, Jas. W. Tayloe, judge of probate in and for said county, hereby 
certify that the foregoing accounts and deerees thereon are truly 
and correctly copied from the original accounts on file in said pro- 
bate court, and from the deeree on record and on file in said court. 

Given under my hand, at office in Linden, this the 2nd day of 
April, 1879. 

JAS. W. TAYLOE, 
Judge of Probate, Marengo County. 


ITere the defendant closed. 


The foregoing was in substance all the evidence in this 

48 ‘ause. And thereupon, after argument of counsel, the court 

charged the jury, at the request of the defendant in writing, 

as follows: “If the jury believe the evidence they must find for the 

defendant” by writing “Given—Jolin Moore, Judge,” across the face 

thereof; to the giving of which pl’ffs then and there, by their 

counsel, duly excepted. 

The plaintiffs, by their counsel, then asked the court in writing 

to charge the jury as follows: 


Charges to Jury as Given and Ieferred. 


Charge No. 1. “If the jury believe from the evidence that at the 
sale of “the lands of the estate of Henry Dugger, deceased, which 
were bid off by or for Willis P. Bocock, the defendant was, by agree- 


ment with said Bocock, jointly interested with him in the purchase 


of said lands to the extent of the land the possession of which he 
subsequently received at the same time that Bocock entered into 
possession of the other portion of said lands, participating in said 
purchase and continuing the possession so received, paying either 
to Bocock or Mrs. Dugger that proportion of the purchase-money 
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Which chat part of the lands in his possession bore to the entire 
tract, then said Tayloe is an original purchaser from said estate of 
the portion of said lands of which he received possession, and which 
IS sue-d for in this action, and as to the payment of the entire pur- 
Chasse-money for such lands stands in the same position to the heirs 
Of said Henry Dugger as Bocock did as to the lands of which he 

received possession, &, if the entire purchase-money for said 
49) lands has not been paid, is a mere tenant at will, and his pos- 

session is not adverse to the title of said heirs, and the statute 
of ten years does not bar the plaintiffs’ recovery in this case, & 
your verdict must be for the plaintiffs;’? which charge the court 
refused to give by writing “ Refused—John Moore, judge,” across the 
face thereof; to which refusal the plaintiffs then and there duly ex- 
cepted. 

Charge No. 2. The plaimtilfs then asked the court in writing to 
charge the jury— 

“That bonds of the Government of the late Confederate States do 
not constitute 2 good and lawful payment of the purchase-money of 
lands belonging to the heirs of a decedent sold prior to the late war 
for division among said heirs; and if you find from the evidence that 
Tayloe was an original and joint purchaser with Bocock of said lands 
from said estate, and that the last note for said purchase-money was 
paid entirely and only in bonds of said Confederate States, then the 
entire purchase-money for said lands has not been paid, the said 
Tayloe cannot avail himself of the plea of adverse possession, and 
your verdict must be for the plaintiffs; which charge the court re- 
fused to give by writing “ Refused—John Moore, judge,” across the 
face thercof; to which refusal the plaintiffs then and there, by their 
counsel, duly excepted. 

The plaintiffs then asked the court in writing to charge the 
jury— 

Charge No. 5. “That if the contract of the sale of this land in con- 

troversy antedated the war, and was under a judicial sale, then 
a the payment during the war of the purchase-money, or a 

material portion thereof, to the administratrix, Alice G. Dug- 
eer, In Confederate bonds, in 1863 or ISG64, was not a compliance with 
the terms of the contract, and impaired the obligation of the contract 
of sale, and is obnoxious to the Constitution of the United States, as 
eontained in section 10, artiele 1 thereof; whieh charee the court re- 
fused to give by writing “ Refused—John Moore, judge,” across the 
face therc@f; to which refusal the pl tts, by their counsel, then and 
there duly excepted. 

The pitts then asked the court in writing to charge the jurv— 

Charge No. tf. “That if Mrs. Dagger, as administratrix of Henry 
Dugger's estate, received under the circumstances proved in this case 

, the purcha:e-money for the lands in controversy in Confederate treas- 
ury notes and Confederate bonds, and the lands were sold before the 
war, ata Judicial sale, for division «mong the heirs of said estate, then 
the entire purchase-money has not been paid, and to uphold or judi- 
clally enforce such payment would impair the obligation of the con- 
tract and be violative of the Constitution of the United States; which 
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charge the court refused to give by writing “Refused—John Moore, 
judge,” across the face thereof; to which refusal the plaintiffs then 
and there, by their counsel, duly excepted. 

The plaintiffs then asked the court in writing to. charge the 
jury— 

Charge 5. “That if the lands in : controversy were sold for di. ision 

among the heirs at a Judicial sale, in November, 1860, on a 
ol credit of one, two, and three years, and paid for partly in Con- 

federate 8 per cent. bonds in 18638, to the administratrix by 
Tavloe, or by Tayloe and Bocock, both being cognizant of the terms 
of sale, then the entire purchase-money has not been adequately and 
legally paid, and such payment leaves the defendant in possession 
asa tenant at will, and to deny the right of possession sued for in 
this action would be a denial of justice and obnoxious to the Consti- 
tution of the United States;” which charge the court refused to give 
by writing “ Refused—John Moore, judge,” across the faee thereof ; 
io which refusal the plaintiffs then and there, by their counsel, duly 
excepted. 

The plaintiffs then asked the court in writing to charge the jury 
that— 

Charge No. 6. “If the jury believe the evidence they must find for 
the plaintiffs;”? which charge the court refused to give by writing 
“ Kefused—John Moore, judge,” across the face thereof; to which re- 
fusal the plaintiffs, by their counsel, then and there duly excepted. 


And now comes the plaintiffs, by Thos. R. Roulhac, their attorney, 
and tender this their bill of exceptions, and pray that the same may 
be alloweds which is accordingly done, and signed and sealed by the 
presiding judge of said court, in term time, in open court on this the 
17th day of October, A. D. 1581. 

JOIN MOORE, [seat] 
Judge Ath Cireuit, Presiding. 


2, Notice of Appeal. 
Tire Spare or ALABAMA, County of ITale: 


To any sheriff of the State of Alabama, Greeting : 


You are hereby commanded to notify ITenry A. Tayloe ef al., or 
Messrs. Webb & Lutwiler, or either of them, that W. W. Dugger et 
al. has applied and obtained an appeal from the cireuit court of the 
county aforesaid to the December (1851) term of the supreme court 
of the State of Alabama, in a cause wherein the said Ifenry A. Tayloe 
recovered a judgment for costs of suit against the said W. W. Dug- 
ger ct al., on the 14th day of October, 1SS1, and cite the said Henry 
A. Tay loc ct al., or their att’ ys of record aforesaid, to be and appear 
at the Dece mbes term of said supreme court, at : thee pli ice of hol ling 
the same, on Tuesday the 3rd day of January, 15582. 
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Herein fail not, and make due return of this citation to the De- 
cember Inst. term of the supreme court of the State of Alabama. 
Witness my hand this the 7th day of December, A. D. 1881. 
V. BOARDMAN, Clerk. 


She rifj s Return. 


—  Exeeuted by handing copy to J. Ek. Webb, plffs’ att’y, December 
7th, 1SS1. 


J. W. LOCIIE, Sheriff. 
By DOUGLAS, D. 8. 


Returned in office tuis 7th day of Dee., 1881. 
V. BOARDMAN, Clerk. 


( Te rk’s CC rtificate. 
STATE OF ALABAMA, Llale County : 


I, Volney Boardman, elerk of the cireuit court in and for 
the county of Hale & State of Alabama, do hereby certify that 
the foregoing pages from one to (6-4) sixty-four inclusive contain 
a fulland complete transeript of the original papers and record of pro- 
ceedings had in a certain cause in said circuit court, wherein W. W. 
Dugger ef a/. being plaintiffs and Henry A. Tayloe ef al., defendants, 
a judgment was rendered in said suit on the 15th day of October, 
ISS1, in favor of said defendant- for the sum of — dollars and costs 
of suit. T further certify that on the 21st day of October, 1SS1, said 
plaintiffs, by their attorney, filed a bond for and obtained an appeal 
from said judgement to the supreme court of the State of Alabama, 
and that W. W. Dugger, H.C. Dugger, & A.G. Dugger are sureties 
on said appeal bond for damages and costs of appeal. 

[ do further certify that a notice of appeal & citation was issued to 
Messrs. Webb & Lutwiler, def’d'ts’ att’ys of record, to be and appear 
at the December term of said supreme court on the second Tuesday 
in January, 1882, it being the 9th day of January, 1852, a copy of 
which is heretoappended, with the return endorsed thereon,and made 
part of this record. 

Given under my hand & seal of office, at office, this 14th day of 
December, A. D. 1SS1. 


— 
ww 


[SEAL. | V. BOARDMAN, Clerk. 
of And now come the appellants, by Thomas R. Roulhae, their 


attorney, and say that there is manifest error in the record, 
in this— 


Ist. [- overruling plaintitls’ objection to the admission of the ad- 
ministration bond of Mrs. Dugger on behalf of the defendants, found 
on page 54 of the record. 

2nd. In overruling plaintiffs’ objection to the admission on behalf 
of defendants of the petition to sell lands of the estate of Henry Dug- 
ger, of the order to sell, report of sale, and order of confirmation of 
sale, found on pages 56-42 of the record. 
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3rd. In overruling plaintiffs’ objection to the admission on behalf 
of defendants of the account and decree on final settlement of the 
guardianship of plaintiffs, on page 46. 
* 4dth. In giving the charge asked in writing by the defendants. 
Sth. In refusing the charges asked in writing, by the plaintiffs. 
THOS. Ro. ROULIAG, 
Att'y for Appellants. 


6th. The court erred in overruling the objection of the plaintiffs 
to the introduction in evidence of the final settlement of the adniun- 
istratrix of Jlenry Dugger and decree thereon, on page 45 of the 
record. 
THOS. KR. ROULILAC, 
Atty for Appcllants. 


Oth division, 486. Filed Jan. 11th, 1Ss2. 
SANFORD, Clerk. 


DO Supreme Court. 
WepNeESDAY, Jan. T1th, 1582. 
The court met pursuant to adjournment. 
Present: All the justices. 
Tlale Circuit Court, 6th Division. 
W. W. Duccrn et al.) 


Us, > 1S6. 
Hlenry A. TAYLor. j 


Come the parties, by attorneys, and submit this cause in connece- 
tion with case numbered 485 for decision. 


Supreme Court. 


Kripay, July 25th, 1582. 


The court met pursaant to adjournment. 
Present: All the justices. 


Hale Circuit Court, 6th Division. 


W. W. DuaaGer e al. 


US. ~ 486. 
Hinry A. TAYLOE. j 


Come the parties, by attorneys, and the record and matters therein 
assigned for errors being argucd and submitted and duly examined 
and understood by the court, It is considered that in the record and 
proceedings of said circuit court there is no crror; it Is therefore 
considered that the judgment of said court be in all things ailirmed; 
it is also considered that the appellants and [1]. ©. Dugger and A. G, 
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Dugger, surcties on the appeal bond, pay the costs of appeal in this 
court and in the circuit court. 


Per curiam: 
Affirmed on authority of Tayloe vs. Dugger. M.S. 5. 
5G UN irep STATES OF AMERICA, Ss: 


The President of the United States to the honorable the judge of 
the supreme court of the State of Alabama, Greeting’: 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said supreme court of the 
State of Alabama before you, or some of you, being the highest 
court of law or equity of the said State in which a decision could 
be had in the said suit between William W. Dugger, Alice G. Dug- 
ger, and Reuben I. Dugger, plaintiffs in error, and ITenry A. Tayloe, 
defendant in error, wherein was drawn in question the validity of a 
treaty or statute of or an authority exercised under, the United 
States, and the decision was against their validity ; or wherein was 
drawn in question the validity of a statute of, or an authority ex- 
ereised under, said State, on the ground of their being repugnant to 
the Constitution, treaties, or laws of the United States, and the de- 
cision was in favor of such their validity ; or wherein was drawn in 
question the construction of a clause of the Constitution, or of a 
treaty or statute of, or commission held under, the United States, 
and the decision was against the title, privilege, or exemption 
specially set up or claimed under such clause of the said Constitu- 
tion, treaty, statute, or commission, a manifest crror hath happened 
to the great damage of the said William W. Dugger, Alice G. Due- 

ger, and Reuben fl. Dagger, as by their complaint appears, 
7 we, being willing that error, if any hath been, should be duly 

corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if Judgment be therein 
given, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
sume, to the Supreme Court of the United States, together with 
this writ, so that you have the same at Washington on the second 
Monday of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done therein to 
correct that error what of right and according to the Jaws and 
custom of the United States should be done. 

Witness the Ifonorable Morrison Rt. Waite, Chief Justice of the 
said Supreme Court, the 50th day of June, in the year of our Lord 
one thousand cight hundred and cighty-three. 

[SEAL | J. W. DIMMICK, 
Clerk of the Circuit Court of the United States 
for the Middle District of Alabama. 


Allowed bvw— 
hk. ©. BRICK ELE, 
Chicf Justice Supreme Court of Alabama. 


Ga 
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Kiled July 5rd, 1885. | | 
SANFORD, Clerk. 


D8 Know all men by these presents that we, W. W. Dugger, A. 
G. Dugger, and R. H. Dugger, as principals, and Hobart ©. 
Dugger, I. L. Foscoe, and Myron T. Sprague, as sureties, are held 
and firmly bound unto Henry A. Tayloe in the full and just sum ef 
two hundred and fifty dollars, to be paid to the said Henry A. Tayloe, 
his certain attorney, executors, administrators, or assigns; to which 
payment, well and truly to be made, we bind ourselves, our heirs, 
executors, and adiministrators, jointly and severally, by these pres- 
ents. 
Scaled with our seals and dated this second day of July, in the 
vear of our Lord one thousand eight hundred and cighty-three. 
Whereas lately at a term of the supreme court of the State of 
Alabama in a suit depending in said court between William W. 
Dugger, L. W. Dugger, Alice G. Dugger, and Reuben H. Dugger, 
plaintiffs, and Henry A. Tayloe, defendant, Judgment was rendered 
against the said Wilham W. Dugger, Alice G. Dugger, and Reuben 
IH. Dugeer, and L. W. Dugger, and the said William W. Dugger, 
Alice G. Dugeer, and Reuben Hf. Dugger, and Luke W. Dugger 
having obtained a writ of error and filed a copy thereof in the 
elerk’s office of the said court to reverse the judgment in the afore- 
said suit, and a citation directed to the said Henry A. Tayloe, or to 
James I. Webb and James T. Jones, his attorneys of record, citing 
and admonishing him to be and appear at a Supreme Court of the 
United States to be holden at Washington [on] the second Monday 
of October next: 
Ov Now the condition of the above obligation is such that if 
the said William W. Dugger, Alice G. Dugger, and Reuben 
IH. Dugeer, and L. W. Dugeer shall prosecute their writ of error to 
effect, or, upon affirmance of the judgment or decree, pay such costs 
as may be adjudged or decreed to the respondent in error, then the 
above obligation to be void; else to remain in full foree and virtue. 


W. W. DUGGER. [srr] 
A. G. DUGGER. SEAL. 
H.C. DUGGER. SEAL. 
I. LL. FOSCOER. SEAL. | 
LE. DUGGER. | [sran. 


M. PT. SPRAGUE, 
Per W. W. DUGGER. [sear] 
Ilis Att y-in-Fuct. 


Sealed and delivered in prescnee of— 


Approved by— 
Rh. . BRICKELL, 
Chief Justice Su pre nie Court of Alabama. 


In the matter of Dugeer vs. Tayloe, on appeal. from the supreme 
court of Ala. to the United States Supreme Court at Washington, 


\ 
N\ 
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W. W. Dugger is hereby authorized to execute for me & sign my 
name to the bonds or papers required to be filed as security for cost, 
& which will be also signed by H. C. Dugger, Alice G. Dugger, R. 
H. Dugger, & W. W. Dugger. 

Witness my hand « seal. 
| MYRON T. SPRAGUE. 
Witness: 

LOUIS A. DUCKERT. 

J. G. DUNN. 


Kiled Aug. 20th, 1885. 


SANFORD, Clerk. 


GO Unrrep STATES OF AMERICA, 88° 
To Henry A. Tayloe or to James E. Webb and James T. Jones, his 
attorneys of record, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed im 
the clerk’s office of the supreme court of Alabama, wherein Alice 
G. Dugger, Wilham W. Dugger, Reuben II. Dugger, & L. W. Dug- 
ger are plaintiffs in error & you are defendant in error, to sow 
cause, If any there be, why a deeree rendered against the said plain- 
tiffs Inerror, as In the said writ of error mentioned, should not be 
corrected and why speedy justice should not be done to the parties 
in that behalf. 

Witness the Honorable Robert C. Brickell, chief justice of the su- 
preme court of Alabama, this the 2nd day of July, in the year of our 
Lord one thousand eight hundred and eighty-three. 

Rk. C. BRICKELL, 
Chief Justice Supreme Court of Alabama. 
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THe Srare oF ALABAMA, [ale County: 

I hereby certify that I have this day executed the foregoing cita- 
tion by personal service on James FE. Webb, Esqr., one of the attorneys 
of record in said cause for Henry A. Tayloe, and by leaving a copy 
thereof with him. 

As witness my hand this 10th day of August, A. D. 1888. 

J. W. LOCKE, 
Sheriff, Hale Co., Ala. 
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Sheriff’s fees, $1.30. 
61 The State or ALABAMA, Montgomery County : 


I, John W. A. Sanford, clerk of the supreme court of the State of 
Alabama, do hereby certify that the foregoing pages, numbered from 
1 to GO inclusive, contain a full, true, complete, and perfect transcript 
of the record and proecedings of the said supreme court in the cause 
lately pending in said court, wherein W. W. Dugger et al. were ap- 
pellants and Henry <A. Tayloe ect al. were appellees; and that the 
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writ of error hereunto attached to the original writ issued, 9 allowed, 
and filed in the office of clerk of said supreme court, and t pat. the 
citation hereto attached was issued, executed, and return of saic cita- 
tion filed in said office of clerk of said supreme court. 

In witness whereof 1 have hereunto set my hand and affixed “the 
scal of said supreme court of the State of Alabama, at the city Qf 
Montgomery, in the said State, on this the 5th day of October, A. D2s 
eighteen hundred and elghty- three. oy 

[Seal of the Supreme Court of the State of Alabama. ] 
[$2 revenue stamp. ] 
JOHN W. A. SANFORD, 
Clerk of Supreme Court of the State of Alabama. 
Endorsed on cover: Alabama supreme court. No. 207. William 


W. Dugger, Alice G. Dugger, and Reuben H. Dugger, plaintiffs in 
error, US. Henry A. Tayloe. Filed 10th November, 1 S83. 


IN ‘THE 


Supreme Court of the Anited States. 


OCTOBER TERM, 1886. 


No. L470. 


W.W. DUGGER, PLAINTIFF IN ERRok, 


Us, 


HENRY A. TAYLOE, Derenpant in: ERROR. 


Writ of Error to the Supreme Court of Alabama. 


BRIEF OF J. T. JONES, COUNSEL FOR APPELLEE. 


> 


JAMES T. JONES, 
For Defendant in Error. 


Jupp & DETWEILER, PRINTERS. 
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IN THE 


Supreme Court of the Anited States. 


OCTOBER TERM, 1886. 


No. L470. 


W. W. DUGGER, PLAINTIFF IN ERROR, 
vs. 


HENRY A. TAYLOE, DEFENDANT IN ERROR. 


Writ of Error to the Supreme Court of Alabama. 


BRIEF OF J. T. JONES, COUNSEL FOR APPELLEE. 


STATEMENT. 


This action was brought by W. W. Dugger against Henry 
A. Tayloe in the circuit court of Hale county, Alabama, 
to recover the possession of a tract of land particularly 
described, containing one hundred and ninety-six acres, 
with damages for its detention, and was commenced on the 
27th of May, 1881. The defendant pleaded not guilty and 
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the statute of limitations of ten years, and issue was joined 
on both of these pleas. The plaintiffs were two of the children 
of Ilenry Dugger, deceased, to whom the land had belonged 
at the time of his death, in 1852, and the plaintiffs claimed 
an undivided interest in the land as his heirs, he having 
died intestate. The defendant was in possession as trustee 
for his wife and children under a conveyance from Willis P. 
Bocock and wife, and it was proved that he went into pos- 
session under said conveyance and purchase from Bocock 
about January 1, 1861, and has been continuously in posses- 
sion ever since, claiming the same as the property of his wife 
and children, occupying and cultivating it. The said land, 
with other adjoining lands, was sold by Mrs. Alice G. Dugger, 
as administratrix of the estate of said Henry Dugger, under 
an order of the probate court of Marengo County on Novem- 
ber 21, 1860, for division among the heirs. At this sale the 
said Bocock became the purchaser, and was so reported to 
the court, and the sale was confirmed. On the 21st of March, 
1868, on the petition of said Bocock, alleging that he had 
paid the pyrchase-money, an order was made by said court 
directing a conveyance to be made to him by a commis- 
sioner appointed for that purpose, and a conveyance was 
executed to him accordingly. On the 31st of October, 1873, 
the plaintiffs in this suit filed their Bill in Equity in the 
Hale County Chancery court against said Tayloe, Bocock, 
and others, seeking to set aside this probate decree, and to 
enforce a vendor’s lien on the land for the purchase-money, 
which was alleged to be due and unpaid by Bocock, and on 
appeal by the complainants in that case the supreme court 
of Alabama held, at its December term, 1877, that the bill 
was without equity, as the complainants had a legal title 
and an adequate remedy at law. (Vide Dugger vs. Tayloe, 
60 Ala. Reports, 504.) This case was taken to the Supreme 
Court of the United States cn a writ of error, and the writ 
of error was dismissed because no Iederal question was in- 
volved. Afterwards, on May 27, 1878, an action in the na- 
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ture of an action of ejectment was commenced by the same 
parties. On the trial it was proved that Mrs. Alice V. 
Sprague, one of the plaintiffs, was born on July 21, 1847, 
and that Hobart C. Dugger, her coplaintiff, was born on 
August 18, 1849. It also was proved that the first payment 
of the purchase-money was made in Confederate Treasury 
notes, which were received by Mrs. Dugger, the administra- 
trix, without objection. The second payment was made 
partly in Confederate Treasury notes and partly in bonds 
issued by the Confederate States. The third and last pay- 
ment was made in Confederate bonds. In the spring of 
1864 Mrs. Dugger made a settlement of her administration, 
and debited herself and was charged with the full amount 
of said purchase-money. Decrees were rendered against her 
accordingly. On the trial of this case the court charged the 
jury, on the request of the plaintiffs, “that they must find 
for the plaintiffs if they believed the evidence;” but on ap- 
peal to the supreme court of Alabama this ruling was re- 
versed and the case remanded. A report of this case will 
be found in 66th Ala. Reports, page 444. 

Afterwards, on the — day of , the present action was 
brought by the same plaintiffs against the defendant, was 
decided in favor of the latter, and, on appeal to the supreme 
court of Alabama, the decision was affirmed on the authority 
of the case of Tayloe vs. Dugger, in 66 Ala., 444, and the said 
decision is brought to this court on the present writ of error. 


Points. 


The facts of the case as above set forth make it manifest 
that there is no Federal question involved in the record. It 
is simply an action of ejectment by the plaintiffs against the 
defendant, and the two questions involved are, first, the 
statute of limitations, and, secondly, whether the payment of 
the notes in Confederate Treasury notes and bonds was such 
a payment as discharged the debt. 
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the supreme court of Alabama is that adverse possession for 
ten years by the defendant isa complete defense to the action 
of the plaintiffs. If, therefore, the court should reach the 
conclusion that they have jurisdiction, the question will 
arise, under the 6th proposition quoted above, Is that matter 
or issue so decided by the State court broad enough to main- 
tain the judgment of that court? If this is found to be the 
case, the Judgment must be affirmed without inquiring into 
the soundness of the decision. 


JAMES 'T. JONES, 
hor Defendant in Error. 
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PSG Seine. PR ir se RR LENS aR iy ROTI BN NTE ath ab al Coal TEER BBN a Oa re — 
THATCHER HEATING CO. ET AL. VS. JOHN H. BURTIS ET AI. 1 
1 The President of the United States of America to John H. 


Burtis and John M. Graff, doing business together in the 
| city of New York under the firm name of Burtis & Graff, 
oat Greeting : 

You are hereby commanded that you and each of you personally 
appear before the Judges of the circuit court of the United States of 
America for the southern district of New York, in the second cir- 
cuit court, in equity, on the first Monday of January, A. D. 1876, 
wherever the said court shall then be, to answer a bill of complaint 
exhibited against you in the said court by The Thatcher Ileating 
Company, David Stewart, Richard Peterson, Bentiey C. Bibb, and Sam- 
uel Lb. Scxton, and do further and receive what the said court shall 
have considered in that behalf. And this you are not to omit under 
the penalty on you and each of you of two hundred and fifty dol- 
lars. 

Witness Honorable Morrison R. Waite, Chief Justice of the Snr- 
preme Court of the United States, at the city of New York, on the 
13th day of December, in the year one thousand eight hundred and 
seventy-five, and of the Independence of the United States of 
America the fone} hundredth. 

[L.s. | KENNETH G. WITTE, Clers. 

Fr. C. BOWMAN, 

Comp ts’ Sol’r. 


The defendants are required to enter appearance in the above 
cause in the clerk's office of this court on or before the first Monday 
of January, 1876, or the bill will be taken pro confesso against them. 


KK. Gi. W., Cler/ 


2 [Fndorsed:| U.S. cireuit court. The Thatcher Heating 
Co. & others vs. John H. Burtis & John M. Graff. Subpoena. 
I. C. Bowman, compl'ts’ solicitor. Filed June 4, 1$76. 


[ hereby certify that on the 14th day of December, 1875, at the 
city of New York, in my district, I personally served the within 
writ upon the within-named John J. Burtis by exhibiting to him the 
within original and at the same time leaving with him a copy thereof, 
The within-named Graff not found. 

Dated Jan’y 4, 1876. | 

OLIVER FISKE, 
U.S. Marshal, S. DN. Y. 


5) United States Circuit Court, Southern District of New York. 
In Equity. 

To the honorable the judges of the eireuit court of the United States 
for the second cireuit within and for the southern district of New 
York, sitting in equity : 

The Thatcher Heating Company,a corporation duly incorporated 
under the laws of the State of New York, located and doing business 
in the city of New York, in the State of New York, David Stuart 
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THATCHER HEATING CO. ET AL. VS. JOHN H. BURTIS ET AT. | 
1 The President of the United States of America to John H. 


Burtis and John M. Graff, doing business together in the 
: eity of New York under the firm name of Burtis & Graff, 
oat Greeting : 

You are hereby commanded that you and each of you personally 
appear before the Judges of the circuit court of the United States of 
America for the southern district of New York, in the second cir- 
cuit court, in equity, on the first Monday of January, A. D. 1876, 
wherever the said court shall then be, to answer a bill of complaint 
exhibited against you in the said court by The Thatcher Heating 
Company, DavidStewart, Richard Peterson, Bentiey C. Bibb, and Sam- 
uel L. Sexton, and do further and receive what the said court shall 
have considered in that behalf. And this you are not to omit under 
the penalty on you and each of you of two hundred and fifty dol- 
lars. 

Witness Honorable Morrison R. Waite, Chief Justice of the Sn- 
preme Court of the United States, at the city of New York, on the 
13th day of December, in the year one thousand eight hundred and 
seventy-five, and of the Independence of the United States of 
America the [one] hundredth. 

[L.s. | KENNETH G. WHITH, Clerk. 

I’. C. BOWMAN, 

Compts’ Sol’r. 


The defendants are required to enter appearance in the above 
‘ause In the clerk’s office of this court on or before the first Monday 
of January, 1576, or the bill will be taken pro confesso against them. 


Kk. G. W., Clerk. 


2 [Endorsed :] U.S. cireuit court. The Thatcher Heating 
Co. & others vs. John H. Burtis & John M. Graff. Subpocna., 
I. C. Bowman, compl’ts’ solicitor. Filed June 4, 1576. 


[ hereby certify that on the lith day of December, 1875, at the 
city of New York, in my district, I personally served the within 
writ upon the within-named John J. Burtis by exhibiting to him the 
Within original and at the same time leaving with him acopy thereof. 
The within-named Graf? not found. 

Dated Jan’y +, 1876. 

OLIVER FISKE, 
U.S. Marshal, S. D. N.Y. 


2D United States Cireuit Court, Southern District of New York. 
In Equity. 

To the honorable the judges of the eireuit court of the United States 
for the second cireuit within and for the southern district of New 
York, sitting in equity : 

The Thatcher Heating Company,a corporation daly incorporated 
under the laws of the State of New York, located and doing business 
in the city of New York, in the State of New York, David Stuart 

1—150 


2 THE THATCHER HEATING CO. ET AL. VS. 
and Richard Peterson, both of the city of Philadelphia, Pennsyl- 
Vania, and citizens of the State of Pennsylvania, and Bentley C. 
Bibb and Samuel B. Sexton, of Baltimore, Marvland, and citizens 
of the State of Marvland, bring this their bill against John I. Burtis 
and John M. Graff, doing business together in the city of New York 
under the firm name of Burtis & Gratf, and both eitizens of the State 
of New York. 

And thereupon your orators complain and say that before the 
14th day of June, 1870, John M. Thatcher, of Bergen, in the State 
of New Jersey, being the original and first inventor-of a new and 
uscful improvement in fire-place heaters not known or used before 
and not at that time in public use or on sale with his consent or 
allowance for more than two years, made application to the proper 
department of the Government of the United States for the grant of 
their letters patent therefor in accordance with the then existing 

laws of Congress. 
| And your orators further represent and show that there- 

upon such proceedings were had that letters patent of the 
United States, dated the 14th day of June, one thousand eight hun- 
dred and seventy, numbered 104,376, were issued in due form of 
law and delivered to the said John M. Thatcher for the said inven- 
tion, whereby there was granted to the said John M. Thatcher, his 
executors, administrators, or assigns, for the term of seventeen years 
from the date thereof, the full and exclusive right and liberty of 
making, using, and vending to others to be used, the said Invention 
throughout the United States and the Territories thereof, as in and 
by a certified copy of the said letters patent now in court produced 
and shown to your honors will more fully appear. 

And your orators further show to your honors that afterwards 
and on the seventeenth day of June, one thousand cight hundred 
and seventy, by deed of that date duly exeeuted and recorded in the 
United States Patent Office, the said John M. Thatcher assigned all 
right, title, and interest in said letters patent and the invention and 
improvements secured thereby to the Thatcher Heating Company, 
a corporation established by law of the State of New York, as by the 
said deed of assignment, or certified copy thereof with the endorse- 
ment of the recording thereon, now produced and shown to your 
honors will more fully appear; and that the invention and improve- 
ments secured thereby became vested in your orators, The Thatcher 
Ifeating Company. 

And your orators further show to your honors that afterwards 
and on the eighteenth day of June, one thousand eight hundred and 
seventy, by deed of that date duly executed and recorded in the 
United States Patent Office, the said Thatcher Heating Com- 
pany assigned the full and undivided one-quarter part of all their 
sald right, title, and interest in said letters patent and the invention 
and improvements secured thereby to Bentley C. Bibb, one of your 

orators, as by the said deed of assignment, or certified copy 
5 thercof with the endorsement of the recording thereon, now 
produced and shown to your honors will more fully appear. 
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JOHN H. BURTIS ET AL. > 


And your orators further show to vour honors that on the said 
eighteenth day of June, one thousand eight hundred and seventy, 
by deed of that date duly executed and recorded in the United 
States Patent Office, the said Thatcher Heating Company assigned 
the full and equal undivided one-quarter part of all their said right 
or title and interest in said letters patent and the invention and 
improvements secured thereby to Samuel B. Sexton, of the city of 
Baltimore, State of Maryland, one of your orators, as by the said 
deed of assignment, or a certified copy thereof with the endorsement 
of the recording thereon, now produced and shown to your honors 
will more fully appeat 

And your orators further show unto your honors that on the said 
eighteenth day of June, one thousand eight hundred and seventy, 
by deed of that date duly executed and recorded in the United 
States Patent Office, the said Thatcher Heating Company assigned 
the full and equal undivided one-quarter part of all their right, title, 
and interest in said letters patent and the invention and improve- 
ments secured thereby to your orators, David Stuart and Richard 
Peterson, doing business in the citv of Philadelphia, State of Penn- 
sylvania, under the firm name of Stuart, Peterson & Company, as 
by the said deed of assignment, or certified copy thereof with the 
endorsement of the recording thereon, now produced and shown to 
your honers will more fully appear. 

By reason of which several assignments the whole right, title, and 
interest in said letters patent and the invention and iniprovements 
secured thereby beeame and still ts invested as follows : One-fourth 
thereof in the said Thatcher Heating Company; one-fourth thereof 
in Bentley C. Bibb; one-fourth thereof in Samuel b. Sexton, and 
the remaining fourth in the said Stuart Peterson & Co., composed 
as aforesaid. 

And your orators further show unto vour honors that your 

orators and their assignors have always since the grant 
() of the said letters patent, and during the time they 

each owned the same respectively, or any interest in the 
same, and in the full and exclusive right and liberty so granted, as 
aforesaid, made, used, and vended to others to be used, the fire-place 
heaters so patented, and have had maintained, until the infringe- 
ment hereof complained of, exclusive possession of said invention 
under and by virtue of said letters patent, and have never aequi- 
esced In any Invasion or infringements of their rights. 

And your orators further show that the said fire- place heaters 
made by your orators under the said patent are of great utility and 

‘alue, and that great numbers of the same have been m: anufactured, 
jena and sold by:your orators in various parts of the United 
States. 

And your orators further show unto your honors that the said 
defendants, John H. Burtis and John M. Graff, having full knowl- 
edee of the premises and in violation of your orators’ exclusive right 
and privileges as aforesaid, and utterly disregarding the same, have 
since the assignment of the said letters patent to vour orators as 
aforesaid, without the license of your orators, at the city of New 
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4 THE THATCHER HEATING CO, ET AL. VS. 


York and elsewhere, erected, used, and sold, and still continue to 
erect, use, and sell, many fire-place heaters embracing the invention 
deseribed in said letters patent and so secured to your orators; how 
many vour orators do not know, but pray the defendants may dis- 
cover and set forth in their answer to this bill. 

And your orators further show unto your honors that they will 
be subject to great and irreparable injury unless they shall obtain 
from your honors the relief hereby sought. 

To the end, therefore, that the said defend: ants may, 1f they can, 
show why your orators should not have the relief Thereby prayed, 
and may upon their several and respective corporal oaths and ae- 
cording tothe best and utmost of their knowledge, remembrance, 
and belief, full, true, direct, and Re answer make to all and sin- 
eular the matters hereinbefore stated and charged as fully and par- 
bevlaity as if the same were - reinafter repeated and they there- 
unto distinetly interrogated, and more especially that they may 

answer and set forth— 3 
7 [. Whether letters patent were not issued to John M. 
Thatcher, as herein set forth, and whether the same have not 
become vested In your orators, as herein set forth. 

If. Whether the defendants have not, since the issue of said let- 
ters patent, as aforesaid, and since the same became vested in your 
orators, as aforesaid, in the city of New York, or elsewhere in the 
United States, made and constructed, used or sold, fire-place heaters 
Involving the invention deseribed and claimed in said letters patent. 

ITl. What amount of profit has been made or derived by the de- 
fendants from the use of the Invention deseribed and elaimed in 
siuld letters patent since said T$th day of June, 1870. 

And your orators further pray that the said defendants may be 
forthwith restrained, by a writ of Injunction out of and under the 
seal of this honorable court, from using, making, or vending any 
article involving, embracing, or manufactured in pursuance of the 
invention secured to your orators by virtue of the said letters patent 
numbered 104,576, and from all violations or infringements of the 
exclusive right of your orators under or by virtue of said letters 
patent, and that on the final hearing of this cause the said injunc- 
tion may be made perpetual; and, further, that the said defendants 
may be decreed to account to your orators tow all profits realized by 
them from the sale of articles made pursuant to the said invention, 
as secured to your orators by said letters patent bearing date tke 
lth day of f June, 1870, in violation of the exclusive rights of your 
orators, and also to pay to your orators, in addition to said profits, 
the damages which have been sustained by your orators by reason 
of said infringements: and that vour orators may have such other 
and further relief in the premises as the nature of the ease m: Ly re- 

quire and as may beaccording to equity and good conscience. 
§ And may it ple: ase your honors to grant to vour orators a 

writ of subpoe ha, to be directed to sees said defend: ants, John 
H. Burtis and John M. Graff, comm: anding them, ata certain day 
and under a eertamn pene alty, to be and appear before this honor able 
eourt, and then and there full, true, direct, and perfect answer make 
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to all and singular the premises, whether specially interrogated 
thereto or not, and further .to stand to, abide by, and perform such 
further orders, directions, and decrees therein as to your honors 
“shall seem meet and proper. 
And your orators will ever pray, €e. 
THRE THATCHER HEATING COMPANY, 
iy JOUN M. THATCHER, Vice-President. 
FRANCIS C. BOWMAN, 
Complainant’s Solicitor. 
B. FL LEEK, 
Of Counsel. 


Unirep States oF AMERICA, Sais 
Southern District of New York, {7° 


On this 9th day of Dee., 1875, before me, a commissioner of the 
circuit court, personally appeared John M. Thatcher, who, being 
duly sworn, deposes and says that he is the vice-president of The 
Thatcher Heating Company, one of the complainants named in the 
foregoing bill; that he has read the said bill and knows the con- 
tents thereof, and that the same Is true of his own knowledge except 
as to the matters therein stated to be on information and belief, and 
as to those matters he believes it to be true. 


JOIN M. THATCHER. 


Subscribed and sworn to before me this 9th December, 1875. 
Rh. i. STILLWELL, 
U. S. Comin , 
Indorsed : U.S. cireuit court, southern district of New York. The 
Thatcher Ileatine Co. et al. vs. John TH. Burtis & af. Bill) of com- 
plaint. I’. C. Bowman, solicitor for compl't. Filed Dee. 13, 1875. 


.) 


In the United States Circuit Court for the Southern District 
of New York. In Equity. 


The Toarcner TWerating Company, Compl't, 
; Us, 
Joun IL. Burris & Joun M. Grarr, Def’ts. 
To the clerk of the U.S. cir. court aforesaid : 
Str: I hereby give notice of my retainer, and enicr appearance 
for the above-named defendants in the aforesaid action. 
Respectfully, CILAS. J. ILUNT, 
o2 No. Pearl St., Albany, N. ¥., D'f’ts’ Solicitor. 
THOS. 8S. SPRAGUE, 
Albany, N. ¥., Of Counsel. 


Mndorsed: U.S. cireuit court, so. dist. of New York. The 

10 Thateher [eating Company, compl’t, 7. John Tf. Burtis «& 

John M. Graff. In Equity. Precipe for appearance C.J. 

a def’ts’ solicitor; Thos. S. Sprague, of counsel. Filed Dee. 31st. 
S70. 
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() THE THATCHER HEATING CO, ET AL. VS. 


11 U.S. Cireuit Court, South. Dist. of New York. In Equity. 


Vir Toatrcurer Heating COMPANY 
Us, 


Joun LH. Burris & Joun M. GRaAFr. 


Consented that A.J. Todd be substituted in my place and stead s 
solicitor for the above-named defendants. 
Dated Albany, N. Y., Feb’y 10, 1576. 

C. J. HUNT, 
Sol. for Compl't. 


(Endorsed :) U.S. cireuit court, south. dist. of N.Y. In equity. 
ihe Thatcher Heating Company vs. John H. Burtis and John M. 


Graff. Consent substituting A. J. Todd as solr for defendants. 
Iiled Feb’y 16, 1876. 


12 United States Circuit Court, Southern District of New York. 
In Equity. 


Tue Trarcier Heating [Company], Davip Sruartr, Ricianp 
Pererson, Bentitey C. Bros, and Samuen B. Sexron 
VS. . 
Jounx H. Burris and Joun M. Grarr. 


The joint and several answers of John H. Burtis and John M. Graff, 
the above-named defendants, to the bill of complaint of The 
Thatcher Eleating Company, David Stuart, Richard Peterson, 
Bentley C. Bibb, and Samuel B. Sexton, the above-named com- 
plainants, 

These defendants, now and at all times hereafter, saving and. re- 
serving unto themselves all and all manner of benefit and advantage 
of exception which may be had or taken to the manifold errors and 
insufliciencics in the bill of complaint contained, for answers thereto 
or unto somuch thereof as they are advised is material or necessary 
to make answer unto, answering, say that they admit that thev are 
copartners trading under the firm name of Burtis and Graff; that 
they are not Informed, save by said bill of complaint, whether the 
Thatcher ILeating Company 1s a corporation duly incorporated under 
the laws of the State of New York or located and doing business in 
the city of New York, and can neither admit nor deny the same, 
but leave the complainants to make such proof thereof as they 
are advised it is necessary and material to establish such alleged 

fact. 

3 And these defendants, further answering, admit that John 

M. Phatceher did, on the 14th day of June, 1870, obtain letters 
patent of the United States for an alleged new and useful improve- 
ment in fire-place heaters, but deny that said Thatcher was the 
original or first inventor of said alleged improvement, or that the 
same Was not known or used before the alleged invention thereof 
by the said Thatcher. | 

And these defendants, further answering, say that they are not 
informed, save by said bill of complaint, and do not know, whether 
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the said John M. Thatcher assigned all his right, title, and interest 
in said letters patent to the Thatcher Heating Company, as in said 
“bill of complaint mentioned, and can neither admit nor deny the 
same, and therefore leave the complainants to make such proof 
thereof as they may be advised is material or necessary. 

And these defendants, further answering, say that they are not 
informed, save by said bill of complaint, and do not know, whether 
the Thatcher Heating Company assigned the full and undivided 
one-quarter part of all their right, title, and interest in said letters 
patent toone Bentiey C. Bibb, asin said bill of complaint mentioned, 
and can neither admit nor deny the same, and therefore leave the 
complainants to make such proof thereof as they may be advised is 
material or necessary. 

And these defendants, further answering, say that they are not 
informed, save by said bill of complaint, and do not know, whether 
the Thatcher Heating Company assigned the full and undivided 
one-quarter part of all their right, title, and interest in said letters 
patent to one Samuel B. Sexton, as in said bill of complaint men- 
tioned, and can neither admit nor deny the same, and therefore 
leave the complainants to make such proof thereof as they may be 
advised 1s material and necessary. 

And these defendants, further answering, say that they are not 
informed, save by said bill of complaint, and do not know, whether 

the Thatcher Heating Company assigned the undivided one- 
14 quarter part of all their right, title, and interest in said letters 

patent to David Stuart and Richard Peterson, in said bill of 
complaint mentioned, and can neither admit nor deny the same, 
and therefore Ieave the complainants to make such proof thereof 
as they may be advised is necessary or material. 

And these defendants, further answering, deny that the complain- 
ants have had the exclusive possession of said alleged invention, as 
set forth mn the bill of complaint, or any possession thercof, except 
What has been shared and participated in by the stove trade een- 
erally, and such possession by the trade generally has been without 
any interference therein by the complainants, or any of them, prior 
to the commencement of this sult. 

And these defendants, farther answering, say that things patented 
Inand by said letters patent, and every substantial and material 
part thereof claimed as new, were anterior to the supposed or any 
Invention thereof by the said Thatcher described in the following 
letters patent : 

Letters patent of the United States granted to David Stuart and 
Lewis Bridge May Sth, 1868, numbered 77549. ' 

Letters patent of the United States granted R. D. Granger Septem- 
ber 24th, 1S61, numbered 2541 (whole number 33345). 

Letters patent of the United States granted Abraham TH. Saunders 
July 14th, 1868, numbered SOO16, 

Letters patent of the United States granted to J.C. 
May 29th, 1S60, numbered 2S48¥. 

Letters patent of the United States granted Gi. G. Kingsbury April 
12th, 1859, numbered 23587. 


Ilenderson 
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Leiters patent of the United States granted to James Gray Octo- 
ber 18th, 1864, numbered 44719. 

Letters patent of the United States granted to W. H. Goewey May 
26th, 1865, numbered 38675. 

Letters patent of the United States granted to HL. F. T. Hale Sep- 
tember 15th, 1864, numbered 44185. 

Letters patent of the United States granted W. B. Treadwell May 

23d, 1565, numbered 478581. 
15 Letters patent of the United States granted to W. C. Durant 
July 25d, 1867, numbered 66957. 

Letters patent of the United States granted to B. IF. Roney Sep- 
tember 24th, 1861, numbered 55567. 

Letters patent of the United States granted to Jordan A. Mott 
December 3d, 1555. 

Letters patent of the United States granted te Jordan A. Mott 
May 50th, 1852. 

Letters patent of the United States granted to Eliphalet Nott June 
29th, 1855. 

Letters patent of the United States granted to Zebulon Hunt June 
14th, 1864, numbered 45155. 

Letters patent of the United States granted to George J. Hunt June 
9th, 1S65, numbered SSS2Ss, 

Letters patent of the United States granted to William Hailes and 
« Treadwell May 7th, 1861, numbered 1258 (whole number 
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Letters patent of the United States granted to M. A. Mead and 
William Tlailes, as assignees of William ITailes and J. G. Treadwell, 
August Tlth, 1565, numbered 52535. 

Letters patent grantcd to James Easterly February 13th, 1855, and 
numbered 12582. 

Letters patent granted to 8S. B. Sexton April 4th, 1865, and num- 
bered 417156. 

Letters [patent] of the United States granted to S. B. Sexton March 
17th, ISGS, and numbered 75585. 

Letters patent of the United States granted to Wm. J. Cantela 
June 28th, 1859, and numbered 24539. 

Letters patent granted in Great Britain in the year 1850 to Joel 
[. Notts, and numbered 6026, 

Letters patent granted in Great Britain in the year 1842 to Thomas 
Walker, and numbered 6026. 

Letters patent granted in Great Britain in the year 1859 to Har- 
per and Walker, and numbered S065. 

Letters patent granted in Great Britain in the year 1850 to —— 
Grant, and numbered 13298. 

Letters patent granted in Great Britain in the year 1846 to —— 

Cantelos, and numbered —. 
16 Letters patent granted in France September 25d, 1840, to 
,and numbered 757-4. 

And in the printed book commonly known as Piciet, de la Cha- 
leurs, second edition, and entitled “ Traite de la Chaleur, consideree 
dans ses applications,” par I. Piclet, deuxieme edition Planches— 
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{ Paris, Librarie de A. Hackette, Rue Pierre Sons, Zin 12, 1845, in 
figure No. 1 of plate 73, and the text referring thereto on pages 195, 


494, 195, and 196, volume 2, paragraph 1481. 
\ And these defendants, further answering, say that they are in- 
formed and believe that the things patented im and by said letters 
es patent in the bill of complaint mentioned, and every substantial and 
~ material part thereof claimed as new, were anterior to the supposed 
or any Invention thereof by the said Thatcher known to and pub- 
licly used by divers persons in this country, and among such persons 
a i who had such prior knowledge and who used the same as aforesaid 
are as follows: 
. David Stuart, at Philadelphia, Pennsylvania, and elsewhere in the 
United States, now residing at said Philadelphia. 
Lewis Bridge, at P hiladelphia, Pennsylvania, and elsewhere in the 
United States, now residing at said Pliladelplnia. 
Rk. D. Granger, at Albany, New York, and elsewhere in the United 
States, now residing : at said Albany. 
Abraham Kk. Saunders, at Brooklyn, New York, and elsewhere in 
the United States, now residing at s: id Brooklyn. 
J. C. Henderson, at Albany, New York, and elsewhere in the 
United States, and now residing at said Brooklyn. | 
G. G. Kingsbury, at Rochester, New York, and elsewhere in the 
United States, now residing at said Rochester. 
W. Th. Goewey, at Albany, State of New York, and clsewhere in 
| the United States, now residing at said Albany. 
« Hl. I. T. Hale, at Milwaukee, Wisconsin, and elsewhere in the 
United States, now residing at said Milwaukee. 
17 W. 3B. Tre: adwell, at Albany, New York, and elsewhere in 
the United States, now residing at Albany. 
W.C. Durant, at West Troy, New York, and elsewhere in the 
United States, now residing at said West Troy. 
5. . Roney, at Bristol, Pennsylvania, and elsewhere in the United 
States, now residing at said Bristol. 
Jordan I. Mott, at the city of New York, State of New York, and 
elsewhere in the United States, now residing in said city of New 
York. 
Eliphalet Nott, at New Haven, Connecticut, and elsewhere in the 
United States (now deceased). 
Zebulon Hunt, at Hudson, New York, and elsewhere tn the United 
States, now residing at said TLudson. 
George J. Hunt, at Quincy, Illinois, and elsewhere in the United 
States, now residing at said Quiney. 
— W illiam Hailes, at Alb: any, New York, and elsewhere in the United 
States, now residing at said Albany. 
: J.G. Treadwell, at Albany, New York, and elsewhere in the United 
States, now residing at said Albany. 


» 


: M. L. Mead, at Albany, New York, and elsewhere in the United 
: States, now residing at said Albany. ‘ 
James Easterly, at Albany, New York, and elsewhere in the United 


States, now residing at satd Adbany. 
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S. B. Sexton, at Baltimore, Maryland, and elsewhere in the Unitea 
States, now residing at said Baltimore. 

David 8S. Quimby, at Brooklyn, New York, and elsewhere in the 
United States, now residing at said Brooklyn. 

William H. Stimpson, at Baltimore, Maryland, and elsewhere in 
the United States, now residing at said Baltimore. 

J. H. B. Latrobe, at Baltimore, Maryland, and elsewhere in the 
United States, now residing at said Baltimore. 

James Spear, at Philadelphia, Pennsylvania, and elsewhere in the 
United States, now residing at said Philadelphia. 

James Atwater, at New Haven, Connecticut, and elsewhere in the 

Chited States, now residing at said New Haven. 
18 Daniel Desmond, , and elsewhere in the United 
State, now residing at 

James Williamson, at 
now 

Henry L. iobbins, at Baltimore, Marvland, and elsewhere in the 
United States, now residing at said Baltimore. 

Henry L. Budd, at the city of New York and elsewhere in the 
United States, now residing at the said city of New York. 

Davis L. Quimby, at Brooklyn, New York, and elsewhere in the 
United States, now residing at said Brooklyn. 

Bentley C. Bibb and Henry Angel, at Baltimore, Maryland, and 
elsewhere in the United States, now residing at said Baltimore. 

Charles J. Shepard, at the city of New York and elsewhere in the 
United States, now residing in Brooklyn, New York. 

Watson Sanford, at the city of New York and elsewhere in the 
United States, now residing in Brooklyn, New York. 

By the firm of Jackson & Son, of New York city, at said city of 
New York and elsewhere in the United States. 

Adam Hampton's Sons, at New York city and elsewhere in the 
United States, now doing business at No. — Cliff street, in the said 
city of New York. 

John HH. Burtis, of the city of New York and elsewhere in the 
United States, now residing in Brooklyn, State of New York. 

D.G. Littlefield, at Albany, in the State of New York, and else- 
where in the United States now residing at said Albany. 

William A. Green, at Medford. in the State of Massachusetts, and 

elsewhere in the United States. now residing at said Medford. 
19 William B. Boynton, at New York city and elsewhere in 
the United States, now residing at Brooklyn, New York. 

And these defendants, further answering, allege that the said 
Thatcher is not the original and first inventor of the subject-matter 
elaimed in the letters patent granted to him onthe I4th day of June, 
1S70, — numbered 104,576, but that, prior to any alleged invention 
thereof, or of any subst: tial or material part thereof, f, by the said 
Thi ak Jordan L. Mott, of the citv of New York, originated and 
reduced the same, and every substantial and material part thereof. 
to practice in the form of an operative device, and that the said 
Thatcher subsequently apphed for letters patent and surreptitiously 
aud unjustly obtained letters patent therefor. 


eed elsewhere in the United States, 
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And these defendants, further answering, say that the said letters 

, patent described old and well-known measures as applicable to al- 

leged but not in fact new uses, and that the application to such al- 

leged new uses is not invention and is not patentable, and these 
defendants pray the judgment of this honorable court thereon. 

And these defendants pray the same benefit of the facts and mat- 
ters herein above stated as if, for the reason thereof, said bill had 
been demurred to, where a demurrer would have been proper, and 
the same benefit thereof as if they had been specially pleaded to 

r said bill. 

And the defendants submit to this honorable court that said com- 
plainants have no right to any further answer to said bill, or any 
part thereof, than 1s ‘above given, and no right to any injunction, 
account, or other relief prayed for in said bill. 

And the defendants pray to be hence dismissed, with their rea- 
sonable costs and charges in their behalf most wrongfully sustained. 

JOHN H. BURTIS. 
BURTIS anp GRAFF. 
A. J. TODD, 
Solicitor and of Counsel for Defendants. 


2() Unirep Srates OF AMERICA, 
Southern District of New York: 
On this 4th day of April, 1876, before me personally appeared 
John II. Burtis, one of the above-named defendants, who, being by 
me duly sworn, deposes and says that he is one of the firm of Burtis 
& Graff, the defendants; that he has read the foregoing answer by 
him subseribed, and knows the contents thereof, and that the same 
is true of his own knowledge, except as to the matters therein stated 
to be on information and belief, and as to those matters he believes 
it to be true. 


JOHN A. SHIELDS, 


| U.S. Commissioner, S. D. of N.Y. 

| Endorsed: U.S. cireuit court, southern neg of New York. In 
equity. The Thatcher Heating Co. et — John If. Burtis eé al. 
Answer. <A. J. Todd, sol. for def’ ts, Park Row. Itied Ap'l 4, 
1876. 

21 U.S. Cireuit Court, South. Dist. of New York. In Itquity. 


Toatcner Heratina Co. et al. vs. Jouxn H. Burris et al. 


It is hereby stipulated and agreed that the answer of the defend- 
ants herein may be amended by inserting therein the following let- 
ai lers patent, as being alleged anticipations of the alleged invention 
set forth in the letters patent in the bill of complaint mentioned. 

Reissued letters ong’ nt of the United States granted to Elphalet 
Nott September 17th, 1832, for improvement in stoves, «Ke. 

Reissued letters patent of the United States granted to Eliphalet. 

Nott October 17th, 1855, for improvement in the adaptation 

22 of the anthracite coal stove to open fire-places. 
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Letters patent granted in Great Britain to Richard Coad and 
John Peers Coad in the year ae No. 738, for fire-places and 
means of applying heat 

Also that said amendments to said answer be made nunc pro tune 
as of the date when said answer was originally filed, and that repli- 
cation and all subsequent proceedings dostandas if sald ¢ answer had 
been originally filed as amended. 

Dated Mareh Olst, 1SS80. 

W. HH. L. LER, 
Of Counsel for Complts. 
A. J. TODD, 
Counsel for Def’ts. 


25 U.S. Civeuit Court, South. Dist. of New York. In Equity. 
Trarcnern Iratrina Co. et als. vs. Joun Tl. Burtvis et al. 


It is hereby stipulated and agreed that the answer of the defend- 
ants herein may be amended by inserting therein the names of the 
following persons as prior users of the invention set forth in the Tet- 
ters patent of the complainant upon which this suit is founded, viz: 

Henry O. Andrews, at the city of New York and clsewhere in the 
United States, now residing at HLempstead, Long Island. 

Robert M. Stratton and Captain Seymour, of the firm of Stratton 
& Seymour, now deceased, all at the city of New York and else- 
Where in the United States. 

Robert Z. Liddle, at the city of New York and elsewhere in 
24 the United States, now residing at Albany, New York. 

Michael P. Low, at the city of New York and elsewhere in 
the United St: ites, now residing mM suid city of New York. 

Charles C. C. Rice, at the city of New Y alk and elsewhere in the 
United States, now residing at Brooklyn, N.Y. 

Also by inserting the following as anticipations of the inventors 
deseribed and claimed in said letters patent in the bill of complaint 
set forth, viz: 

Letters patent of the United States granted Andrew Brown I eb- 
ruary 12, i867, for magazine stove, and uumbered 61922. 

Letters patent of the United States granted Van Harmer & Me- 
Gawey for magazine stove May 1, 1866, and numbered 54-447. 

Letters patent granted in I:ngland in the year 1857 to Robert 

Russell, numbered 115. 
25 It is also stipulated and agreed that upon the filing of this 
stipulation said answer shall be considered and stand as so 
amended, and that the replication to the original answer herein shall 
stand as the replication to said amended answer. 

Dated April 21st, 1882. 

B. FF. LEE, 
lor Comp'ts. 

A. J. TODD, 
Counsel & Sol’r for Def’ ts. 
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Kndorsed: U. S. circuit court, south. dist. of New York. In 


equity. Thatcher Heating Co. e¢ al. vs. John H. Burtis et al. 


Amendment to answer. <A. J. Todd, sol’r for def’ts, 261 B’way. ° 
liled in court May 17, 1882. T. 


26 United States Cireuit Court for the Southern District of New 
York. In Equity. 


The THatrcurer Heating Co., Davin Sruartr, Ricrarp Prererson, 
BentLeY C. Bros, and Samvuer B. Sexron 


US. 


Joun- HH. Burtisand Joun M. GRAFF. 


The replication of The Thatcher Heating Company, David Stuart, 
Richard Peterson, Bentley C. Bibb, and Samuel B. Sexton to the 
answer of John HH. Burtis and John M. Graff, defendants. 


27 These rephants, saving and reserving unto themselves now 
and at all times hereafter all and all manner of benefit and 
advantage of exception which may be had or taken tothe manifold 
insufficiencies of the said answer, for replication thereunto say that 
they will aver, maintain, and prove their said bill of complaint to 
be true, certain, and sufficient in law to be answered unto, and that 
the said answer of the said defendants is uneertain, untrue, and in- 
sufficient to be replied unto by these rephants, without this, that any 
other matter or thing whatsoever in the said answer contained ma- 
terial or effectual in the law to be replied unto and not herein and 
hereby well and sufficiently rephed unto, confessed or avoided, 
traversed or denied, is true; all which matters and things these re- 
plants are and will be ready to aver, maintain, and prove as this 
honorable court shall direct, and humbly pray as in and by their 
sald bill they have already prayed. 
Dated May Ist, 1876. re C. BOWMAN, 
Solr for Complainants. 
B. BF. LEE, Esq., 
Of Counsel. 


(Endorsed :) U. 8. eirenit court, southern dist. of New York. 
The Thatcher Heating Company vs. John H. Burtis and John M. 
Graff. Replhieation. F.C. Bowman, sol. for comp’nts.  B. If. Lee, 
of counsel, consented that the enclosed replication be filed as within 
time as of the 3d day of June, 1876. A. J. Todd, sol. for def’ts. 
Kiled June 35, 1876. 
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Circuit Court of the United States for the Southern District of New 
York. 


Tor Tratrcuer Hratinc Company et als. 
vs. 
Joun TH. Burtis and Joun M. GRaArr. 


Testimony iaken on the part of the complainants before Kt. 
28 Id. Stillwell, examiner, &e¢., under the 67th rule of the Su- 
preme Court of the United States (as amended), to be used 
on the final hearing of this cause before the circuit court of the 
United States for the southern district of New York. 
Tuurspay, December 14th, 1876. 
Present: Francis C. Bowman, Esq., counsel for complainants; A. 
J. Todd, Esq., counsel for defends ants, 
Adjourned to the 18th inst., at 3 p.1 


Monpbay, December 18th, 1876. 

Present: Francis C. Bowman, Esq., counsel for complainants. 

Complainant offers in evidence the following documents, to wit: 

A certified copy of the certificate of incorporation of the Thatcher 
Heating Company, marked for identification Complainants’ 12x. A., 
Rt. fe. S., examine I, Xe. 

Also certified copy of letters patent of the United States dated 
June 4th, 1870, and numbered 104,576, marked Complainants’ Ex- 
hibit © By’ R. ke. S., examiner, €e. 

Also an assignment from John M. Thatcher to the Thatcher Ileat- 
ing Company, dated June 17th, 1870, assigning all his right, title, 
and interest in letters patent 104,376 to that company, marked Com- 
plainants’ exhibit ‘ thy RK. ie. S., examiner, Ke. 

Also a certified copy of assignment from the Thatcher Heating 
Company to Bentley C. Bibb, dated June 18th, 1870, marked Com- 

plainants’ Exhibit “D” RL ELS. examiner, &e. 
29 Also a certified copy of an assignment from the Thateher 
Heating Company to Samuel PD. Sexton, dated June 18th, 
1870, marked Complainants’ Exhibit “ 1,’ R. E.S., examiner, e. 

Also a certified copy of an assignment from) the Thatcher Heat- 
ing Company to David Stuart and Richard Peterson, dated June 
Sth, 1870, marked Complainants’ Exhibit “IF,” R. E.S., examiner, 
XC. 


Complainant thereupon calls Jonn M. Trrarcuer, who, being duly 
affirmed according to law, deposes and says: 


.1. What is your name, age, residence, and occupation ? 

A My name is John M. Thatcher; T reside at Jersey City, New 
Jersey ; age, fifty-nine years, and am a manufacturer of stoves, fire- 
place stoves or heaters, ranges, and furnaces. 

Q. 2. How long have you been in that business, and state whether 
you have made any Inventions or taken out any patents in relation 
to the same. 


ren, 
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A. I have been in that business thirty years, and have been 
‘nearly all that time experimenting, inventing, and manufacturing 
stoves and heating apparatus. I have taken out patents on cook- 
stoves, furnaces, fire- -place stoves and heaters, and among others the 
a. on which this suit is brought, No. 104,576. 

Q.3. Do you know of any top- feeding base- burning arty” 
beaien manufactured and kept on sale by “the defendants ? And, if 
yea, give the trade names of the same. 

. A. Ido; the first is called “The Morning Glory,” another called 

“The Burtis,” of two patterns; another called “The Mayflower, 

Q. 4. Have you recently read the.specification of your pat- 

30) ent No. 104,576, and is the same fresh in your mind and fully 

understood by you? And, if yea, please state whether the 

heaters mentioned in your last answer resemble or differ from what 

is described in said patent and claimed in the first two clauses of the 
claim thereof. 

A. I have recently read my patent and the same is fresh in my 
mind and fully understood by me. Each of the heaters named does 
not differ from what is described and claimed in the first and second 
claims of said patent. In those respects each of said heaters is pre- 
cisely the same as what is described and claimed in the first and, 
second claims of the patent. 

Q). 5. State whether or not you know the defendants have sold the 
heaters named in your answer to the third question between the 
14th of June, 1870, and the 9th day of December, 1876. 

A. I know that they have so sold “ The Morning Glory ” and the 
two patterns of the “ Burtis.” I did not know of their selling the 
“ Mayflower” until 1876. I have seen them delivering these goods 
from their place of business in Water street, and Burtis himself has 
admitted to me that. they had made such sales. 


JOHN M. THATCHER. 
Subscribed and sworn to before me this 18th day of December, 


1S7b. 
R. Ek. STILLWELLE, 
Lerainine I, AC. 

Adjourned to the 22d, at 3 p.m. 

I, hk. FE. Stillwell, an examiner duly appointed, &e., do certify that 
John M. Thatcher, the witness above named, appeared before me on 
the Sth day of December, 1876, and, after being duly sworn by me 
in the above matter, he gave his testimony on the part of the com- 

plainant, which was reduced to writing by me, and he subscribed 
es same in my presence. 

| further certify that Francis C. Bowman, Esq., appeared as 
counsel for the complainant, and A. J. Todd, Esq., as counsel for 
defendant, on the 14th day of December, 1576, and that the hearing 
Was adjourned to the 18th inst., at which time said testimony was 


take "ee. 


R. bk. STILLWELE, 


Kraminer, NO, 
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31 CoMPLAINANT’s Exuipir A. R.E.LS., Ex’r. Dee. 18th, 1876. 


STATE OF NEW YORK, 
City and County of New York, 5° 
We, John M. Thateher, William Cotheal, Egbert Ward, Morris 8. 
Thompson, and John I*. Miller, do hereby certify that we desire to 
form a company pursuant to the provisions of an act entitled “An 
act to authorize the henge sine of corporations for manufacturing, 
mining, mechanical, or chemical purposes,” passed February 17 th, 
1848S, and of the sever: <i acts extending and amending such act. 
That the corporate name of said company 1s. to be “Thatcher 
Heating Company,” and the objects for which the company Is to be 
formed are to manufacture, sell, and deal in apparatus for heating 
ventilating, and all articles connected therewith ; that the amount 
of the capital stock of the said company is to be fifty thousand dol- 
lars; that the term of the existence of the said company is to be 
fifiv vears; that the number of shares of which the said stock 1s to 
consist is to be fifty thousand, and the number of the trustees who 
shall manage the concerns of said company for the first vear is five, 
and the names of such trustees are John M. Thateher, Willam Co- 
theal, Egbert Ward, Morris 8. Thompson, and John F. Miller, and 
the name of the place in which the operations of the said company 
are to be carried on is the city and county of New York. 
WILLIAM COTHEAL. 
EGBERT WARD. 
M. S. TITOMPSON. 
JOIN FL MILLER. 
JOUN M. THATCHER, 
In presence of—— 
CHLAS. M. HALL. 


[U.S. d-cent stamp, canecled. | 


o2 Srate oF New York, - 
City and fers of New York: sy? 


Qn this thirtieth day of April, A. D. 1868, before me personally 
appeared John M. Phatcher, William Cotheal, Egbert Ward, Morris 

Thompson, and John I’. Miller, to me known to be the individuals 
described in and who executed the foregoing certificate, and they 
severally before me signed the said: certificate and acknowledged 
that they signed at nd executed the same for the purpose therein 
mentioned, 


CHAS. M. HALL, 
Notary Public. 
STATE OF New York, \ 
City and een of New York, 


SS ° 


[, Ilenry A. Gumbleton, clerk of the said city and county and 
clerk of the supreme court of said State for said county, do certify 


that L have compared the preceding with the original ‘certificate of 


Incorporation on file in my office, and that the same is a correct 
transeript therefrom and of the whole of sueh original. 
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Tn witness whercof I have hereunto subscribed my name and 
affixed my official seal this 15th day of April, 1877. 


[SEAL. ] HENRY A. GUMBLETON, Clerk. 
Endorsed: Filed 50 April, 1868. 


OO CoMPLAINANTS Exuipir B. R. ELS. Ex’r. Dee. 18, 1876. 
THe U.S. Parenr Orricr. 
To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Jolin M. Thatcher, dated 
June 14th, 1870, No. 104,576, for improvement in fire-place heaters. 

In testimony whereof I, J. M. Thacher, Acting Commissioner 
of Patents, have caused the seal of the Patent Office to be hereunto 
affixed thisseventh day of June, in the year of our Lord one thou- 
sand eight hundred and seventy-two, and of the Independence of 
the United States the ninety-sixth. 

[SEAL. | J. M. THACHER, 


Acting Commissioner. 
No. 104,576. 
Thre Uxirep Srares or AMERICA. 


To all to whom these letters patents shall come: 


Whereas John M. Thatcher, of Bergen, New Jersey, has alleged 
that he has invented anew and uscful Improvement in fire-place 
heaters, and has made oath that he is a citizen of the United States; 
that he verily believes he is the original and first inventor or dis- 
coverer of the said improvement, and that the same hath not to lis 

knowledge and belief been previously known or used; has 
O34 paid into the Treasury of the United States the sum of thirty- 

five dollars, and presented a petition to the Commissioner of 
Patents praving that a patent may be issued therefor : 

These are, therefore, to grant to the said Jobn M. Thatcher, his 
executors, administrators, or assigns, for the term of seventecn vears 
from the fourteenth day of June, one thousand eight hundred and 
seventy, the full and exclusive right and liberty of making, using, 
and vending to others to be used, the said improvement, a descrip- 
tion whereof is given in the annexed schedule and made a part of 
> these presents. 

In testimony whereof IT have caused these letters to be made 
patent and the seal of the Patent Office to be hereunto affixed. 

Given under my hand, atthe city of Washington, this fourteenth 
day of June,in the year of our Lord one thousand eight hundred 
and seventy, and of the Independence of the United States of Amer- 
iva the ninety-fourth. 

; Ww. 1. OF TO, 
Aching Seerclary of the Lnterior. 


jp 154) 


we RET : 
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Countersigned and sealed with the seal of the Patent Office. 
[SEAL. | SAML S. FISHER, 


(Commetssioner of Patents. 
(ITere follow diagrams marked pp. 34 & 55.) 
OW Unxirep States PATENT OFFICE. 
Joun M. Tirrarcuer, of Bergen, New Jersey. 
Tinprovenent in Five- Place [leaters. 


Specification forming part of Letters Patent No. 104,576, dated June 
1-4, 1870. 


To all whom it may concern: 

Be it known that I, John M. Thatcher, of Jersey City, Hudson 
county, New Jersey, have invented certain new and useful improve- 
ments in fire-place heaters; and Ido hereby declare the following 
to be a full, clear, and exact description of the same, reference being 
had to the accompanying drawings, and to the letters of reference 
marked thereon. , 

My invention consists, first, of a base-burning fire-place stove, mn 
Which are combined the following elements, namely: A cylinder or 
body projecting outward from the mantel or frame, a fuel magazine 
or feeder within the said cylinder, and an opening through which 
the sald Miatuzine Call be fed from above. The object of this part of . 
mv invention is to Inerease the capacity of the fucl-magazine; sec- 
ondly, of a base-burning fire-place stove or heater in which the mag- ‘ 
azine or feeder is extended to the feed-opening of the outer casing, 
so that there may be no open space across which to project the fucl 
on feeding the magazine; thirdly, in the combination, with a fire- 
place stove or heater, of a feeder or magazine projecting above the 
top of the heater, so as to increase the capacity of the said magazine. 

figure Lis a front view of my improved fire-place heater ; big. 2, 
a vertical section of the same; Fig. 3,a sectional plan; Pig. 4, a plan 
view with part of the mantel removed; Fig. 5, a view of the “slicer” 
or plate to be introduced into the fire-pot under the “ feeder,” for the 
purpose of holding up the coal which is unconsumed when the 
clinkers, ashes, &c., In the lower part of the fire-place have to be re- 
moved, lig. 6 is a plan view of the grate, and Fie. 7 an edge view 
of the grate. 

My improved fire-place heater is made in two parts, the part a 
being a stationary concave, fitted to and set in the fire-place 6 below 
the mantel ¢, and having a front plate or frame, d, similar to that of 
an ordinary grate, and adapted to the shape of the movable part of 
the heater or stove, the latter being arranged to slide in and out of 
the stationary concave @ upon guides a! attached to the bottom plate 
a” of the stationary concave. When the heater is not required to be 
used, the movable part may be withdrawn from the fire-place, and a 
summer-picce so fitted to the latter as to close the opening in from 
of the statlonary concave. 
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The object of the guides is to so direct the movable part when it 
is pushed into the stationary part that the short funnel or outlet a4 
for the products of combustion wil pass into the short sheltly-con- 
ical collar a, whieh projects inward from the concave a, near the 
bottom plate. A good joint is thus produced, and the leakage of 
products of combustion into the air-space between the concave and 
the movable part of the heater Is prevented. 

It will be observed that the back of the concave a is set at a little 
distance from the back of the chimney, so that the heat and products 
of combustion from the flue-passage a?, which pass through the con- 

cave, as before deseribed, may pass up the chimney behind the con- 
cave, and thus make the concave a heating-plate for the air, which 
passes In contact with its opposite side. In the base of the movable 
part of the heater is an air-chamber, f, which may receive air from 
the room by holes f! in the flaring base-plate {2 or air may be 
brought into the chamber from below through holes in the hearth 
or bottom plate. Some of the air from this chamber f passes through 
holes g of the flaring base-plate into the space between the concave a 
and the eylindrical jacket 4 of the movable part of the heater, and 
rises up into the distributing-chamber 7, from which a hot-air pipe, 
“) conduets the heated air ‘through ‘ise chimney 7? (shown broken 
off in the drawings) to the room or rooms above in the usual way. 
The air from the reeceiving-chamber f also passes up through a set 
of vertical air-heating tubes,7, at the rear of and partly surrounding 
the fire-pot, said tubes being secured on the two circular plates 7! 7°, 
which form the top of the receiving-chamber, and the bottom of the 
distributing-chamber, and which, together with the evlindrical 
jacket /, form the inclosure in which are situated the inclosed ash- 
pit 4, the fire-pot m, and the lower portion of the feeder or maga- 
ZINC VN. 

In order to protect the lower part of the feeder or magazine from 
the fire, and also to obtain a circulation of air downward from the 
tup of the stove to the fire-pot to assist In burning the gases, I, in 

the present instance, construct the magazine with double 
Ot walls, a! n?, having sufficient room between them for a body 

of air,and ecommunieating with the outside air by holes n* at 
the ep of the feeder, and with the fire- pot by holes at the bottom of 
the feeder, so that the air shall enter at the top of the air-space, be- 
tween the walls of the magazine, and pass down to the fire-pot for 
the purpose of keeping the lower part of the feeder comparatively 
cool, protecting the coal in the feeder from combustion, and supply- 
ine air to burn the gases from the burning coal in the fire-pot. 

A more minute description of my improved heater than that given 
above will be unnecessary, as several of the parts described and 
illustrated in the drawings form the subjects of other patents, and 
Iny present improvements relate especially to the top-feeding ar- 
rangements cf a fire-place stove or heater. I will now refer more 
particularly to these improvements. 

In constructing my improved heater [I have so combined three 
elements or features as to produce an important result. These feat- 
ures are as follows: First, a cylinder or body of the heater projecting 


fe ess a aL ia Secs toa tal 


JOUN Hi. BURTIS ET AL. 19 


The object of the guides is to so direct the movable part when it 
is pushed into the stationary part that the short funnel or outlet a4 
for the products of combustion will pass into the short shehtly-con- 
ical collar @, which projects Inward from the concave a, near the 
bottom plate. A good joint is thus produced, and the leakage of 
products of combustion into the air- space between the concave and 
the movable part of the heater Is prevented. 

It will be observed that the back of the concave a is set at a little 
distance from the back of the chimney, so that the heat and products 
of combustion from the flue-passage a’, which pass through the con- 
cave, as before deseribed, may pass up the chimney behind the con- 
cave, and thus make the concave a heating-plate for the air, which 
passes In contact with its opposite side. In the base of the movable 
part of the heater is an air-chamber, f, which may receive air from 
the room by holes f' in the flaring base-plate f?, or air may be 
brought into the chamber from below through holes in the hearth 
or bottom plate. Some of the air from this chamber f passes through 
holes g of the flaring base-plate into the space between the concave a 
and the evlindrical jacket 4 of the movable part of the heater, and 
rises up into the distributing-chamber 7, from which a hot-air pipe, 
i, conducts the heated air through the chimney ? (shown broken 
off in the drawings) to the room or rooms above in the usual way. 
The air from the receiving-chamber f also passes up through a set 
of vertical air-heating tubes,7, at the rear of and partly surrounding 
the fire-pot, said tubes being secured on the two circular plates 7! 7°, 
which form the top of the receiving-chamber, and the bottom of the 
distributine-chamber, and which, together with the evlindrical 
jacket /, form the inclosure in which are situated the inclosed ash- 
pit A, the fire-pot m, and the lower portion of the feeder or maga- 
ZINC nN. 

In order to protect the lower part of the feeder or magazine from 

the fire, and also to obtain a circulation of air downward from the 
top of the stove to the fire-pot to assist in burning the gases, I, in 

the present instance, construct the magazine with double 
OT walls, a! x?, having sufficient room between them for a body 

of air, and communicating with the outside air by holes n? at 
the top of the feeder, and with the fire-pot by holes at the bottom of 
the feeder, so that the air shall enter at the top of the air-space, be- 
tween the walls of the magazine, and pass down to the fire-pot for 
the purpose of keeping the lower part of the feeder compar: ative ly 
cool, protecting the coal in the feeder from combustion, and supply- 
ine air to burn the gases from the burning coal in the fire-pot. 

A more minute description of my improved heater than that given 
above will be unnecessary, as several of the parts described and 
illustrated in the drawings form the subjects of other patents, and 
Inv present improvements relate especially to the top- feeding ar- 
rangemets cf a fire-place stove or heater. I will now refer more 
particularly to these improvements. 

In constructing my improved heater I have so combined three 
elements or features as to produce an important result. These feat- 
ures are as follows: First, a cylinder or body of the heater projecting 
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outward from the frame or mantel: second, a feeder or fucl-imaga- 
zine within the eylinder; and, thirdly, an opening through which 
the said magazine can be fed from above. 

While fire-place stoves or heaters with protuberant cylinders and 
feeders or magazines were known prior to the date of my invention, 
lam not aware that the above combination of three features above 
referred to—namely, a top-feeding arrangement, a protuberant. evl- 
inder permitting such an arrangement, and a magazine within the 
eylinder—has ever been known or used prior to my invention of the 
sane. 

It has been the practice to so construct base-burning fire-place 
stoves or heaters that the fuel had to be introdueed into the feeder 
or magazine through a doorway in front; hence the magazine was 
of a very limited capacity. By so arranging the feed-hole, however, 
that the fuel can be introduced into the magazine from above, the 
capacity of the magazine is Increased—a result which [ especially 
aimed at in adopting the first part of my invention, namely, the 
above-mentioned combination, and in the production of my top- 
feeding, base-burning fire-plece stove. 

The second part of my invention consists in extending the feeder 
or magazine to the feed-hole of fire-place stoves. This not only in- 
creases the capacity of the magazine to some extent, but an uninter- 
rupted passage or guide is afforded for the introduction of tuel into 
the magazine through the opening in the outer easing. 

The capacity of the magazine is still further increased, in the 
present instance, by carrying the feeder up above the top of the 
heater, by placing thereon a movable section, 0, furnished with a 
cover, o', which has to be lifted off when coal has to be introduced 
Into the magazine. 

At and around the base of this removable section o is a flange, 0°, 
perforated with holes to match the holes in the feeder or magazine, 
so that by turning the removable section, the air-passage through 
the walls of the feeder may be closed wholly or partially, as desired. 

fn case the upper section o of the feeder should be made in one 
piece with the feeder, a registering-plate, perforated with similar 
holes, may be used In place of the flange. 

I claim— 

I. A base-burning, fire-place stove, in which are combined the 
following elements, namely, a cylinder or body projecting outward 
from the mantel or frame, a fuel-nmagazine or feeder within the eyl- 
Inder, and an opening through which the said magazine ean be fed 
from above. 

2. A fire-place stove or heater, in which the magazine is extended 
to the feed-opening of the outer casing. 

3. In combination with a fire-place heater, a feeder or magazine 
projecting above the top of the heater, substantially as deseribed. 

JOUN M. THATCHER. 

Witnesses : 

IC. TREADWELL, Jr. 
WILLIAM McINTYRE. 
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= a= 
(65.) 


The U. S. Patrenr OFFrice. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of an assignment recorded in Liber C 15, page 210. 

In testimony whercot I, ellis Spear, Acting Commissioner of Pat- 
ents, have caused the seal of the Patent Office to be hereunto aflixed 
this thirtieth day of November, in the year of our Lord one thou- 
sand cight hundred ‘and seventy-five, and of the Independence of 
the United States the one hundredth. 

[SEAL ] ELLIS SPEAR, 


Acting Commissioner. 
(C 15, p. 210.) 


Whereas I, John M. Thatcher, of Jersey City, State of New Jersey, 
did obtain letters patent of the United States, jor which letters patent 
bear date the 14th day of June, in the year one thousand eight hun- 
dred and seventy, and are numbe red 104: 70; and 

Whereas I have agreed to sell said letters patent and all my 
right, title, and interest therein to the Thatcher [eating Company 

“Now, therefore, this indenture witnesseth: That I, the said John Ar 

Tihatcher, for and in consideration of the sum of one dollar to 
ow) mein hand paid, the receipt of which is hereby acknowledged, 

have assigned, sold, and set over to the Thateher ITcating 
Company, a corporation duly incorporated under the laws of the 
State of New York, all the rient, title, and interest which I have in 
the said invention as secured to me by said letters patent for, to, and 
in the entire territory of the United States, the same to be held and 
enjoyed by the said Thatcher Heating Company for them own use 
and behoof, and for the use and be hoof of their successors and ; USsIONs, 
to the full end and term for which said letters patent are granted, 
and for the term of any renewal, reissue, or extension thereof, as 
fully and entirely as the same would have been held and enjoved 
by me had this assignment and sale not been made. 

In testimony whereof I have hereunto set my hand and seal this 
seventeenth day of June, in the year one thousand cight hundred 
and seventy. 

JOHN M. THATCHER. [sear] 


[5-cent stamp, canceled. | 


Sealed and delivered in the presence of— 


M. 8S. THOMPSON. 


be THE THATCHER HEATING CO. ET AL. VS. 


STATE oF New York, 
City and County of New York, js 


On this eighteenth day of June, A. D. 1870, before me personally 
appeared John M. Thatcher, to me known to be the same person de- 
scribed in and who exeented the within instrume nt, and acknowl- 
edeed that he executed the same. 

JAS. A. RUTHVEEN, 
Notary Public, N.Y. Co. 


Complainants’ Exh. C. RK. ELS, Ex’r. Recorded June 22, 1870. 
lox’d. 


40 COMPLAINANTS’ Exnipir D. RR. ELS. Ex’r. Dee. 18th, 1876. 


(G0.) 
Tue U.S. Parent OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of an assignment recorded in Liber C 13, page 216. 

In testimony whereof I, ellis Spear, Acting Commissioner of Pat- 
ents, have caused the seal of the Patent Office to be hereunto affixed 
this thirtieth day of November, in the vear of our Lord one thou- 
sand eight hundred and seventy-five, and of the Independence of 
the United States the one hundredth. 

[ SIAL. | ELLIS SPEAR, 


Acting Conmissioner. 
(C lo, p. 216.) 


Whereas John M. Thatcher did obtain letters patent of the United 
States of America for the invention of a top-feeding, basc-burning 
fire-place stove, which letters patent bear date on the fourteenth dav 

June, in the vear one thousand eight hundred and seventy, and 
are numbered 104,376: and 

Whereas the said John M. Phateher has duly assigned, sold, and 
set over all his interest in said invention as secured to him by the 
said letters patent to the “Thatcher ITeating Company,” a corpora- 

tion organized under the general laws of the State of New 
4] York, by an assignment bearing date on the seventeenth day 

of June, in the year one thous: ind elght hundred and seventy ; 
and 

Whereas by a certain agreement in writing, bearing date on the 

ciehteenth day of May, in the year one thousand eight hundred and 
seventy, made between yy said “Thatcher Heating C ompany,” par- 
ties of the first part, Bb. Bibb, trading under the name of Bibb 
and Company, of the its of Balt timore, in the State of Maryland, 
party of the second part, Samuel B. Sexton, of the city of Baltimore 
and State of Maryland, party of the third part, and’ David Stuart 
and Richagd Peterson, composing the firm of Stuart, Peterson and 
Company, of the city of Philadelphia and State of Pennsylvania, 
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parties of the fourth part, it was agreed, among other things, that 
the parties of the first part thereto, upon obtaining letters patent for 
the invention above described, would duly sell and convey one equal 
’ quarter interest in said letters patent to each of the other parties 
thereto for the price or sum of one thousand dollars for each quarter 
interest, such interest to be held, used, and enjoyed by the parties to 
said agreement only in the manner and subject to the agreement, 
conditions, and restrictions in said agreement expressly provided, as 
by reference thereto had will more fully and at large appear 
Now, therefore, this indenture w itnesseth : That the said 'T li: atcher 

Heating Company, in consideration of said agreement, and in further 

consideration of the sum of one thousand dollars to them: in hand 

paid by said Bentley C. Bibb, trading under the name of Bibb and 

Company, of Baltimore, Maryland, the receipt of which is hereby 

acknowledged, have assigned, sold, and set over, and do hereby 

assign, sell, and set over, unto the said Bentley, C. Bibb, &e., the full 
and equal undivided one-quarter part of all the right, title, and in- 
terest which the said “ Thatcher Heating Company ” has in the said 
invention as secured to them by said letters patent and said assign- 
ment thereof for, to, and in the entire territory of the U nited 

42 States; to have and to hold the same to the full end of the 
term for which said letters patent are granted, and until the 
expiration of any renewal, reissue, or extension thereof, as fully and 
entirely as the same would have been held and enjoyed by the said 
“Thatcher Heating Company” had this assignment and sale not 
~ been made, the same to be held, used, and enjoyed, however, subject 
to each and every of the conditions, restrictions, and limit ations mn 

said above-mentioned agreement contained. 

In witness whereof the Thatcher Heating Company have for 
themselves and their suecessors and assigns caused these prescuts to 
be signed by their ‘president and corporate seal to be hereunto 
affixed this eighteenth day of June, in the year one thousand cight 
hundred and seventy. 

[Seal Thatcher Heating Co., N. Y.] 
M.S. THOMPSON, President. 
| Two 5-cent stamps, canceled. ] 
Witnesses : 
J. M. THATCHER. 
L. M. THATCHER. 
Reeorded June 22, 1870. Examined: Hl. M. II. 
AS COMPLAINANTS Exnipir Ek. R. EOS. Ex’r. Dee. 1S, 1S76. 
(65. 
The U.S. Parenr OFrice. 
To all persons to whom these presents shall come, Grecting : 

This is to certify that the annexed isa true copy from the records 

of this office of an assignment recorded in Liber C15, page 211. 


In testimony whereof I, Ellis Spear, Acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
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affixed this thirticth day of November, in the year of our Lord one 
thousand cight hundred and seventy-five, and of the Independence 
of the United States the one hundredth. 
[SEAL. | ELLIS SPEAR, 
Acting Commissioner. 


C18, p. 211. 


Whereas John M. Thatcher did not obtain letters patent of the 
United States of America for the invention of a top-feeding, base- 
burning fire-place stove, which letters patent bear date on the four- 
teenth day of June, in the year one thousand eight hundred and 
seventy, and are numbered 104,376; and 

Whereas the said John M. Thatcher has duly assigned, sold, and 
set over all his interest in said invention as secured to him by the 
said leiters patent to the “Thatcher Heating Company,” a corpo- 
ation authorized under the general laws of the State of New York, 
by an assignment bearing date on the seventeenth day of June, in 

the vear one thousand eight hundred and seventy ; and 
4 Whereas by a certali agreement in writing, bearing date on 

the eighteenth day of May, in the year one thousand eight 
hundred and seventy, made between the said “ Thatcher Heating 
Company,” parties of the first part, B.C. Bibb, trading under the 
name of Bibb & Company, of the city of Baltimore, in the State of 
Maryland, party of the second part, Samuel B. Sexton, of the city 
of Baltimore and State of Maryland, party of the third part, and 
David Stuart and Richard Peterson, composing the firm of Stuart, 
Peterson & Company, of the city of Philadelphia and State of Penn- 
svivania, parties of the fourth part, 1t was agreed, among other 
things, that the parties of the first part thereto, upon obtaining let- 
ters patent for the invention above described, would duly sell and 
convey one equal quarter interest in said letters patent to each of 
the other partics thereto for the price or sum of one thousand dol- 
lars for cach quarter interest, such interest to be heid, used, and en- 
joved by the parties to said agreement only in the manner and sub- 
ject to the agreements, conditions, and restrictions in said agreement 
expressly provided, as by reference thereto will more fully and at 
large appear: 

Now, theretore, this indenture witnesseth: That the said Thatcher 
Heating Company,in consideration of said agreement,and in further 
consideration of the sum of one thousand dollars to them in hand 
paid by Samuel B. Sexton, of Baltimore, Maryland, the receipt of 
Which is hereby acknowledged, have assigned, sold, and set over, 
and do licreby assign, sell, and set over, unto the said Samuel B. 
Sexton the tull and equal undivided one-quarter part of all the 
right, tithe, and interest which the said “ Thatcher Heating Com- 
pany ” has in the said Invention as secured to them by said letters 
patent and said assignment thereof for, to, and in the entire terri- 
tory of the United States; to have and to hold the same to the full 
cnd of the term for which letters patent are granted, and until the 
expiration of any renewal, reissue, or extension thereof, as fully and 
and entirely as the same would haye been held and enjoyed by the 
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said “ Thatcher Heating Company ” had this assignment and 

4d sale not been made, the s same to be held, used, and enjoyed, 

however, subject to each and every of the conditions, restrie- 

tions, and limitations in said above-mentioned agreement contained. 

In witness whereof the Thatcher Heating Company have for them- 

selves, their successors and assigns, caused these presents to be signed 

by their president, and their corporate seal to be hereunto aflixed 

this eighteenth day of June, in the vear one thousand eight lun- 
dred and seventy. 

[Seal Thatcher Heating Company, N. Y.] 

M. TITOMPSON, President. 


[Two 5-cent stamps, canceled. ] 


Witnesses: 
J. M. TITATCHER. 
L. M. THATCHER. 


Recorded June 22, 1870. 


AG COMPLAINANTS Texuipir I. RR. Ee. S.) Dee. 18, 1876. 
U.S. Cireuit Court of New Jersey. 
(60.) 
The U.S. Patent OFFICE. 


To all persons to whom these presents shall come, Grecting : 


This is to certify that the annexed Is a true copy from the records 
of this office of an assignment recorded in Liber C 15, page 215. 

In testimony whereof I, [1s Spear, Acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
aflixed this thirticth day of November, in the year of our Lord one 
thousand eight hundred and seventy-five, and of the Independence 
of the United States the one hundredth. 

[SEAL. | ELLIS SPEAR, 


Acting Commissioner. 
C 15, p. 215. 


Whereas John M. Thatcher did obtain letters patent of the United 

States of America for the invention of a top-feeding, base-burning 

fire-place stove, which letters patent bear date on the four- 

47 teenth day of June, in the year one thousand cight hundred 
and seventy, and are numbered 104,576 ; 

And whereas the said John M. Thatcher has duly assigned, sold, 
and set over all his interest in said invention as secured to him by 
the said letters patent to the * Thatcher Heating Company,” a cor- 
poration organized under the gencral laws of the State of New York, 
by an assignment bearing date on the seventeenth day of June, in 
the vear one thousand eight hundred and seventy : 

And whereas by a certain agreement in writing, bearing date on 
the eighteenth day of May, in the vear one thousand eight hundred 
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and seventy, made between the said “Thatcher Heating Company,” 
parties of the first part; B. C. Bibb, trading under the name of Bibb 
& Company, of Baltimore, in the State of Maryland, party of the 
second part; Samuel 6. Sexton, of the city of Baltimore and State of 
Maryland, party of third part, and David Stuart & Richard Peter- 
son, Composing ‘the firm of Stuart, Peterson & C ompany, of the city 
Phil: adelphia and State of Pe nnsylvania, parties of the fourth part, 
it was agreed, among other things, that the parties of the first ps art 
thereto, upon obtaining letters patent forthe invention above de- 
scribed, would duly sell and convey one equal quarter Interest In 
sald letters patent to each of the other parties thereto, for the price 
orsum of onethousand dollars for each quarter interest, such interest 
to be held, used, and enjoyed by the parties to said agreement only 
in the manner and subject to the agreements, conditions, and re- 
strictions in said agreement expressly provided, as by reference 
thereto will more fully and at large appear : 

Now, therefore, this indenture witnesseth: That the said Thatcher 
Heating Company, in consideration of said agreement and in further 
consideration of the sum of one thousand dollars to them in hand 
paid by said David Stuart and Richard Peterson, com posing the 
firm of Stuart, Peterson & Company, of Philadelphia, Pennsylvania, 

the 1 receipt of which is hereby acknowledged, have assigned, 
4S sold, and set over unto the said Stuart, Peterson X Company, 

the full and equal undivided one-quarter part of all the rights, 
title, and interest which the said * Thatcher Heating Company ” has 
in the said invention as secured to them by said letters patent and 
said assignment thereof for, to, and in the entire territory of the 
United States; to have and to hold the same to the full end of the 
term for which said letters patent are granted and until the expira- 
tion of any renewal, reissue, or extension thereof, as fully and en- 
tirely as the same would have been held and enjoyed by the said 

Thatcher [eating Company ” had this assignment and. sale not 
been made, the same to be held, used, and enjoved, however, subject 
to each and every of the conditions, restrictions, and limitations in 
suid above-mentioned agreement contained. 

In witness whereof the Thatcher Heating Company have for 
themselves and their successors and assigns caused the presents to 
be signed by their president and corporate seal to be hereto aflixed 
this cighteenth day of June, in the year one thousand eight hun- 
dred and seventy. 

[Seal Thatcher Heating Company, N. Y.] 
M.S. THOMPSON, President. 


[Pwo H-cent stamps. | 


Witnesses : 
JI. M. THATCHER. 
LL. M. THATCHER. 


Reeorded June 22, 1870. 


JOUN Il. BURTIS ET AL. Ze 


4) United States Circuit Court, Southern District of New York. 


Tue THrarcuer Heating Company and Others 
US. 
Joun TT. Burris and Jomn M. Grarr. 

Testimony taken on the part of the complainant in reply under 
and pursuant to the 67th rule of the Supreme Court of the United 
States, as amended, before John A. Shields, Esq., a standing ex- 
aminer of said Court. 

New York, March 3, 1S79—11 o'clock a.m. 
Met pursuant to notice. 
Present: B. I. Lee, Esq., of counsel for complainant, and A. J, 

Todd, Esq., of counsel for defendants. 


JouN M. Trarcuer, a witness on behalf of the complainants, 
being duly sworn deposes and says: 


(Q). 1. What is your name, age, residence, and occupation ? 


DV A. John M. Thateher; [am 61 years of age; I reside in- 


Jersey City, New Jersey, and I ama manufacturer and in- 
ventor of stoves, furnaces, and ranges. 

Counsel for complainants offers in evidence a certified copy of 
the file-wrapperand contents in the matter of the letters patent granted 
John M. Thatcher, dated June 14, 1870, No. 104,576, for improve- 
ment in fire-place heaters, and the same is marked Compl’ts’ Iexh. 
Thateber File and Contents, J. A. S., Iex’r. 

Q. 2. Are you the person named as inventor in the exh. just 
offered in evidence ? 

A. Tam. 

(). 3. It appears by said exh. that the model belonging: to letters 
patent No. 104,376, dated June 14, 1570, was filed in the Patent 
Office on March 24,1868. DPlease state where and when that model 
was made. 

A. It was made in the shop of Thatcher & Haviland, 602 Broad- 
way, New York, between the 10th day of February and the 14th 
day of April, 1867. 

(). 4. How do you fix those dates 

A. [hired Thomas Brennan, who commenced on the 10th of 
lebruary, 1867, to make the model, and — was one of the first things 
about that he done when he came there. The time occupied in 
making it, to the best of my recollection, was about ten days. 

Q). 5. Why do you specify the date, April 14, 1867, in your 
answer to Q. 5? 

A. Beeause on that day I hired Raymond Salt, and the model 
was finished prior to that time. 

(. 6. Where is Raymond Salt now, and what Is his business ? 

A. He is working for me and has charge of my shop, and is a tin- 
smith by trade. 
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(). 7. Hfashe been in your employ ever since April 14, 1867? 
>| A. He has been in my employ ever since. 

(). 8. Was this invention put into actual use by you at any 
time after February 10, 1867, by the construction of fire-place heat- 
ers constructed in accordance with said patent No. 104,576 ? 

A. It was. 

(Q). 9. State when and by whom the working drawings for the pat- 
terns for the fire-place heater constructed according to your patent 
were made. 

A. They were made about the 25th or 26th of April, 1867, by me. 

(). 10. Tow do you fix the date stated In your last answer ? 

A. I find upon the cash-book of Thatcher & Tlaviland on the 
24th April, 1867, an entry for drawing paper on which the working 
drawings were made by me immediately after the purchase of that 
paper. 

Q. 11. Ilow soon after that paper was bought had you finished 
these working drawings ? 

A. It could not have exeeeded three days, but was likely to be 
done in much less time. 

(). 12. How soon after these drawings were finished were the 
working patterns commenced to be made from these drawings ? 

A. These drawings were put in the hands of the pattern-maker 
immediately, from which he commenced to make the wooden pat- 
terns. 

Q. 15. What was the name of this pattern-maker, and what has 
become of him? 

A. KR. WK. Cavanagh; he resided at that time in Jersey City; he 
is now dead. 

Q. 14. What has become of those working drawings ? 

A. I was informed bv lis son, and his wife also, since his death 
that all bis drawings were destroyed shortly after his death, when 
they were cleaning up things. 

(). 15. Can vou tell me the present residence of Thomas Brennan? 

A. I cannot, sir; he does not seem to have any residence. 
o2 (). 16. Ilave you made any effort to find lim within the 

past twenty days; and, if so, with what result ? 

A. IT have, and have been unable to find him. I went to the ad- 
dress given by him where I could find him, but they were unable 
to tell me where he was; the last they knew of him he was work- 
ing in Prospect Park, Brooklyn. I went there to find out whether 
he was there or not; they couldn't tell me where he was to be found; 
they had not seen him fora long time. I saw his own son also; he 
could not tell where he was to be found. From all I could learn he 
seemed to have no stated residence where he could be found. 

().17. When and where was a completed fire-place heater eon- 
structed from those patterns, in accordance with what is shown in 
letters patent No. 104,576, actually set up and put in operation with 
a fire in it? 

A. In September, 1567, at 602 Broadway, New York, at the place 
of Thatcher & Haviland. 
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(). 18. How did such heater differ, if at all, from what is shown 


in the drawings of your patent No. 104,376 ? 


A. The only difference I see is that the doors of that heater that 
lead to the ash-pit, and the opening for slicing the fire, which doors 
are marked on the drawing S? and Ix’, were divided in two parts in 
that heater, while they are single doors in the drawing. 

Q. 19. What was the working of that heater so set up and oper- 
ated in September, 1867, in respect to its operation being successful 
or otherwise ? 

A. It worked entirely suecessful. 

Q. 20. Was any alteration ever made in the model between the 
time that it was constructed—between Feb. 10 and April 14, 1867— 
and the time that it was actually filed in the Patent Office ” 

A. None whatever. 

Q. 21. For what purpose did you cause Brennan to make this 
mode] ? 

A. For the purpose of a Patent Office model to be de- 
ays) posited 1n the Patent Office; I mtended to make application 
for a patent. 

(). 22. How long before the making of that model was the inven- 
tion which was exhibited in it, and which is now the subject of let- 
ters patent No. 104,576, complete in your mind ? 

A. For at least six months prior to the commencement of that 
model. 

(). 25. After the setting up of the first heater in September, 1867, 
as you have stated, were any others set up between that time and 
May Ist, 1868? 

A. There were. 

(). 24. How many such fire-place heaters constructed in accordance 
with said patent No. 104,576 were actually set up on May Ist, 
1868 ? 

A.. Nearly twenty. 

(). 25. Where were they set up? 

A. They were set up nearly all in Jersey City, I believe in dwell- 
ings—mainly in Jersey City. 

(). 26. Were any of these new houses that have been recently 
completed for the annual season for the sale of houses, which ends 
May Ist? 

A. They were all new houses. 


JOUIN M. THATCHER. 


Sworn to before me this Mareh 5, 1879. 


9 


Kvaminer, AC, 


Adjourned to 5 p.m. 
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3 OCLOCK P.M. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of Mr. THatrcHer by Mr. Topp: 


ot X (). 27. Have you any memorandum or record in your 
books of aecount referring to said model or the making of 1t? 

A. T have no record showing work on the model, but T have a 
record of the payment of money to Thomas Brennan, who was hired 
to make the model. 

XQ. 28. Was Thomas Brennan hired to do that work only, or to 
work for vou generally ? 

A. My recollection about it is that IT made some inquiry for a 
eood workman to make. some models, and Brennan was recom- 
mended as being a competent workman, and accustomed to model 
work: at the same time he had a promise of other work to suit him. 

XQ. 29. What other models did you desire to have made at that 
time? 

A. A furnace model. 

X 4.50. Did vou have such furnace model made at the same time 
thiat vou had the stove model made? 

A. LT think he followed right up, making the furnace model im- 
mediately after the completion of the fire-place-heater model. 

X.Q. 51. Did vou have the furnace model patented : if so, waen ? 
\. | did, in November 19, 1867. 

A Q When did you apply forthe patent on the Improvement 
9 


A. JT dont think IT could tell without referring to the papers, but 
MV Impression Is it was along in the spring of 1867.) [LT think the 
model went into the hands of Mr. Treadwell immediately after its 
completion. 

XN QQ. 52). How long was Thomas Brennan in your employ ? 

A. Some considerable time. [ don’t know as [ could tell now pre- 
cisely. 

X.Q.55. What length of time; would not your books show pav- 
ments to lim ? 

A. IT can ascertain the precise time. I find an entry of payments 
to him in May, 1s68. [think he worked for the Thatcher Heating 

(‘o. after that for a short time. 
DO XQ. 54. Hfow long was the shop of Thatcher & Haviland 
at 602 Broadway ? 

A. During the continuance of that copartnership, up to May, 
ISOS, 

XN Q. 39. Did Raymond Salt continue with your firm, Thatcher & 
Haviland, up to May, 1568, and then with the Thatcher Heating 
Co, after that date ? 

A. Ife did. 

XN Q.56. Did vou make working drawings of the furnace of which 
you sav Thomas Brennan made the model ? 


' A. I did. 
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Q. 57. When did vou make them ? 
I made those in 1866? 
©. 58. When in 1866 ? 

A. — in the mid-summer of 1866. 

XQ. 39. How do you know this? 

A. I ae it from the books and the men employed to make the 
patterns. 

XQ. 40. When did vou look at the books to get such date? 

A. I couldn't tell precisely when it was, but it must be within a 
year, 

XQ. 41. The drawing paper which you say you find an entry 
for in your cash-book, April 24, 1867; please let me look at it? 

A. The following is the entry : April 24, 1867, store expenses, 
paid for drawing paper, $1.00. 

XQ. 42. Do vou mean by “store” expenses “shop” expenses or 
“ office” expenses? 

A. That entry is taken from my own memorandum, and that 
entry should have been written there in the cash-book in this wise: 
Pattern or patent account instead of store expenses. This was an 
a. of the book-keeper in placing it to the wrong aecount. 

NX Q. 45. Is not the entry contained on page 45 following this 

entry as follows: ° May 11,1867—By patent, paid fee for tiling 
Db application for patent for improvement In furnaces, Slo,” and 

does not this refer to your application for said improvement 
on furnaces ? 

A. It does. 

NX Q. +4. Did you make the drawings—that is, do all the drafting— 
required tor the firm of Thatcher & Haviland ? 

A. Mv recollection is I did. 

XQ. 45. Is there not on pages 45, 47, 51, 55, 55, 57, 59, 61,65, 69, 
G7, 69, 71, 75, 77, and 79 of vour eash-book payments marked 
agalnst pattern account running from May, 1567, through the rest 
of the vear? Now, would you not require drawings to be made for 
these patterns, and did you make such drawings ? 

A. It would require drawings. My recollection is that I made 
them, and also made drawings for patterns made in September, 1866, 
and onward. 

X Q. 46. I find in vour cash-book such entries as this: “May 1, 
1867, by store expenses, paid for sundry items as per M. DB. Ix., 
S1.04." Can you, at this d: ay, say what such items were? 

A. I don’t think that I could; they are probably small items, 
perhaps, of ferriage, rides, mails, or something of that kind. 

X Q. 47. The entries for “ patterns ” expenses do not state what 
such patterns were, do they ? 

A. They do not, I believe, sir. 

X Q. 48. These entries, which I find run from the spring of 1867 
through the remainder of the vear, were “ patterns ” expenses. Can 
you, at this day, say of what patterns they were expelses for. 

A. Pretty generally I can; the first work that Mr. Cavanagh done 
for me wason the fire-place heater, and he was the only man that 
did work on it; he commenced to work on it quite early in the 
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spring, whilst he was working for another party, and all he done 

for some considerable time was all he could do in overtime, as his 
daily labor was employed at another concern. The other pat- 
patterns, namely, alterations and changes. 

X QQ. 49. I find sums paid various parties in your cash-book for 
work on patterns during the fore and middle part of the vear 1567. 
[ do not find any money paid any man by the name of Cavanagh 
during that time, but I do find that Cavanagh was paid for work on 
patterns January 4th and 17th, 1868; also Feb. Ist, Sth, 17th, 22d, 
and 29th; also in March, and the Ist entry I find of his being paid 
anything in 1S67 is Sept. 7th. Am I not correct by this reference 
to your books? 

A. I think so; ves,sir; I think it is correct. Mr. Cavanagh had 
taken this pattern to make with a contingency that we would have 
to allow him to make it on overtime, or nearly so, but didn’t know but 
that it would be entirely so, and there was no money paid to him 
until about the completion of the patterns; then he began to draw 
some money, and said he didn’t require it, as he was drawing weekly 
from his emplovers, and continued to draw money thereafter until 
it Was paid up, and finally became permanently engaged with us 
until his death, or nearly so. 

XN QQ. 90. I find the following entry :“ March 26th, 1868, patterns 
paid tor ornaments to cover of feed, 60c."” Did not this have refer- 
chee to your ton-feed fire-place heater ? 

A. It did, sir, Some alteration was made in the cover to the feed 
of the fire-place stove, as it was thought net to be ornamental quite. 

N Qo o1. f find the following as the first entries to Cavanagh In 
your book : i ; 


18567, September 7. By patterns paid Cavanagh —_---- ----~-- $20 00 
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Am T correct ? 

A. [| believe so, sir. 

XQ. 52. Where did Mr. Cavanagh work at the time you asked him 
to commence to make patterns for you? 

A. Ife worked for Mr. Simons, in Jersey City. 

XN Q. 95. What patterns Mr. Cavanagh made for you or your firm 
he made at your firms shop, did he not ? 

A. Not all of them, he didn’t. 

X. @Q. 54. Where else did le make them”? 


Ot tern-mauakers that worked for me worked on various kinds of 


r~ 


r~ 
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A. He made the fire-place heaters patterns at Simons’, in Jersey 
City. 

X Q. 55. What Simons, in Jersey City? Give full name and 
address. 

A. J. H., TP think itis. Heis in Stuban street; I think there is 
no number . all. 

XQ. 554. I see entries of payments to Simons during the year 
1867; for instance, “June 29, paid him bill for castings, $31.76.” 
Is this the same Simons? 

A. It is. My impression is those are some castings from patterns 
which Cavanagh made of the fire-place heater; that they were taken 
off as fast as the wooden patterns were made. 

X (Q. 06. How is it that vou paid the proprietor, Simons, for cast- 
ings from those patterns, if vou did, but did not pay him for the 
patterns, but paid his emplovee instead ? 

A. I had no business to pay him for the patterns, because he did 
not make them; he simply made the castings from the patterns. 

XQ. 57. Did Holbrow, Gilbert, Yereance, & Smith work for you 
or your firm on patterns in 1567, up to September, and did thev not 
do their work at your shop? 

A. They each worked for us; Hol-.ow, in Greenpoint; 
59 Yereance, down in Mercer street, I think, and Gilbert, at our 
store. Smith dressed up iron patterns only; he had nothing 

to do with wooden. 

XQ. 55. Was Simons aware that Cavanagh worked on your fire- 
place heater patterns overtime ? 

A. That I cannot answer. I don’t know, as I never had any con- 
versation with him on the subject. 

XQ. 59. What do you mean by Cavanagh’s working overtime? 

A. His own time, morning or evening, before or after his work. 

X Q. 60. How was he employed by Simons; do you know? 

A. He was employed weekly by him, I believe. I never made the 
enquiry. 

X Q. 61. Why did you go to him instead of to his employer to 
get the patterns made? 

A. Because I wouldn't go to his employer at all. I would go di- 
rectly to the man who I wanted to execute the work. 

XQ. 62. Why did you not go to him to have him exeeute the 
work for you on account of his em plover 

A. Because his emplover was wholly ee with pattern 
work and had to rely on Mr. Cavanagh. 

X Q. 63. Why did net the employee do the work for and on ac- 
count of his prine pal Mr. Simons? 

A. IT was not aware that Mr. Simons was having any pattern work 


done for any person except for himself. That’s the reason mainly. 


why [Lapplicd directly to Mr. Cavanagh to make this pattern. 

XQ. 64. Why did not you have your own pattern-makers or 
those employed. In your own shop m rake them ? 

A. Two reasons; one was that thev couldn't be taken from the 
work they were on, and the other, | didn’t consider them as com- 
petent to make them as Mr. Cavanagh. 
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XQ. 65. Had Mr. Cavanagh previously made any patterns for 
you? 
60 A. I think not, but [had along acquaintance with him. I 
was the next neighbor to him for several years. I saw a 
ereat deal of his work, and he was a person in whom I had con- 
siderable confidence and a great desire that he should make that 
pattern. I told him I would give him his own time if he would 
only take it to make it. | 
XQ. 66. IT find that you paid Simons for castings as follows: 


LS6S. 
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There is nothing stated as to what these are for; can you at this 
distance of time state? 

A. Those are castings from the iron patterns of that fire-place 
heater to make complete fire-place heaters, which were put up in 
houses. 

Adjourned to Tuesday, March 4, 1579, at 11 o'clock a. m. 


New York, March 10th, IST9—11 o’cloek a.m. 
Met pursuant to adjournment. 
Present: B. I’. Lee, Esq., of counsel for complainants; A.J. Todd, 
Isq., of counsel for defendants. 


Cross-examination of Mr. THarcuer by Mr. Topp continued : 


XQ. 67. When did Mr. Cavanagh first actually enter vour shop, 
of Thatcher & Tlaviland, as an employee? 
61 A. I think in the winter of 1867, late in the fall or in the 
Winter of 1S67 and 15658; it’s possible he did not enter into 
our shop until the spring of IS6S. 

XQ. 6S. When did you first try the furnace which you say you 
applied for a patent for In the spring of 1867? 

A. In part it was tried in 1866; the whole furnace as shown in 
that model has never been made. 

XQ. 69. Is it not the custom of stove men to try stoves, heaters 
and furnaces the scason befsre they make application for patent, in 
order to see Whether the improvement is auscless or a useful one? 

A. I have very little knowledge of what others do. 

XQ. 70. Tlow Jong have you been in the stove, heater, and fur- 
nace business ? 

A. | commenced in stoves in 1847, and have been more or less 
engaged in stove, range, and furnace business ever since. 

XQ. 71. Are you acquainted with the stove trade generally ? 

A. My acquaintance has been more particularly connected with 
furnaces and heating apparatuses, and some acquaintance with the 
stove business. 

XQ. 72. When were the furnaces for which you made an appli- 


cation fora patent In the spring of 1567 first actually put up in 
houses ? 
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A. There never has been any furnace put up in whole as shown 
In model; only in part; this was in 1866 and 1867 and ever since. 

AQ. 73. How do you fix the date as September, 1567, as the time 
When you first put up a completed fire-place heater In accordance 
with letters patent 104,376. 

A. I fix the date from the first payinent to Mr. Cavanagh, — 
so far as my recollection goes, was about the time that “Mr. Cava- 
nagh got through making the patterns. The castings were taken off 
from the wooden patterns as fast as they were completed, and by the 

time they were completed we were ready to try a heater. 
G2 XN Q. 74. The items in Sept., 1867, of payments to Cava- 
hagh for work on patterns do not state on what kind of pat- 
terns such payments were made. [am referring to pages 65 to 69, 
inclusive, of the Thatcher & Haviland cash-book here produced ; am 
I not correct ? 

A. You are. 

XN Q. 75. You say, in answers to 24th and 25th questions, that 
nearly 20 such fire-place heaters were actually in use by May Ist, 
1868. How do vou fix the number as 20? 

A Mr. Wheeier, of Jersey City, got five; Mr. Edward Coles, of 
Jersey City, got el@ht; Grace church parsonage, of Jersey City, got 
two; and there were some several others that | don’t remember ex- 
actly where they are now. 

XQ. 76. Is this all from your recolleetion and have you not books 
showing the fact of the furnishing te these parties of those heaters : 
and, if so, will vou produce the book or books ? 

A. It as from recollection and from books. [find on the order- 
book of Thatcher & Haviland, at page 62, Feb’y 7, 1868, B. J. Knapp, 
212 West 17th strect, one fire-place heater as soon as possible, S90. 
On page 64, Feb’y 27, Mr. Coles, from Jersey City, wishes Mr. 
Thatcher to call and examine 8S houses, building with a view of 
putting in fire-place heaters of small size. Page 6S, Mareh 19th, 
1868, J. W. Van Winkle, Passaic, New Jersey, one iNuminator fire- 
place heater, put up with four registers, for about $100. On the 
same page, March 20th, Edward Coles, Jersey City, 8 fire-place 
heaters, put up complete, for S800, On the same page and on the 
sume date, D. Leinan, Jersey City, 2 fire-place heaters in the Episeo- 
pal parsonage. Page 69, Mareh 25d, D. De Long, of 229 Kast Broad- 
way, N. Y¥., one fire-place heater, put up to od floor, in Jersey avenue, 
Jersey City, S110. On page 69, Mareh Sist, Mrs. Cudlip, one fire- 

place heater, same as D. De Long, $110. 


G3 XQ. 77. Phis is your book, showing when the orders were 
taken, Is it not’? 
A. It is. 


N Q. 7S. Did you not Inake and sell, during the years 1866 and 
1S8G7 and 1868, fire-place heaters of the ordinary kind ? 

A. T did) not. 

XQ. 79. Do you mean that the first fire-place heater that Thatcher 
& If: wikis ever sold contained the improvements shown in the 
patent 104576? 

A. | believe they were the first we sold: [am quite sure of it. 
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X Q. 80. Where is the book containing the dates when the parties 
you have mentioned in your answers to X 75 and X 76 actually got 
those heaters put in? 

A. We had a book of delivery, but I don’t know to-day where 
that book is. Possibly I can find it. I have not looked for it. 


Counsel for deft’s requests the witness to look for such book and 
to produce it, if he ean find it; also to please permit the cash-book 
and order-book referred to in this examination to be marked as ex- 
hibits for identification in this case. Witness is requested also to pro- 
duce the book or books showing the date of charge against each 
respective party named for those fire-place heaters. 


JOUN M. THATCHER. 
Adjourned to Tuesday, March 11th, 1879, at 11 a.m. 


New York, Jareh 11th, 1S7T9—11 o’clock a.m. 
Met pursuant to adjournment. 
G4 Present: B. I. Lee, Esq., of counsel for complainants, and 
A. J. Vodd, counsel for defendants. 


Cross-examination of Mr. Tirarcier continued by Mr. Topp: 


XQ. 81. Have you founda the delivery book referred to an the 
last answer ? 

A. T have not. On examination I find there were no delivery 
books kept at that time. [have here the charge-book called for or 
day-book of original entry of Thatcher and Iaviland. 

XQ. S82. Please look at the cash-book, which was requested to be 
marked as an exhibit for identification on the part of Complainants, 
and state when the parties mentioned in the 75 and 76 answers as 
parties who were to have fire-place heaters paid for such heaters. 

Objected to as entirely irrelevant. 

A. The eash-book referred to don’t show when the payment was 
for the heaters referred to in the 75 and 76 answers. 

X Q. 83. Are not the Iast entries in that cash-book as follows: 
Debit side, August 7th, 1868; credit side, August Sist, 1866? 

The same objection. | 

A. Debit side, August 7th: The Thatcher Heating Co. received 
of them $1,000. Credit side, August 51ist: W.C. Rogers paid them 
balance of account, 848.19. 

X Q. 54. Hf these fire-place heaters were ever delivered and paid 
for, would not the payment be entered in some book subsequent. to 
August, 1868; and, if so, where is that book ? 

The same objection. 

65 A. They would not, for the reason that Thatcher & Havi- 
land sold out their entire interest to the Thatcher Heating 
Co. between the Ist to 5th of May, 186s. 

XQ. 85. Will vou produce the eash-book of the Thateher Heat- 

ing Co. for the year 1868 ? 
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A. I can produce it. 

X Q. 36. Does not the day-book which you have produced merely 
refer to orders take from the parsonage, Coles, Winkle, and De Long 
for fire-place heaters agreed to be furnished, or agreed to be set up, 
and not as actually furnished such place and parties ? 

A. As | understand them and all other entries on the day-book, 
the actual charges for work done and goods delivered irrespective of 
form of entry. 

X Q. 87. Do you not mean by these forms of entries on pages 74 
and 75 of the day-book only to give the cost of doing the work and 
not to show that the work has actually been done, but that it. will 
be done at some future dav ? 

A. As I understand these entries, they are actually and absolute 
charges against these parties. I did not make the entry myself; 
therefore | don’t know what the man meant when he couched it. in 
such language. 

X Q. 88. Will vou produce the delivery book or books ot the 
Thatcher Heating Co. for the year 1868, kept by them after the 
month of March to the end of the year? 

A. I cannot tell when the Thatcher Heating Co. commenced to 
keep a delivery book. I will look and produce whatever I can find. 

XN Q. 89. Will vou permit the day-book of Thatcher & Haviland 
here produced to be marked as an exhibit for identification ? 

A. TI have no objections to marking any of the books, although 
they are somewhat cumbersome. 


Counsel for complainants requests defendants’ counsel to ask for 
What books he wants in one request now, in order that we 
66 mav understand precisely what the witness has to bring ; 
otherwise this examination may become interminable. Please 
summarize now all the books wanted that have not slready been 
produced. | 
Defendants’ counsel says that he has already done so in X Q. 85: 
and XN Q. SS, and requests the witness to bring such books here at 
the next sitting for the examination of witnesses. 


[A.] IT will have the books brought before two o'clock. It is 
12.45 o’clock now. 

XQ. 90. Tlave you brought the books requested ? 

A. T have eot two delivery books, commencing Oct. 21, 1868. I 
have also brought the company’s cash-book, kept by the treasurer. 

XQ. 91. Will vou give from the cash-book items of payment 
from the parties mentioned in your answers to X Q. 75 and X Q. 76 
questions 7 


A.— 

June 1, 1868. Reecived from Raa BD, ROP nnn nnn. anos S566 67 
” | “ «J. W. Van Winkle__.-_-- 110 
August 14, ” a Se eR ee 30 O08 
Sept. 2. ° “ Mrs. ¢ a 110 

- 4, . “note J. 8. Wheeler.2---- 375 
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Noyes was the agent of Edward Coles. I am unable to follow 
from whom cash was received after January 1, 1869, as the entries 
after that date are simply “cash,” with very few exceptions, and 
those exceptions do not give any light particularly from whom the 
collections are made. 

Counsel for defendants requests that the two cash-books, the day- 
book, and the two delivery books be marked compl't’s’ exhibits for 
identification. 

JOHN M. THATCHER. 
67 Redirect : 

92 R. D. Q. In X Q. 46 you were asked concerning an item 

of $1 04; is that item correctly copied upon the record? And, if not, 
give the item in full as it exists in the eash-book. 
A. It is not correctly copied. The item is the only item dated 
May 1, 1867, and should read thus: “ By store expenses, paid for 
sundries as per mem. b’k, 0.04." [had the cash-book before me 
when ] answered X Q. 46, and I did not observe that the amount 
was wrongly put. 

93 R. D.Q. In X Q. 51 are there any omitted items. 

A. I find one, “ 1867, Sept. 21, by patterns paid Cavanagh, $20.” 

94 R. D. Q. Can you produce a copy of the illustrated catalogue 
of the J. L. Mott Iron Works, printed in the year 1871? And, 1f yea, 
please produce the same. 

A. I have one of their 1571 catalogues, which I produce. 

Catalogue referred to by the witness offered in) evidence and 
marked Comp’t’s’ Exh. “ Mott Catalogue,’ J. A. S. ex’. 

95 KR. D. Q. Have vou heard the testimony of Jordan L. Mott in 
this case? And, if so, state whether or not you are acquainted with 
the fire-place heater that he calls the “ Defiance fire-place heater.” 

A. | heard the testimony of Jordan LL. Mott, and I know the 
heater referred to. 

95 Rt. D. Q. Is that heater referred to in the Exhibit “ Mott Cata- 
logue;” and, if so, on what page? 

A. It is at page 20. 

The paris of the book intended to be referred to in this cause are 

the inside title page and page 20. 


6S JOHN M. THATCHER. 


Subseribed and sworn to before me this 11th day of March, 1879 
JOHN A. SITELDS, 


Leraminer, &e. 
Adjourned to Thursday, March 13th, 1S79, at 11 o’elock a. m. 


Kte-X 97. Is this the first catalogue of Mott’s containing the cut of 
the Defiance fire-place heater ? 
A. Phat I don’t know. 


JOUIN M. THATCHER. 


Adjourned to Monday, March 17th, 1879, at 11 a.m. 


JOHN H. BURTIS ET AL. os) 
Monpay, Mareh 17th, 1879—11 o'clock a. m. 
‘Present: Counsel as before. 
Adjourned to Friday, March 21st, 1879, at 11 o’clock a. m. 
New York, March 21st, 1S7V—11 o'clock a. m. 

Met pursuant to adjournment. 

Present; B. I. Lee, Esq., of counsel for comp’ts, and A. J. Todd, 
Esqr., of counsel for det'ts. 

Mr. Jonn M. THatrcner recalled as a witness on behalf of the 
complainants. | 

Q. 98. Can you produce a duplicate of the model that you testify 
was made in your shop by Thomas Brennan in the spring of 1867? 
And, if vea, please do so. 

A. IT can and do produce such duplicate model. 
G9 Counsel for comp'ts offers in evidence the duplics 2 model 

referred to by the witness, said model being als. certified 

under the seal of the Patent Office as a true duplicate of the model 
filed in the matter of letters patent No. 104,576, dated June 14, 1570, 
and the same is marked Comp’t’s’ Exh. Thatcher’s Model, J. A.S., 
Ex’r. 

Q. 99. How perfeetly does Exh. Thatcher Model sbow a fire-place 
heater to one skilled in the art? 

A. It shows it exactly. It shows a practical fire-place heater in 
all its working parts and made in every respect as shown in the 


patent 104,576. 
JOUNN M. THATCHER. 


Sworn to before me this March 21st, 1879. 
JOHN A. SHEELDS, 
Examiner, &e. 
Exuipir THarcuer FILE- WRAPPER AND Contents. J. ALS, Eex’r. 
| (65. 
DEPARTMENT OF THE INTERIOR, 
~Untrep States Patrenr OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed Is a true copy frem the files of» 
this office of the file-wrapper and contents in- the matter of the let- 
ters patent granted John M. Thatcher, dated June 14, 1570, No. 
104,576, for © improvement in fire-place heaters.” 

In testimony whereof I, W. H. Doolittle, Acting Commis- 
10 sioner of Patents, have caused the seal of the Patent Ojfice to 
be hereunto aflixed this twentieth day of Iebruary, in the 
vear of our Lord one thousand cight hundred and seventy-eight, 
and of the Independeace of the United States the one hundred and 

second. 

[SEAL. | W. H. DOOLITTLE, 
Acting Commissioner. 
Slo cash, 2 dr’gs. 
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300 Broapway, New York, 23 Jarch, 1868. 
Hon. Commissioner of Patents. 

Sir: Herewith ts petition, power of attorney, specification, oath, 
and $15 application fees, for application [of] John M. Thatcher for 
Improvement in fire-place heaters. 

Respectfully, OF. C. TREADWELL, Jr., 
Att'y for J. M. Thatcher. 
(Iendorsement.) 
Petition. 


To the Hon. Commissioner of Patents: 


The petition of John M. Thatcher, of Bergen, in the county of 
Hudson, and State of New Jersey, respectfully showeth that he has 
invented new and useful improvements in fire-place heaters which 
he verily believes has not been known,or used prior to the inven- 

tion thereof by your petitioner. Ife therefore prays that let- 
7] ters patent of the United States may be granted to him 

therefor, vesting in him and his legal representatives the 
exclusive right to the same, upon the terms and conditions expressed 
in the acts of Congress in that case made and provided, he having 
paid fifteen dollars into the Treasury and complied with the other 
provisions of said acts. 


JOHN M. THATCHER. 
Oath. 


Stare or New York, a 
County of New York, | oo. 


John M. Thatcher, being duly sworn, solemnly declares and de- 
poses that he verily believes himself to be the original and _ first 
inventor of the improvements in fire-place heaters herein described, 
and that he does not know or believe the same was ever before 
known or used, and that he is a citizen of the United States. 


JOUN M. THATCHER. 


Subseribed and sworn before me this 17th day of March, 1868. 
[L. s. | WM. FF. LETT, 
Notary Public for N. Y. City. 


Power of Attcrney. 


| hereby constitute Francis C. Treadwell, Jr.. of the citv of New 

York, my attorney to file this application, withdraw or amend. the 

same, conduct all correspondence, receive the patent when granted, 

and, generally, to do whatever T might personally in the premises. 
JOIN M. THATCHER. 


[50-cent stamp, eanceled, ] 
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> ae Specification. 
Erase and. insert A., Mareh 24, 1870. 


Be it known that I, John M. Thatcher, of Bergen, county of Hud- 
son, State of New Jersey, have invented certain new and useful im- 
provement In fire-place heate ‘rs, and I do hereby declare that the 
following is a full and correct description thereof, reference being 
had to the : annexed drawings and to the letters of reference thereon. 


Nature of Invention wanting. 


Fig. 1 of the drawings is a front view of my improved lire-place 
heater as set Ina fire-pl: we; Fig. 2,a longitudinal section; Fig. 8, 
a horizontal section; Fig. 4, a plan view with mantel and chimney 
broken away; Fig. 5, view of the “slicer” or plate to be introduced 
into the fire-pot under the “ feeder,” to hold up the coal that is un- 
consumed when the clinker and ashes, &e., In lower part of grate is 
to be removed; Fig. 6, plan view of grate: Fig. 7, front view of 
grate. 

My improved fire-place heater 1s made in two parts, the part a 
being a stationary concave fitted to and set in the fire-place b below 
the manicl ce, and having a face or front plate, d, like a grate front, 
but inade to tit the contour of the movable part ¢, Which slides in and 
out of the stationary concave a, on sides a',on the bottom plate a of 
the stationary concave. which fit ways on the bottom of the movable 
part of the heater. When the heater is not required to be used the 
movable part may be removed and a summer piece put in to close 

up the opening in front of the stationary concave, giving it the 
79 appearance of a grate front with the summer piece in. The 

object of the shdes is to guide the movable part when it is 
being pushed into the stationary part, so that the short funnel or 
draft outlet a! for products of combustion will enter and pass into 
the short, shehtly conical collar @, which projects inwards from the 
back of the concave a near the bottom: plate, and thus make a good 


joint to prevent the products of combustion from escaping into the 


air space between the concave and the movable part of the heater. 
It will be observed that the back of concave a is set ata little distance 
from the back of the chimney, so that the heat and products of com- 
bustion from the flue passage a’ which pass through the concave 
by means of the collar near the bottom, as before stated, may pass 
up thechimney behind the coneave, and thus make the coneave a 
heating plate to heat the air passing in contact with Its opposite 
side. In the base of the movable part of the heater Is a receiving 
air chamber f, which may receive air from the room by holes, f!, in 
the flaring base plate f?, or air may be brought into the receiving 
chamber from below through holes, f8,in the hearth or bottom plate. 

Some of the alr from the receiving chamber passes through holes, 

g’’, in the flaring base plate into the space between the concave aand 
the cylindrical jacket of the movable part of the heater, and rises 
up into the distributing chamber 7, from which hot-air pipe dv con- 

G—150 


So 
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duets the heated air through the chimney 7, shown broken offin the 
drawing, to the room or rooms above in the usual way. The air 
from the receiving chamber f also passes up through a set of up- 
right air-heating tubes, j, in the rear of and partly surrounding the 
fire-pot, said tubes being secured on the two circular plates 7! 7°, 
which form thetopofthe receiving chamberand the bottom of the dis- 
tributing chamber, and which, together with the evlindrical jacket h, 
form theenclosurein which aresituatedthe enclosed ash-pot /, the fire- 

potm,and thelower part —central feeding funnel rv. In order 
v4 to protect the lower part of the central feeding funnel from thie 

fire, and also to obtain a eireulation of air downwards from 
the top of the stove to the fire-pot to assist in burning the gases, | 
construct the central feeding funnel, with double walls, 2! n?, hav- 
ing sufficient room between them for a body of air, and communi- 
cating with the outside air by holes, x°, at the top of the feeder, and 
with the fire-pot by holes at the bottom of the feeder, so that air 
will enter the top of the air space between the walls of the feeder 
and draw down to the fire-pot for the purpose of keeping the lower 
part of the feeder comparatively cool, protecting the coal in the 
feeder from combustion, and supplying air to burn the gases from 
the burning coal in the fire-pot. I-ire-place heaters are necessarily 
of limited height, and to give room for a considerable supply of coal 
in the feeder [ have carried it up above the top of the heater by 
placing on top of the heater a removable section, 0, furnished with 
a cover, o', which is lifted off to put in coal. At and around the 
base of the removable section 0 ts a flange, 0°, perforated with holes 
to match the holes in the feeding funnel, so that by turning the re- 
movable section the air passage down through the walls of the 
feeder may be closed wholly or partly as desired. In case the upper 
section, 0, of the feeder should be made in one piece with the feeder, 
a registering plate perforated with similar holes may be used in piace 
of the flange. 

In order to heat the air which supports combustion in the fire- 
pot, I construct the fire-pot of double walls, or, in other words, I 
make the walls of the fire-pot m hollow, as shown in the drawings, 
and leave an opening, w!, in front of the fire-pot through the outer 
wall of the same for air to enter from in front outside the heater 
through the door or register m?. The air passes around the fire-pot 
between the walls, being heated thereby, and descends into the ash- 

pit through openings behind the grate, one of which, p, is 
79 shown in the drawings, and thence up through the grate to 

the fire in the fire-pot. A portion of the air within the walls 
of the fire-pot escapes with the fire from apertures 7, in the upper 
part of the Inner wall of the fire-pot, to assist in burning the gases. 
The door 4! to the ash-pit is to be kept closed, exeept when ashes, 
&e., are to be remdved. A slide-register, 2°, is placed at the side of 
the ash-pit to be used, if desired, to draw the dust into the inner part 
of the heater when clearing out the fire. 

In the lower part of the front of the fire-pot I make a clinker- 
cleaning opening, s, similar to that deseribed in a former patent to 
me, approached by a passage, s', closed by a door, s?, except when 
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desired to clean out the clinkers or slice the fire, but to more effect- 
ually close the said opening I have in this heater placed a lip, s%, in 
the swiveling grate, provided with holes, s4, so that a poker can be 
used to remove the Hp from the passage by turning the grate around 
On 1tS aXIs. 

The course of the air to the fire-pot and the passage therefrom of 
the products of combustion is indicated by red arrows, and the course 
of the air to the receiving air chamber and its passage through 
the air-heating passages and chambers is indicated by blue arrows. 

In base-burning stoves and heaters great trouble is sometimes ex- 
ae gee when the fire goes out, leaving the feeder full, or partly 
full, of coal ; also when it is desired to clean out the fire ‘above the 
erate and remove clinker and slate and other matters, or to intro- 
duce kindling below the coal in the grate. To remedy this difficulty 
I have devised means to hold up the coals in the fire: -pot and feeder 
while kindling is being introduced below, or the clinkers, ete., are 
removed. Tor this purpose [ have made a horizontal opening, ¢, in 
the fire-pot of sufficient width and height to introduce the slicer wu, 
Fig. 5, by opening the door w?, which is also of sufficient width for 

that purpose. The sheer uw, which is a flat plate of metal 
16 with a handle of nearly the width of the inner diameter of 

the fire-poit, boing pushed horizontally through the coals in 
the fire-pot until it reaches the back of the same, will hold up the 
coals above it and prevent them from passing down to interfere 
with removing clinkers and unconsumed matter below through 
the clinker-cleaning passage, or by tipping the grate, and also 
holds up the coals above to permit of the Introduction of kind- 
ling if desired. Although I prefer to putin the shcer below the 
top of the fire-pot, as described, vet if an opening be made 
of suflicient width to introduce a slicer above the fire-pot in such 
manner that it can pass under the feeder and hold up the 
coals therein when desired, it will be a great ad- yout 4. staren as, 
vantage. “Erase A, November 

I claim— 20, ISHS, 

The double walled fire-pot in combination with ire —— 
the air passages, whereby air passes Into and between Ii pn Seed, 
its walls and is supplied to the fire part constitut- |W. H. Goewey, May 
ing the air supply or draft for combustion in the ani B. Treadwell, 
heater, substantially as described. ” 

The double walled central feeder in combination yh. 0) Henderson, 
with the fire-pot and heater, substantially as de- Wiss. Hunt 
scribed. Si at ci 

In combination with a fire-place heater, a central- 
feeder opening at the top or above the top of the 
heater, substantially as described. 

The projection of the feeder above the top of the 
fire-place heater, substantially as described. : 

Ina fire-place heater the upright air-heating tubes ,.% Homes, April, 
in the rear of and partly surrounding the fire-pot, In 1 coal stoves. 
combination with the fire-pot, substantially as de- 


seribed. 
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Erase A, Mareh 27, The arrangement of an opening to introduce the 


a. Martens, slicer for holding up the coals when clearing out the 

Lug. 4, “68. ’ fire, in combination with the fire-pot and feeder, sub- 

woe ol ig stantially as described. 

XM) & Megs May Tn a tire-place heater the arrangement of the out- 

oe let for products of combustion at the lower 
id part of the stationary concave whereby the 


coneave. becomes an air-heating plate when 
in operation, substantially as deseribed. 


This is but an ordi- [In combinatien with the clinker-cleaning opening, 
barvVimode of operat . . ; : 
ing such devices. the lip on the grate for opening and clgsing the 


same by turning the grate, substantially as described. 
In combination with the stationary concave hav- 
ine the shehtly conical collar or outlet passage, the 
slides or guides whereby the movable part is guided 
so that the exit funnel will enter and fit said outlet 
a passage, substantially as described. 


: JOHN M. THATCHER. 
Witnesses: 
ho. TREADWELL, Jr., 
WILLIAM McINTYRE. 


U.S. Parent OFFICE, 
Wasuitncron, D.C., Way 11, 1868. 
Jno. M. Thatcher, care Franeis C. Treadwell, Jr., 355 Broadway, 

New York. 

Sin: Please find below the communication of the examiner in 
charge in the matter of your application for patent for fire-place 
heater, filed Mareh 2-4, 1S6S. 

Very respectfully, ’ 
( OINNLESSLONE?. 


EXAMINER'S Roow No. 100. 


In the matter of the appheation above referred to the specifica- 
tion is herewith returned, and the applicant is requested to so amend 
it as to set forth clearly in what the nature of the invention consists. 
Attention is ealled to the requirements of the official rules. See 
sections 10,11, and 14 of edition of Aug. 1, 1867. 


L. DEANE, Leaminer. 


78 Application of Jomn M. Trarcitern for imp’s in fire-place 
heaters, pending. 


oye 


di. BROADWAY, NEw York, 25d May, 1868. 
Ilon. Commissioner of Patents. 


Sin: Phe communication of the examiner 4an charge of this appli- 
cation, dated May 11, 1565, returning the specification for amend- 
ment, has been received, and in reply I have to say that I do not 
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see how I can more clearly state In an amel ndment, as requested, in 
what the nature of the invention consists than it 1s already set forth 
in the specification. 

The specification begins by stating that th — ‘ant has invented 
certain new and useful “improvements In fire-place heaters,” and 
that the following portions of the specification contain a full and 
correct description thereof, reference being had to the drawings by 
letters. Then follows a full description of the construction, opera- 
tion, and objects of the improvements, concluding, as required by 
law, with a summary statement of the precise improvements made 
by the applicant, and which he claims as his invention. 

If the description of the mode of construction, operation, and ob- 
jects of the improvements specified as the invention Is not under- 
stood by the examiner, «nd he will point out the parts he does not 
understand, I will be most lappy to make the necessary explana- 
tions and corrections, should there be occasion for them. 

IT am aware that it is sometimes the practice with the agent who 
draws the specification to put the substance of each claim separately 
in a preamble, which is sometimes called a statement of the inven- 
tion, but this is obviously mere surplusage and not required by law, 
and I cannot suppose the examiner desires such an amendment to 
be made. 

The examiner will find upon looking into the specification that it 

is not a mere naked reference to the drawings by letters of 


a9 reference, but is a full and complete statement or description 
of the improvements and their objects, and is a sufficient and 
full compliance with requirement of the acts of Congress in such 


eases made and provided. The applicant is not required to makea 
dissertation or an argumentative specification, and should not be al- 
lowed to do so. All he is required to do is to deseribe his improved 
apparatus plainly and clearly and specify exactly what he claims as 
his invention, 

Should the examiner not concur in my views I ask as a favor that 
he will not return the ease to me here, but have it suspended until 
I visit the Patent Office, which will be in the course of the next 
fortnight. 

tespectfully, mC. TREADWELL, Jr., 
Atty for J. M. Thatcher.. 


Application of J. M. TuHarcner for imp’s in fire-place heaters. 
| WASHINGTON, August 15, 1868. 
Hon. Commissioner of Patents. 

Sir: I have called to see the examiner in charge of this applica- 
tion, and find him absent. 

The applicant has also called, with the same result. As I have 
no opportunity to have a personal conference with the examiner, I 
respectfully request that he will act on the merits of the case, and 
present all lis objections at once. 

I make-this request because [ find in the file of the case memo- 
randa which shows that the examiner is prepared to act on the 
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merits, and if the objections to the clauses of the claim are, 


SO any of them, good it would involve rewriting and amending 
the “statement” he has called for. 
Respectfully, eC. PREADWELT, 


Att'y for John M. Thatcher. 


App. J. M. Tirarciter for fire-place heater, pending. 
300 Broapway, NEw York, 29 Sepé., 1868. 
Hon. Comm’r of Patents. 

Sirk: Please forward to me the specification in this case for amend- 
ment. It was left by Mr. Thatcher with the examiner when he had 
personal conference. 

Respectfully, Kk. Cc. TREADWELL, Jr.. 
Atty for John M. Thateher. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE, 

Wasninaron, D. C., Oct. 1, 1868. 
Sir: Agreeably to your request of the 29th ult., the specification 
of your application for letters patent is herewith returned.  Atten- 
tion is called to the new official rule prohibiting the return of any 

papers filed in future application. 
Yours respectfully, L.. DEANE, Lwvaminer. 


> 
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Jno. M. Thatcher, care I. C. Treadwell, Jr., 555 Broadway, New 
York city. 

S1 U.S. Parenr Orvrice, 
WasHinaton, D. C., Sept. 5, 1868. 
Jno. M. Thatcher, care Francis C. Treadwell, Jr., 355 Broadway, 

New York. 

Sir: Please find below the decision of the examiner in charge 
in the matter of your application for patent for fire-place heater 
(base-burner), filed March 24, 186s. 

Very respectfully, , 
(ommiaissioner. 


EXAMINER'S Room No. 100. 

The application above referred to has been examined, although 
the request that the specification be so amended as to conform to 
the form prescribed by the office rules respecting the statement of 
the nature of the Invention has not been complied with. 

The Ist claim seems to have been anticipated in the base-burner 
of Treadwell & Hailes, patented May 7, 1861, and reissued Feb. 3, 
1863; W. H. Goewey, May 26, 1863, and W. B. Treadwell, May 3, 
1864. The 2nd claim in J.C. Henderson, pat. May 29, 1860, and 
Joel Tiffany, Dee. y# S67. The 3d and 4th shown, though hot 
claimed in the pat., to Stuart & Bridge, May 5, 1868. The Sth is 


~ 
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substantially shown in the base-burner of Robert Ifolmes, April 7, 
1868, and this arrangement of tubes is common in _ coal-stoves, 
whether used as fire-place heaters or set out in the middle of the 
apartment. The 6th is anticipated in patents to Geo. R. Moore 
(misc.), Feb. 5, 1856, and June 21, 1860; J. Martino (mise.), March 
12, 1867, and 'T. P. Dickerman, base-burner, Aug. 4, 1868. The 7th 
is found in the base-burner of VanWormer & McGarvey, patented 

May 1, 1866, and March 10, 1868.) The lip on the grate (8th 
82 claim) is only an ordinary means for operating such devices. 

The 9th claim, as at present advised, is not objected to. 
Specification herewith returned. 
lL. DEANE, Eraminer. 


App. Joun M. THarcaer for fire-place heater. 


Ifon. Comm’r of Patents. 
Sir: Herewith is amendment to my application, which I’submit, 
and beg to be allowed to divide as per new application filed. 
Yours, JOHN M. THATCHER, 
Pr F.C. TREADWELE, Jr. 


(Interference cases.) 


DEPARTMENT OF THE INTERIOR, 
U.S. Parent OFrricer, 
WasnHinaton, D. C., Nov. 24, 1868. 
Sir: Please find below a communication coneerning your appli- 
cation for a patent for a fire-place heater filed the 24th day of March, 
1868. 


Very respectfully, 
Commissioner. 
Jno. M. Thatcher, care francis C. Treadwell, 855 Broadway, New 
York. 
IeXAMINER’S Room No. 100. 


In the matter of the alleged invention above referred to 
&3 notice is hereby given to the parties hereinafter named that 
their claims are adjudged to interfere with each other, and 
that a hearing will be granted them on the third Monday of January, 
iS69, and that the testimony of the respective parties must be closed 
previous to thedays hereinafter specifically designated, 1t being under- 
s ood that the party first making the inventor’s oath will be deemed 
the first inventor in the absence of proof to the contrary. 
Rebutting testimony, but no other, may be taken after the closing 
of the testimony-in-chief, but the same must be closed previous to 
the second Monday of January, 1869, 
All testimony must be taken, &e., in accordance with the printed 
rules. , 
Appheant.—John M. Thatcher, Francis C. Treadwell, 555 Broad- 
way, New York, his attorney. [lis oath, March 17, 1868. IIs tes- 
timony will close on the fourth Monday of December, 1568. 
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Patentee—T. P. Pickerman, Jno. E. Earle, New Haven, Conn., 
| his attorney. Date of patent, August 4, 1868. His testimony will 
; <i > . » ) 4( 

close on the first Monday of January, 1869. 
L. DEANE, Evaminer. 


U.S. Parent OFFICE, 
Wasminaron, D. C., Nov. 30, 1868. 
Jno. M. Thateher, care F. C. Treadwell, 355 Broadway, N. Y. 

Please find below a communication from the examiner relating to 
your application for a patent for fire-place heater, filed March 24, 
1868, and in interference with patent of T. P. Dickerman. 

Very respectfully, 


Comaiissioner. 


84 IXXAMINER’S Room No. 100. 
In the matter above referred to the notice of interference 
is so modified as to change the time of taking testimony as follows : 
Vhatcher’s testimony will close on first Monday of January, 1869, 
and Dickerman’s testimony will close on the fourth Monday of De- 
eember, 1868. 
22. [, L. DEANE, Hxaminer. 
Amendment. 
A. December I, 1868. 


I hereby amend my specification of fire-place heater, division A, 
by adding the following claim: 

“ Extending the central feeder above the top of the fire-place heater 
for the purpose of giving an additional capacity to the feeder for 
holding coal, substantially as described.” 


Dee. 1, 1868. 
JOHM M. THATCHER, 
by F.C. PREADWELE, Jr., Ate y. 


Amendment. 
A. November 20, 1868. 


I hereby amend my application for fire-place heater, filed March 
20th, 1868, by striking out all the claims except the sixth claim. 

JOHN M. THATCHER, 
By F.C. TREADWELL, Att'y. 


8) Interference between Jno. M. Tratrcuer and T. P. Dicker- 
MAN’s patent, improvements in stoves, heaters, Ce. 
do) BROADWAY, New York, Jan’y 12, 1869. 
Hon. Elisha Foote, Commissioner of Patents. 

Sir: On the part of the application of John M. Thatcher in in- 
terference as above, I have to say that we have received no notice of 
the taking of any testimony in behalf of the Dickerman patent, 
and have no knowledge that any has been taken ; therefore we have 


) 1n- 
ee of 
tent, 
have 


JOUN Tl. BURTIS ET ATL. AQ) 


not considered it necessary to take testimeny in behalf of the 
Thatcher application, it having been sworn to and filed be oe the 
Dickerman application and overlooked by inadvertence when Dick- 
erman’s patent was granted. 

A decision in favor of Thatcher’s application follows as a matter 
of course under the cireumstances of the case and the rules of the 
office. 

Respectfully, JOHN M. THATCHER, 
By BLOC. TREADWELL, Jr., City. 


DEPARTMENT OF a INTERIOR, 
U. PATENT — 
inition D.C - Jan. 2 22, 1S6°). 


Sir: You are hereby infortned that in the case of interference 
between your claims and those of T. Parsons Dickerman in his pat- 
ent No, 80712 for base-burning stove, upon which a hearing was 
appointed for the 5d Monday in January, 1869, the question of pri- 

ority of invention has been decide din your favor. 
S6 An appeal mney be taken from this decision within 30 days. 
See sections 2 and 5 of the act of Mareh 2, 1861. 
Copies of the decision will be furnished at the usual rates. 
Yours, respectfully, LL. DEANE: hvaminer. 
poe HT. 


To Jno. M. Thateher, care Francis C. Treadwell, Jr, 555 Broad- 
way, New York. 


In the Matter of the Appheation of Jounx M. Pirarcier for im- 
provements In fire-place heaters, pending. 


559 Broapway, New York, March 8, 1869. 
Hfon. Commissioner of Patents. 

Sir: The examiner will recollect that this application was divided 
and a part issued on the 22nd of December last, leaving one claim | 
(for the slicer to hold up the coal in the reservoir) in interference 
with Dickerman, and another claim which it was thought by the 
examiner would have to be put in interference with some applica- 
tion for a reissue expected to be made. 

The interferenee with Dickerman has been decided in Thatcher's 
favor,and the time for appeal has expired. 

Mr. Thatcher wishes to have his patent issued without unneces- 
sary delay, and the object of this letter is to enquire whether the 
examiner still objects to the issue of the patent with both claims ; 
and, if so, whether he will accept of an amendment making another 
division of the application which will include the subject-matter of 
the claim in interference with Dickerman to Issue now, leaving the 
other claim in the original application to be disposed of hereafter. 

Inasmuch as this appheation was filed before the first 


Si of October last. [| am entitled under the rule of the office to 
have the specification and amendment returned to me for 
7—lov 
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amendment, and I will be obliged if the examiner will return them 
to me, In order that I may make the necessary amendments cor- 
rectly in case he approves of a further division of the application. 
Respecttully, ho.) PREADWELE, Jr, 
Atty tor J. M. Thatcher. 
U.S. PATENT OFFICE, 
W asninarox, D. C., March 10, 1869. 
John M. Thatcher, care of F.C. Treadwell, 555 Broadway, New 
York : 
Piease tind below a communication from the examiner relating to 
vour application of M’ch 24, 1868, for fire-place heater. 
Very respectfully, 


( OLMMEISSIOVE?T, 


EXAMINERS Room, No. 100. 


[In the matter above referred to the application has been suspended 
on account of the second claim covering the extension top. This 
feature is found in other cases now pending. If this claim should 
be erased the appleation would probably pass the issue. 

The specification and amendment of Nov. 20, 1868, are herewith 
returned in aceordance with applicant's request. 

LL. DEAN, Leeainines. 
Amendment. 
| hereby request permission to further divide my applica- 
SS tion for improvements In fire-place heaters, filed about March 
24, Ls6s, by striking out the sixth original claim and incor- 
porating the substance thereof ina separate application, and respect 
fully submit the following amendment to said original specification ; 


A. Mareh 27, 1S69. 


[ hereby amend my application for improvement in fire-place 
heaters, filed about Mareh, 24. 1868, by striking out the sixth orig- 
inal claim. . 

JOHN M. THATCHER, 
By F.C. TREADWELE, Jn. ty. 


App. Jous M. Trarcuer, impt’s in fire-place heaters, pending. 
dodo BROADWAY, NEW York, Mareh 26, 1869. 


Ifon. Comm'r of Patents. 

Sir: Lherewith return the original specification and amendment 
A, together with a new amendment striking out the sixth claim, 
and incorporating It Ina separate division of the application, which 
| also transmit by this mail. 

The claim upon which the application is suspended will thus be 
left subject to the further action of the office without prejudice to 
the immediate enjoyment by the applicant of his rights, determined 
by the decision of the Interference ease with Dickerman. 

Respectfully, I’. C. TREADWELL, Jr., 
Atty for J. M. Thateher. 
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In the Matter of the application of Jonn M. Tuatrcuer for imp. in 
fire-place heaters, filed March 24, 1868. 
390 BRroApwaAy New York, Feb. 14, 1870. 
Hon. Comnmrr of Patents. 
SY Sm: Twill be obliged if the examiner will act upon the 
remaining claim of this application so that it can be disposed 
of by an interference if necessary. The examiner will recall that 
he thought that some patents that had been inadvertently granted 
upon applications of a subsequent date would be applied for reissue, 
and that the claim: would interfere, ete. 


Respectfully, KC. TREADWELL. 
Please file instead of letter to same party dated March 11, 1870. 


U.S. Parent OFFICE, 
WASHINGTON, D. C., March 12, 1870. 

Jno. M. Thatcher, care F.C. Treadwell, Jr, No. 555 Broadway, 

New York: 

Please find below a communication from examiner concerning 
your application for a patent fora base-burning fire-place heater, 
filed Mareh 24, 1868. 

Very respectfully, 


Commissioner. 
EXAMINER'S Room No. 100. 
The present application will need so many amendments to make 


it conform to the special feature of the extension top feed that the 
: applicant is requested to rewrite the specification limiting it to this 
. Invention. 


If, as he suggested vesterday in conversation with the examiner, 
he desires to claim broadly the front top feed in fire-place heaters 
he had also best include that specialty in his amendment. But 


cc touching this latter point, as an interference embracing this inven- 
y= tion is now ready to be declared between several other patents 
and applications, he is requested to signify his wishes with- 
(() out any delay: otherwise the office will take his silence as 
a token of declination of action. 
Fiey Li. L. DEANE, Heaminer. 


Amendment. 


A. = Mareh 16, 1870. 


it 
Nn. UL S. Parenr Orvicr, 
hh WasnHinaton, D. C., March 15th, 1870. 

: I hereby amend my application for letters patent for improve- 
be ment in fire-place heaters, filed March 24th, 1568, by adding the 
to following claim : | 
ed “The top feed magazine applied to a fire-place heater, substan 


tially as deseribed.” 
JOHN M. TIATCITER, 
By F.C. TREADWELL, Jn, Atty. 
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Aaive ndment. 


Appleation of Joun M. Trrarcier for letters patent for improve- 
ments in fire-place heaters, filed March 24, 186s. 


I hereby amend my applications by substituting for the original 
specific ation and claims and the amendments the following speciti- 
eation and claims, viz: 


Specification. 
A. March 28, 1S70Q.) Erase and insert uA., — dL; 1S7O 


To all whom it may concern : 
Be it known that I, John M. Thateher, of Bergen, in the county 
of Hudson and State of New Jersey, have invented certain new and 
useful improvements in fire-place heaters, and I do hereby 
v1 declare that the following isa full and correct description 
thereof, reference being had to the accompanying drawings 
and to the letters of reference thereon : | 

Mig. J of the drawings isa front view of my improved fire-place 
heater as set in a fire-place: Fig. 2,a longitudinal section: Fig. 
horizontal section: Fig. 4, a plan view with mantel and smmaew 
broken away ; hie, oO, view of the “sheer” or plate to be introduced 
into the fire-pot under the “ feeder” to hold up the coal that is un- 
consumed when the clinker and ashes, &e., in lower part of grate 
are to be removed: Irig. 6, plan view of erate: Fig. 7, front view of 
grate. 

The fire-place heater ts a modern heating apparatus adapted to 
be located in the fire-place of a sitting room underneath the mantel 
in place of the a ary grate setting, for the purpose of heating the 
room in which it is placed and also to heat the rooms above it by 
heated air sup ie from it through the walls or chimneys stacks 
in the manner of a hot-air furnace. | 

Owing to he peculiar location of the fire-place heater in the 
chimney place of a sitting room and to the necessity of confining it 
within reasonable dimensions and of making it an ornamental 
feature in the root, so th: cut it Can be used In }) F nce of the ordin: ary 
ors ite se ttine, especi hal ad: Up rts ition of de y’ ICES | yy" combin: ation ot de vices 
are required to embody principles that have been recognized as im- 
portant and developed in coal-burning and = air-heating stoves and 
furhnag¢es. 

The first part of my Invention consists in a combination and 
arrangement of a vertical central feeder placed centrally over the 
fire-pot and extending vertically upward through the combustion 
chamber and hot-air chamber ‘ce the t top of the lire-place heater 
opening through the same vertically, so that coals may be filled 
within the feeder to the top of the iv =p ice he ‘ater, the ‘Te bw eivine 

the feeder the full capacity in height of the lire-place heater 
9? for holding coal, | prefer Lo make the feeder within the 
heater with double walls, the double walls extending from the 
lower part of the fecder to the top of the heater, and serving us a 
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passage-way for a current of air admitted through suitable apertures 
at the top of the heater to pass downwards to the lower part of the 
feeder for the purpose of cooling the lower part of the feeder and of 
aiding combustion. | 

The second part of my invention Consists in extending the feeder 
above the top of the heater. The front of a fire-place heater which 
projects out from the fire-place beneath the mantel-piece is neces- 
sarily limited in height, and therefore affords but a limited space in 
height above the fire-pot for a central feeder, and I have sought to 
improve the fire-place heater in this respect by carrying up the cen- 
tral feeder in an ornamental form above the fire-place heater to such 
a distance as would not interfere with the line of sight, to the shelf 
of the mantel-piece, of a person sitting in the room: and this may 
be done either by a separate additional cylinder titted to the top of 
the feeder, or by extending the casting of the top of the heater upward 
ina evlindrical form, or by extending upward the inner wall of the 
feeder. 

But in order to more particularly describe my invention I will 
refer to the drawings which represent the abové-mentioned improve- 
ments and some others, which are the subject of another separate 
specification, 

My improved. fire-place heater is made in two parts, the part a@ 
being a stationary concave, fitted to and set in the fire-place 6 be- 
low the mantel ¢, and having a face or front plate, d, like a grate 
front, but made to fit the contour of the movable part ¢, which slides 
In and out of the stationary concave @, upon slides a’, attached to 
the bottom plate a? of the stationary concave, which are fitted to 
wavs on the bottom of the movable part of the heater. 

When the heater is not required to be used the movable part may 
be removed and asummer piece put in to close up the opening in 
front of the stationary concave, giving it the appearance of a grate 

front with the summer piece In. 
ON} The object of the slides is to guide the movable part when 

it is being pushed into the stationary part so that the short 
funnel or draught outlet a4, for products of combustion, wil enter 
and pass into the short, shghtly conical colar a, which projects in- 
wards from the back of the coneave a, near the bottom plate, and 
thus makes a good joint to prevent the products of combustion from 
escaping into the air space between the concaves and the movable 
part of the heater. 

It will be observed that the back of the concave « is set at a little 
distance from the back of the chimney,so that the heat and produets 
of combustion from the flue-passage a7, which pass through the con- 
cave by means of the collar near the bottom, as before stated, may 
pass up the chimney behind the concave, and thus make the concave 
a heating plate to heat the air passing in contact with its opposite 
side. 

In the base of the movable part of the heater Is a receiving air 
chamber, f, which may receive air from the room by holes f!, in the 
flaring base plate /?, or air may be brought ito the recelving cham- 
ber from below through holes f*, in the hearth or bottom plate. 


& 
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Some of the air from the receiving chamber passes through holes 
y in the flaring base plate into the space between the coneave @ and 
the evlindrical jacket 6 of the movable part of the heater, and rises 
up into the distributing chamber 7, from which a hot-air pipe, 7, 
conducts the heated air through the chimney @, shown broken off 
in the drawing, to the room or rooms above in the usual way. The 
cur from the receiving chamber f also passes up through a set of up- 
rieht sir-heatine tubes, /, in the rear of and partly surrounding the 
fire-pot, said tubes being secured on the two circular plates 7! 7°, which 
form the top of the receiving chamber and the bottom of the dis- 
tributing chamber, and which, together with the evlindrical jacket 
/,form the inclosure in whieh are situated the enelosed ash-pit lh, 
the fire-pot m, and the lower central feeding funnel x. In order to 

protect the lower part of the central feeding funnel from the 
ae lire,and also to obtain a circulation of air downward from 

the top of the stove to the fire-pot to assist in burning the 
eases, | construct the central feeding funnel with double walls 
iW o?, having sufficient room between them fora body of air, and 
communicating with the outside air by holes a at the top of the 
feeder and with the fire-pot by holes at the bottom of the feeder, so 
that the air will enter the top of the air space between the walls of 
the feeder and draw down to the fire-pot, for the purpose of keeping 
the lower part of the feeder comparatively cool, protecting the coal 
in the feeder from combustion, and suoplying air to burn the gases 
from the burning coal in the tire-pot. 

lire-place heaters are necessarily of a limited height, and to give 
room fora considerable supply of coal in the feeder T have carried 
it up above the top of the heater by placing on top of the heater a 
removable section, 0, furnished with a cover, o!, which is lifted off to 
put In coal. 

At and around the base of the removable section o is a flange, 0, 
perforated with holes to match the holes in the feeding funnel, so 
that by tarning the removable section the air passage down through 
the walls of the feeder may be closed wholly or partly, as desired. 

ln case the Upper section o of the feeder should) be made in one 
piece with the feeder a registering plate, perforated with similar 
holes, may be used in place of the flange. 

Phe drawings represent other improvements in fire-place heaters, 
which are also of my invention, but which it is not necessary to 
describe in detail, as they are the subjects of separate patents. 

I claim— 

lirst. In combination with a fire-place heater a central feeder 
extending toand opening through the top of the heater, substan- 
tially as desertbed, 

Second, In combination with the fire-place heater a central feeder 
projection above the top of the heater, substantially as described. 

JOUIN M. THATCHER, 
By bo C. TREADWELL, Jr., 
His Atty. 
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95 App. J. M. Tuarcuer for imp. in fire-place heaters. 
300 Broapway, New York, 26th Aareh, (S70. 
Ilon. Commissioner of Patents. 


Sir: Upon looking into the matter at home, I find that the amend- 
ment, which I hastily prepared in Washington, does not sufficiently 
express the invention sought to be claimed by Mr. Thatcher, and ] 
have, therefore, with as much dispatch as possible, prepared the 
enclosed, which I think more properly expresses it, and request that 
it be filed in the ease. 

mC. TREADWELL, Jr., 
Atty for J. M. Thatcher. 


I hereby amend my application for improvement in fire-place 
heaters by substituting for and in place of the present amended 
specification and claims the following specification and claims: 

A. March 28, 1870. Erase and insert March 2S, 1870. 
To all whom it may concern: 

Beit known that I, John M. Thatcher, of Bergen, in the county 
of Hudson and State of New Jersey, have invented certain new and 
useful improvements in fire-place heaters, and I do hereby declare 
that the following is a full and correct description thereof, reference 
being had to the accompanying drawings and to the letters of refer- 
ence thereon : 

Fig. 1 of the drawings is a front view of my improved. fire-place 
heater as set ina fire-place; Fig. 2,a longitudinal section; Hig. 3, a 
horizontal section; Fig. 4,a plan view, with mantel and chimney 


broken away: Fig. 5, view of the slicer used to support the 
5 fire while the clinkers are being removed; Figs. 6 and 7, 
plan and front views of the grate. 

The first part of this invention consists in combining with a fire- 
place heater a central feeder, opening at the top of the heater, sub- 
stantially as hereinafter described. 

The second part of this invention consists in extending the cen- 
tral feeder above the top of the feeder, substantially as herematter 
described. 

My improved fire-place heater is made in two parts, the part a 
being a stationary concave, fitted to and set in the fire-place 4 below 
the mantel eand having a face or front plate, /, ike a grate front, 
but made to fit the movable part e, which slides in and out of the 
stationary cave upon slides, a', attached to the bottom plate a? of 
the stationary concave. The movable part eof the heater is the 
front part and projects out from the fire-place underneath the mantel,’ 
containing the fire-pot m and the central feeding funnel or maga- 
zine n, Which extends upwards to and through the top of the heater. 
[ prefer to make this feeder with double walls, 2! v?, but do not 
wish to limit this invention thereto, as this feature forms the subject- 
matter of another separate specification. 


ot) THE THATCHER HEATING CO. ET AL. Vs. 


The front part of the heater being necessarily limited in height 
and affording but limited space in height above the coal in the fire- 
pot for the central fecder, [ have provided for an extension of the 
central feeder upwards above the top of the heater by placing a re- 
movable section, 0, on top of the central fecder, fitted to it as shown 
In the drawings and provided with a cover, o!. This upper section 
may be cast with a central teeder or with the top plate of the heater, 
the object being simply to inerease the capacity of the feeder. 

The drawings represent other improvements in fire-place heaters, 
which are also of my invention, but which it is not necessary to de- 
scribe in detail, as they are subjects of separate patents. 

wy [ claim— 

lirst. In combination with a fire-place heater a central 
feeder opening through the tep of the heater, substantially as de- 
seribed. 

Second. In combination with a fire-place heater a central feeder 
projecting above the top of the beater, substantially as described. 

JOUN M. THATCHER, 
By F.C. TREADWELL, Jr., Att'y. 


(Interference cases.) 


DEPARTMENT OF TILE INTERIOR, 
LS. PATENT OFFICE, 
Wasuinaton, D. C., March 29, 1870. 
Sin: Please find below a communication concerning your patent 
and application filed as hereinafter stated. 
Very respectfully, JNO. M. THATCHER, 


. Ol hLiIsSLOIET. 


To John Thatcher, eare F.C. Treadwell, Jr., 555 Broadway, N. Y. 


Meaainern’s Roow No. LOO. 


ln the matter of the alleged invention above referred to notiee ts 
hereby eiven to the parties hereinafter named that their claims are 
adjudged to interfere with each other, and that a hearing will be 
granted them on the 2d Tuesday of August, 1868, and that the tes- 
timony of the respective parties must be closed previous to the days 
hereinafter specifically designated, 1t being understood that the party 
first making applteation will be deemed the first Inventor, in the ab- 

sence of proof to the contrary. 
QS Rebutting testimony, but no other, may be taken after the 
closing of the testimony-in-chief, but the same must be closed 
pre vious to the Ist Tuesday of August, 1870. 

All testimony must be taken, &e., in accordance with the printed 
rules herewith transmitted. 

David — it and] Richard Peterson, assignees of D. Stuart & LL. 
Bridge, of Philadelphia, Penn.; Howson & Son, Washington, D. C., 
their attorney <.  App lication filed Mar. 1 L 1SGS; patented June 25, 
ISS; reissued Aug. 17, 1569. Their stove has the top feed which 
is shown In the stoves of all the parties to this interference : also the 
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magazine, having a circulation space around it and a gas-escape 
passage above it, as claimed in the 6th claim of Burrows and shown 
In the stoves of Sexton, Martine, Rob’t Bibb & Klotz, and Philip 


., Klotz. Their testimony will close on the 4th Tuesday of July, 


1870. 

Jno. M. Thatcher, of Bergen, Hudson Co., New Jersey; F.C. 
Treadwell, Jr., 835 Broadway, New York, his attorney. First appli- 
ation filed a 24,1868; 2d application filed Novy. 16, 1868; pat- 
ented Dee. 22, 1868 ; od application filed Mar. 27, 1869; patented 
June 15,1869. His first claim is for the top feed which is shown in 
the stoves of all the parties to this interference. His testimony will 
close on the 5d Tuesday of July, 1870. 

Abraham I. Sanders, of Brooklyn, New York; Lemuel W. Ser- 
rell, New York, his attorney. Ap plication filed Ap 16, 1858 5 pat- | 
ented July 14. ISGS. His stove has the top feed which ts shown in 
the stoves of all the parties to this interference. It has also the 
magazine, with the circulation space around it, and with the top of 
the magazine forming a part of the top of the stove, as claimed in 
the 5th elaim of Burrows and shown in the stoves of Bibb, 94, 520, 
and 94700, and Martine. [lis testimony will close on the 2nd Tues- 
day of July, 1870. 

David Stuart and Lewis Bridge, Philadelphia, Pa.: Howson & 
Son, Washington, D. C., their attorneys. Application filed Feb. 24, 

1869; patented June 1, 1869. Their stove has the top feed 
99 Which is shown in the stoves of all the parties to this inter- 

ference ‘Their testimony will close on the Ist Tuesday of 
July, 1S70. 

Bently C. Bibb, of Baltimore, Md.; Mason, Fenwick & Lawrence, 
Washington, D. C., lis attorneys (his patents Nos. 99525, 92731], 
9.4320, 94700, 97026, and 97906). First application, Bibb & Ix lotz, 
filed March ‘ 22, 1869: patented Feb. S, ISTO: 2nd, B.C. Bibb, Gled 
June 19, 1869; patented July 20, 1869; 3rd, P. Klotz, wt July 30, 
1869; patented Aug. 51, 1869; 4th, B.C. Bibb, filed Aug. 16, TS69 : 
patented Sept. 14, 1869; 5th, B.C. Bibb, filed Oct. , 1S69: roid ‘nted 
Noy. 28, 1869; 6th, John J. Myers, filed Nov. 15, wna patented Dee. 
14, 1569. His stoves all have the top feed, and those in his pat- 
ents 94320 & 94700 show the cireulation space around the magazine, 
the top of which forms a portion of the top of the stove, as shown in 
the stoves of Sanders, Martine, & Burrows and claimed in the 5th 
claim of Burrows’ application. Some of his stoves show also the 
magazine having a circulation — around it and a gas-cescape 
passage above it,as shown in the stoves of Stuart and Peterson, Sex- 
ton, Klotz, Bibb and Klotz, Martine and Burrows, and claimed nl 
the 6th claim of Burrows. Ilis testimony will close on the 4th 
Tuesday of June, 1870. 

Sam] B. Sexton, of Baltimore, Md.; Knight Bros., Washington, D. 
C., his attorneys. First application filed May 25, 1869: patented 
Sept. 28, 1S69—05274 : 2nd application filed Nov. 25, 1869; patented 
Dec. 14, 1869—97970. His stoves show the top feed and also the 
magazine having a cireulation space around it and a gas-escape 
above it,as shown in the stoves of Bibb, Bibb & Klotz, P hilip Klotz, 
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Martine, Stuart & Peterson, anc Burrows, and claimed in the 6th 
claim of Burrows. His testimony will close on the 5d Tuesday of 
June, 1870. 

B. C. Bibb and P. Klotz, of Baltimore, Md.: Mason, Fenwick & 
Lawrence, Washington, D.C., theirattorneys. Application filed Oct. 
26, 1869; patented Nov. 23, 1869—97029. Their stove has the top 

feed and also the magazine having a circulation space around 
100 it and a gas-escape passage above it, as shown in the stoves 

of Bibb, Klotz, Sexton, Martine, Stuart, Peterson, and bur- 
rows, and claimed in the 6th claim of Burrows. Their testimony 
will close the 2nd Tuesday of June, 1870. 

Philip Klotz,of Baltimore, Md.; Mason, Fenwick & Lawrence, Wash- 
ington, D.C., his attorneys. Application filed Oct. 26, 1869; patented 
Noy. 25, 1869, No. $7094. His stove has the top feed and the maga- 
zine having a circulation space around it and a gas-escape passage 
above it, as shown in stoves of Bibb, Bibb & Kiotz, Sexton, Martine, 
Stuart and Peterson, and Burrows, and claimed in the 6th claim of 
Burrows. IHhis testimony will close on the Ist Tuesday of June, 
1870. 

William Burrows, of Brooklyn, New York; Mason, Fenwick & 
Lawrence, Washington, D.C., his attorneys. Application filed Dee. 
4,1569.  Uis third claim is for the top feed in the fire-place fuel, 
magazine stove, and this is shown in the stoves of all the parties to 
thisinterference. His fifth claim covers what is shown in the stoves 
of Jno. Martine, patent No. 100,559; B.C. Bibb, No. 94700 and 94559, 
and A. Kk. Sander. His sixth claim embraces what is shown in the 
stoves of Stuart & Peterson, Sexton, Martine & Bibb, & Klotz & 
Klotz. This interference is declared at the request of this applicant, 
but his first, second, fourth, and seventh claims, for the screen over 
the top feed, are not now placed in interference, because two parties 
who claim that feature are already in interference. On the decision 
of that interference all the parties to this interference whose devices 
have the screen will be placed in interference with the successful 
party. This applicant’s testimony will close on the 5th Tuesday of 
May, 1870. 

Jno. Martine, of Philadelphia, Penn. Wis first application filed 
Jan. 4, 1870; patented March 8, 1870; Mason, Fenwick & Law- 
rence, Washington, D.C., his attorneys. Second application. filed 
Keb. 5, i870; Howson & Son, Washington, D. C., his attorneys. 
Both his stoves show the top feed, and one of them has the parts 

shown in stoves of B. C. Bibbs, Nos. 94320 and 94700, A. Ix. 
10] Sanders, and Wim. Burrows, and claimed in the fifth claim 
of Burrows. It also has the circulation space and gas-escape 
passace,as shown in the stoves of Sexton, Bibb, Bibb & Klotz, Stuart 
& Peterson, & Burrows, and claimed in the sixth claim of Burrows. 
His testimony will close on the 4th Tuesday of May, 1870. 
LL. DEANE, Eraminer. 
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No. 1. U.S. Parent OFrricer, 
WasuHineaton, D. C., April 19, 1870. 


OOF 


Jno. M. Thatcher, care I’. C. Treadwell, Jr., 385 Broadway, New 

York: 
Please find below a communication from the examiner coneern- 
ing your interference with Burrows e¢ al., declared March 29, 1870. 
Very respectfully, 


9 
Commissioner. 


IEXAMINER’s Room No. 100. 


The parties to this interference are notified that under the enu- 
meration of the cases of B.C. Bibb his application, case A, filed 
Mar. 22, 1869, is included. 

L. DEANE, Beaminer. 


No. 1. U.S. Parent OFFIce, 
WASHINGTON, D. C., April 20, 1870. 

Jno. M. Thatcher, care I’. C. Treadwell, Jr., 5385 Broadway New 
York: 

102 Please find below a communication from the examiner 
concerning your interference, declared March 29th, 1870, 

with Burrows, et. ad. 
Very respectfully, 


? 
('ommaeassioner. 


EXAMINER'S Room No. 100. 


The application of Stuart & Peterson, filed July 27, 1869, for a 
reissue of their patent, No. 79275, of June 25, 1868, is included in 
the interference. 

L. DEANE, Examiner. 


In the Matter of the Appheation of J. M. THarcurr for letters 
patent for improvement in stoves. 


Hon. Commissioner of Patents. 


Sir: [hereby constitute and appoint Henry [Lowson & Son, of 
Philadelphia, my true and lawful attorneys, in conjunction with F. 
C. Treadwell, in the matter of my above application, and authorize 
them to alter and amend the specification and drawings, should 
they deem it advisable, and to take such other steps as they may 
consider expedient in prosecuting my said application. 

Very respectfully yours, | 


J. M. THATCHER. 
Signed at Washington this 20th day of May, A. D. 1870. 
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In the Matter of the Application of J. M. Turarcuer for 
103 letters patent for improvement in fire-place heaters. 
Howson’s Patrenr AGrency, Jay 28th, 1878. 
To the Hon. Commissioner of Patents. 
Str: T hereby cancel all specifications heretofore filed in the above 
case, excepting such part of the first specification as contains the 


petition, oath, and power of attorney with signature of applicant 
and witnesses, and in place of the same substitute the fyllowing : 


A. May 31, 1870. 


To all whom it may concern: 

30 It known that I, John M. Thatcher, of Jersey City, Hudson 
County, New Jersey, have invented certain new and useful improve- 
ments in fire-place heaters, and [ do hereby declare the following to 
be a fall, clear and exact description of the same, reference being 
had to the accompanying drawings and to the letters of reference 
marked thereon. 


Nature and object of the invention. 


My invention consists, first, of a base-burning fire-place stove, In 
which are combined the following elements, namely, a evlinder or 
body projecting outwards from the mantel or frame, a fuel maga- 
zine or feeder within the said eylinder, and an opening through 
which the said magazine can be fed from above. The object of this 
part of my Invention Is to increase the capacity of the fuel maga- 
ZINC. 

Secondly. Of a base-burning fire-place stove or heater in which 
the magazine or feeder is extended to the feed opening of the outer 
casing, so that there may be no open space across which to project 

the fuel on feeding the magazine. 
104 Thirdly. In the combination with a fire-plaee stove or 
heater, of a feeder or magazine projecting above the top of 
the heater, so as to increase the capacity of the said magazine. 


Description of the accompanying drawings. 


lig. 1, is a front view of my improved fire-place heater; Fig. 2, a 
vertical section of the same; Fig. 5, a seetional plan; Fig. 4, a plan 
view with part of the mantel removed; Fig. 5, a view of the “sheer” 
or plate to be introduced into the fire-pot under the “ feeder,” for 
the purpose of holding up the coal which is unconsumed, when the 
clinkers, ashes, &e.,in the lower part of the fire-place have to be re- 
moved; Fig. 6,1s a plan view of the erate; and lig. 7, an edge view 
of the grate. 

General deseription. 
My improved fire-place heater is made in two parts, the part a, 


being a stationary concave fitted to and set in the fire-place d, below 
the mantel e¢, and having a front plate or frame, d, similar to that 
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of an ordinary grate, and adapted to the shape of the movable part 
of the heater or stove, the latter being arranged to slide in and out 
of the stationary concave a, upon guides, a’, attached to the bottom 
plate a® of the stationary concave. 

When the heater is not required to be used the movable part may 
be withdrawn from the fire-place, and a summer piece so fitted to 
the latter as to close the opening in front of the stationary concave. 

The object of the guide is to so direct the movable part 

105 = when it is pushed into the stationary part that the short fun- 

nel or outlet a? for the preducts of combustion will pass into 

the short, shghtly conical collar a°, which projects inwards trom the 

coneave a, near the bottom plate. A good joint is thus produced, 

and the leakage of products of combustion into the air space between 
the concave and the movable part of the heater is prevented. 

It will be observed that the back of the concave @is set at a little 
distance from the back of the chimneys, so that the heat and = pro- 
ducts of combustion from the flue passage a*, which pass through the 
concave, as before described, may pass up the chimney behind the 
coneave, and thus make the concave a heating plate for the air which 
passes In contaet with its opposite side. 

In the base of the movable part of the heater is an air chamber, 
f, which may receive air from the room by holes, f!, in the flaring base 
plate f®, or air may be brought into the chamber from below, through 
holes in the hearth or bottom plate. 

Some of the air from this chamber f passes through holes, g, of 
the flaring base plate into the space between the concave @ and the 
cylindrical jacket 4 of the movable part of the heater, and rises up 
into the distributing chamber 7, from which a hot-air pipe, i, con- 
ducts the heated air through the chimney @, shown broken off in 
the drawings, to the room or rooms above in the usual way. 

The air from the receiving chamber f also passes up through a 
set of vertical air-heating tubes, 7, atthe rear of and partly surround- 
ing the fire-pot, said tubes being secured on the two circular plates 


J' 7°, Which form the top of the receiving chamber and the bottom 
of the distributing chamber, and which, together with the eylindri- 


eal jacket A. form the inelosure in which are situated the inclosed 
ash-pit, 4, the fire-pot, m, and the lower portion of the feeder or 
magazine 2. . 
In order to protect the lower part of the feeder or magazine from 
the fire, and also to obtain a circulation of air downwards from the 
top of the floor to the fire-pot, to assist in burning the gases, 
106. J, in the present instance, construct the magazine with double 
walls, 2! u?, having suflicient room between them for a body 
of air, and communicating with the outside air by holes, #’, at the 
top of the feeder, and with the fire-pot by holes at the bottom of the 
feeder, so that air shall enter at the top of the air space between the 
Walls of the magazine and pass down to the fire-pot for the purpose 
of keeping the lower part of the feeder comparatively cool, protect- 
ing the coal in the feeder from combustion, and supplying air to 
burn the gases from the burning coal in the fire-pot. 
A more minute description of my improved heater than that 
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given above will be unnecessary, as several of the parts described 
and illustrated in the drawings form the subjects of other patents, 
and my present improvements relate especially to the top-feeding 
arrangement of a fire-place stove or heater. [I will now refer more 
particularly to these Improvements. 

~ In constructing my improved heater I have so con.bined three 
elements or features as to produce an important result. These feat- 
ures are as follows: First, a eylinder or body of the heater projecting 
outwards from the frame or mantel; second, a feeder or fuel maga- 
zine within the eylinder, and, thirdly, an opening through which 
the said magazine cai be fed from above. 

While fire-place stoves or heaters with protuberant eylinders and 
feeders or Magazines were seven prior to the date of my invention, 
Tam not aware that the above combination of three features above 
referred to, namely, a top-feeding arrangement, a protuberant eylin- 
der permitting such an arrangement, and a magazine within the 
cylinder, has ever been known or used prior to my invention of the 
same. 

It has been the practice to so construct base-burning fire-place 
stoves or heaters that the fuel nad to be introduced into the feeder 
or magazine through a doorway in front; hence, the magazine was 
of a very litnited capacity. By so arranging the feed-hole, however, 

that the fuel can be introduced into the magazine from abov e, 
107 the capacity of the magazine is increased, a result which | 

especially aimed at in adopting the first part of my Inven- 
tion, namely, the above-mentioned combination. and in the produc- 
tion of my * ‘top-feeding, base-burning firc-place stove.” 

The second part of my invention consists in extending the feeder 
or magazine to the feed-hole of fire-place stoves. This not only in- 
creases the capacity of the magazine to some extent, but an uninter- 
rupted passage or guide is afforded for the introduction of fuel into 
the magazine through the opening in the outer casing. 

The capacity of the magazine is still further increased in the pres- 
cnt instance by earrying the feeder up above the top of the heater, 
by placing thereon a movable section, 0, furnished with a cover, 0 
Which has to be lifted off when coal has to be introduced into the 
magazine. 

At and around the base of this removable section o is a flange, 0? 
perforated with holes to match the holes in the feeder or m agazine, 
so that by turning the removable section the air passage through 
the Wi alls of thie fe = ade ‘YP We iV be ie ‘losed, wholly or }< tl: ally , as de sired. 

In case the upper section 0 of the feeder should be made in one 
piece with the feeder, a registering plate perforated with similar 
holes may be used in place of the flange. 

Claims. 

first. A base-burning fire-place = me which are combined the 
following elements, namely, a evlinder or body projecting outwards 
from the mantel or frame, a fuel m: azine or feeder within the cyl- 
inder, and an opening through which the said magazine can be fed 
from above. 
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Second. A fire-place stove or heater in which the magazine is 
extended to the feed opening of the outer casing. 
108 Third. In combination with a fire-place heater a feeder or 
magazine projecting above the top of the heater, substantially 
as deseribed. 
Very respectfully vours, 
H. HOWSON, 
One of the Attorneys for J. M. Thatcher. 


Memorandum of Fee Paid at U. S. Patent Office. 


Mail, $20. 

Inventor, J. M. Thateher. 

Invention, fire-place stove. 

Date of payment, Junc 3, 1870. 

Fee, S20. 

Solicitor, Howson & Son. 

The specialties in this case are the front top feed in a fire-place 
heater, the fuel magazine extending to the feed opening in the outer 
casing, and the m: igazine when it extends above the top of the 
heater, all as set out in the description of the nature of the inven- 
tion and in the three claims. 


Bey. 1868. 
No. 104,376. 


John M. Thatcher, of Bergen, county of Hudson, State of New 


Jersey. 


/ 


Iire-place heaters. 
Mareh 17, 1868. 
Reeeived Mar. 24, 1868. 
Petition, Mar. 24, 1868. 
109 Affidavit, ade 
Specification, “ “  “ 
Drawing, Mar. 24, 1868. 
Model, ee 
Cert.dep.,, “  “ ¥ 
1. Cash, 815, Mar. 24, 1868. 
Add’l fee cert. 
1“ © eash, 820, June 3, 1870. 


Examined, Deane, June 2, 1870. 

2. Issue, Grinnell, June 3, 1870. 

o. Patented, June 14, 1870. 

Recorded, vol. -——, page — 

( ‘ircular, June 3 1870. 

Francis C. Treadwell, Jr., associate, 335 Broadway, New York. 
IH. Tlowson & Son, Philadelphia, Pa., 1868. 
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111 New York, Jarek 44h, US79. 
Cross-examination of RAYMOND SALT: 


XN Q.S. What were you hired to do when vou were in Mr. 
Thatechers employment? 

A. IT was a tinman. 

XQ. t) Did you work in the shop: if so, where was the shop at 
that time” 

A. I did: the shop was at 602 Broadway. 

XQ. 10. How many workmen were there emploved there besides 

yourself? 

A. Three: two besides myself. 

XQ. 11. How long before Mr. Thatcher's appleation for a patent 
Was It that vou so saw this model? 

A. IT don't know when heappled forthe patent, but IT know when 
I saw the model. 

NX Q. 12. Don't vou know that he made the appheation for a 
patent tl spring, on which application he used this model that 
vou so saw ? 

A. In the spring of 1867? 

A Yes. 

A. I don’t know that. 

XN Q. 14. Did vou see more than one model that spring 

A. Only one. 

XQ. 15. How did you come to see the model that spring: did vou 
know generally what was done in that shop by reason of vour being 
a Workman In it? 

A. I saw it sitting on the desk near the little closet joining the 
desk, the closet under the stairs. [I did know what was going on in 
the shop by reason of inv being a workman there. 

X (). 16. How long did the model that Vou saw on the desk re- 
main on it: did vou see it on more than one occasion ? 

A. I only saw it once. 

XQ. 17. Were vou at vour work when you so saw it? 
112 A. J was at work at the time. I had occasion to go out 
into the store to get a drink of water and I saw the model on 
the desk and examined it. 

XQ. 1S. Was there anvbody there when vou examimed it? 

A. No, sir: it was a private Inspection of my own. 

XQ. 19. What are the names of the other two workmen ” 

Thomas Brennan and Thomas Smith. 

X (). 20. What were their duties ? 

A. Brennan was a tinman; Smith was a porter. 

X Cd. 21. When did vou last see either of these two men? 

A. Brennan I saw last two years ago: T saw him on Beekman St. : 

I also ty Smith some three or four years ago, corner of Front and 
Peck slip. Smith is now dead. 

X @. 22. Hew long did vou continue to work tor Mr. Thatcher ? 

A. J have worked for Mr. Thatcher from the time I went there in 
that spring in 1867; 12 years this coming Aprii—about the middle 
of April. 
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X Q. 23. Have you any memorandum or did you make any memo- 
randum of the time when you saw the fire-place heater constructed 
like that model in operation ? 

A. I did not make any note of it. 

X Q. 24. Do you recollect when the Thatcher Heating Co. suc- 
ceeded to the business of Thatcher & Haviland ? 

A. I think it was in the spring of the year of 1868. 

X Q. 25. Was the shop and _ office of the Thatcher He ating Co., 
after they took the business, still continued at 602 Broadway 

A. It was. 

X Q. 26. Was there not another model in that shop or office in 
the spring of the year 1868? 

A. Not to my knowledge. 

X Q. 27. Do you mean that there could have been a model 
118. of some monavomens in the shop or office in the spring of the 
year 1868 and you not have known of it? 

A. I was not in the shop at all times; sometimes I would be out 
at work somewhere. 

X Q. 28. How long were you in the office in the spring of 1567, at 
the time when you so went to get a drink of water and looked at the 
— ? 

A. About five minutes or thereabouts. 

X Q. 29. Ifow much of the time did vou devote to looking at the 
model ? 

A. About two or three minutes. 

X Q. 30, Prior to going to work at that shop did you work at your 
trade as tinman, and at what place, just prior to going to that shop ? 

About ten or twelve years. I worked prior to that at George 
I’. Merkiey’s, at 77 Bleecker street, at furnaces, stoves, and ranges. 

X Q. 31. Did Merkly ever make any improvements on furnaces, 
stoves, or ranges? 

A. , don’t know of any improvement that he ever made himself 
directly. 


RAYMOND SALT. 
Adjourned to Thursday, March 6th, 1879, at 10 a.m. 


Tourspay, March 6th, 1879—at 10 a. m. 
Adjourned to Monday, March 10, 1879, at 11 a. m. 
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114 Deposition of witnesses taken this ninth day of November, 

A. D. 1881, at Baltimore, Maryland, before me, Joseph C. 

Body, notary public of the State of Maryland in and for the city 
of Baltimore. 


Present: B. I’. Lee, Esq., of counsel for the complainants; A. J. 
Todd, Esq., of counsel for the defendants 


Purtip Kiorz, a witness of lawful age, prodaced on behalf of the 
complainants, being duly sworn on the Holy Evangely of Almighty 
God, makes oath, deposeth, and saith as follows: 


First interrogatory. What is your name, age, residence, and occu- 
pation ? 

Answer. Philip Klotz; forty-eight; number two hundred and. 
elghty-three Franklin street, Baltimore; am a tin and sheet-iron 
worker, particularly making stoves. - 

Second interrogatory. In whose employ are you, and how long 
have you been in such employ ? 

Answer. b. C. Bibb & Son’s stove factory; went there in October, 
1858; am foreman at their place. 

Third interrogatory. Are you familiar with the fire-place heater 
shown in the drawing of a certain patent granted to Bibb & Augee 
April 50, A. D. 1861, number $2116, which drawing is now shown 
you? 

Answer. Yes, sir; [I am. 

Fourth interrogatory. Can you produce a Bibb & Augee fire-place 
heater, such as is shown in that drawing? 

Answer. This fire-place heater which I now produce is such a 
heater, except that the cold-air pipe marked “N” in the drawing 1s 
wanting, although the hole for the entrance of the air-pipe is there, 

and also the little air jets marked “ W,” and the circular cav- 
115 ity to which the air-pipe leads, and from which the air passes 

through the jets, are also wanting; that is to say, the small 
annular plate cast un the inside of the top of the cylinder that went 
to form the small circular air chamber is not cast on this inside of 
this cylinder; in other respects this fire-place heater is correct. 

The counsel for the complainants now offers in evidence the fire- 
place heater referred to by the witness, and the same is marked 
“Complainants’ Exhibit Bibb & Augee Iire-Place Heater.” 


lifth interrogatory. Are you familiar with the fire-place heater 
shown in the drawing of a certain patent granted to 5. B. Sexton 
April 19, A. D. 1859, number 23716, which drawing is now shown 
you? 

Answer. Yes, sir; Iam familiar with it. 

Sixth interrogatory. Can you produce an 8. B. Sexton fire-place 
heater, such as is shown in that drawing ? 

Answer. Yes, sir: that is one like it. 

The counsel for the complainants now offers in evidence the fire- 
place heater referred to by the witness, and the same is marked 
“ Complainants’ Exhibit Sexton Iire-Place Heater.” 


OS THE THATCHER HEATING CO. ET AL. VS. 


Seventh interrogatory. State whether you have been familiar with 
the mode and operation of the said Bibb & Augee heaters and of 
the said Sexton heaters, and how long? 

Answer. I have known the Sexton heaters since eighteen hundred 
and sixty; I have been putting some of them up; I have been 
working on the Bibb & Augee heater ever since about eighteen hun- 
dred and sixty-one. 

Eighth interrogatory. What has been the nature of your work on 

these heaters of late vears? 
116 Answer. I have been repairing some at different times; I 
have been repairing them to the number of some hundreds. 

Ninth interrogatory. In the operation of these Sexton and Bibb 
and Augee heaters state what the fact was in reference to whether 
the coal contained in the fuel receptacle (marked “Q” in the Bibb 
and Augee and marked “ IT” inthe Sexton drawing) became inean- 
descent when the fire got well going or whether it remained in 
an unienited state. | 

Answer. It all got on fire. 

Tenth interrogatory. To what particular of the construction of the 
apparatus was this due? 

Answer. The top and the cover is too close to the fire, and the 
draft is above the top of the cover. 

Eleventh interrogatory. When you have had repairs to make upon 
these Sexton and Bibb and Augee heaters in what condition have 
you found the fuel chamber (marked “Q” and “TL” in the drawings 
above referred to) and its cover? 

Answer. Most all of them is nearly all burnt out; the cover was 
warped and the top sometimes warped; the top was often burned on 
the under side, and the cover also; the heat often warped it into dif- 
ferent shapes. 

Twelfth interrogatory. Can you produce samples of such a fuel 
chamber, including the top and cover thereof, which will fairly 
illustrate the condition in which the fuel receptacle you have re- 
ferred to commonly comes to you when. the heaters require repair- 
Ing? 

Answer. Yes, sir, J ean; hundreds of them. 

Thirteenth interrogatory. Please produce such samples. 

Answer. There are two of them. 

The counsel for the complainants now offers in evidence the 
117 ~— fuel eylinders, tops and covers of one of them, marked, respec- 
tively, “Klotz Number One” and “ Klotz Number Two.” 


Fourteenth interrogatory. In how short a time have you ever 
known these fuel eylinders, tops and covers, to be burnt out so as to 
need to be renewed ? 

Answer. I know some of them burn out in one season. JI know 
some of them burn out at the top before the season is over; that the 
top gets larger and lets the cover drop down in the fire, and we 
have to put on a larger cover, and such large covers are kept in 
stock for this purpose. 
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Fifteenth interrogatory. State whether these old Sexton and Bibb 
and Augee fire- place heaters require frequent renewals of the parts 
referred. to, stating In this connection any trade fact that would illus- 
trate vour answer. 

Answer. There is a large business done in these castings by many 
dealers and by a number “of foundries. 


Cross-examination waived. 


PHILIP KLOYZ. 


First interrogatory. State your name, age, residence, and occupa- 
tion. 

Answer. Jesse L. Hutchinson ; forty-seven years of age; I reside 
in Baltimore, and my occupation is that of a stove dealer. 

Second interrogatory. How long have you been in the stove busi- 
ness, and state the name of vour firm ? 

Answer. ‘Twenty-seven years; Hutchinson Bros. 

Third interrogatory. Are you familiar with the fire-place heaters 
known as the Sexton heaters, and the Bibb «& Augee heater like 
Complainants’ Exhibits “Bibb & Augee Fire- Place Heater” and 

‘Sexton Fire-Plaece Heater;” and, if so, for how long? 
118 Answer. lam and have known them for many years. 
Fourth interrogatory. State whether you have been familiar 
with the mode and effects of the operation of the said Bibb & Augee 
fire-place heaters and of the said Sexton heaters during the period 
referred to in the last answer. 

Answer. I have. 

Fifth interrogatory. In the operation of these Sexton and Bibb & 
Augee heaters, state what the fact was in reference to whether the 
coal contained in the fuel receptacle became incandescent when 
the fire got well going or whether it remained in an unignited 
state? 

Answer. It was generally thoroughly ignited. 

Sixth interrogator y. Please indie: ate in both of said exhibits the 
part referred to in the last question as the fuel receptacle. 

Answer. I mean the part that has the cover on immediately 
within the door. 

Seventh interrogatory. T 0 what particular in the construction of 
the apparatus was this due? 

Answer. Because the fuel receptacle is entirely immersed in a hot 
chamber, and everything, therefore, becomes ignited. 

Kighth interrogatory. What is the effect of this ignition of the 
fuel in the fuel-chamber upon the iron composing it, including its 
cover * 

ais It burns it up. 

Ninth interrogatory. In how short a time have you known this 
effect to be produced in whole or in part, but so as to render it 
proper to replace the fuel chamber and cover with new castings? 

Answer. In less than one winter's use. 

No cross-examination. 


JESSE L. HUTCHINSON. 
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Kirst interrogatory. State your name, age, residence, and occu- 
pation. 
11%) Answer. J. Hook Richards; sixty years; seven hundred 
and seventy-eight Lexington street, Baltimore; am a stove 
dealer. 

Second interrogatory. How long have you been in the stove busi- 
ness? 

Answer. | commenced that business about thirty years ago. 

Third interrogatory. Are you familiar with the fire-place heaters 
known as the Sexton fire-place and the Bibb & Augee heater like 
Complainants’ Exhibits “ Bibb & Augee Fire-Place Heater” and “Sex- 
ton Iire-Place Heater ;” and if so how long? | 

Answer. Ever since their existence: for many vears. 

Fourth interrogatory. State whether you have been familiar with 
the mode and effects of the operation of the said Bibb & Augee fire- 
place heaters and of the said Sexton heaters during the period re- 
ferred to in the last answer? 

Answer. | have. 

litth interrogatory. In the operation of these Sexton and Bibb 
& Augee heaters, state what the fact was in reference to whether 
the coal contained in the fuel receptacle became Incandescent when 
the fire got well going, or whether it remained in an unignited 
state. 

Answer. It ignited generally. 

Sixth interrogatory. Please indieate in both of said exhibits the 
part referred to in the last question as the fuel receptacle. 

Answer. The cylinder, the top of which is level with the bottom 
of the door. 

Seventh interrogatory. Whatis the effect of this ignition of the 
fuel in the fuel-chamber upon the iron composing it, Including its 
cover”? 

Answer. It has the effect to burn the iron up. 

No cross-examination., 


J. TOOK RICHARDS. 
120 UL S. Cireuit Court, Southern Distriet of New York. 


THe Tuarcier Hearing Company ef al., Complainants, 
eS 
Joun UT. Burris et al., Defendants. 

Testimony taken in rebuttal on the part of the complainants under 
and pursuant to the 67th rule of the Supreme Court of the United 
States, as amended, before John A. Shields, Esq., a standing ex- 
aminer of said Court. 

NEW YORK, Nove mber 17th, ISS]. 
Present: B. I. Lee, Esq., of counsel for complainants; A.J. Todd, 
Iesq., of counsel for defendants. 


Adjourned until Tuesday, November 22d, 1881, at 11 o’clock, a.m. 


CxX- ¢ 
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NEW York, November 22d, 1881. 


Met pursuant to adjournment at 11 a. m. 
Adjourned to November 26th, 188J, at 11 a. m. 


121 NEW York, November 26th, 1881. 


Met pursuant to adjournment, at 11 o’clock a. m. 

Adjourned to Saturday, December 3d, 1851, at 11 o’clock a. m. 
Adjourned to Saturday, December 10th, 1851, at 11 o’clock a. m. 
Adjourned to Saturday, December 17th, 1881, at 11 o’clock a. m. 
Adjourned to Monday, December 19th, 1581; at 11 a. m. 


NEW York, December 19th, 1SS1—2 p. m. 


Met pursuant to adjournment. 

Present: B. I. Lee, Esq., for complainants, and A. J. Todd, Esq., 
for defendants. 

Counsel fer complainants offers in evidence a certified copy of 
the file-wrapper and contents in the matter of the application of 
William Burrows, filed December 4th, 1869, for patent for base- 
burning stove, and the same is marked “ Complainants’ Exhibit 

Burrow’s Application,’ J. A. S., Ex., Dee. 19th, 1881. 
122 Also a certified copy of the drawing in the matter of said 
application of Burrows, and the same is marked “ Complain- 
ants’ Exhibit Burrows’ Drawing,’ J. A. S., examiner, Dee. 19th, 
1SS1. 

Also certified copy of assignment relating to the invention em- 
braced in said application of Burrows from Burrows to B. C. Bibb, 
and release from Jordan LL. Mott to B. C. Bibb, relating to the said 
Invention, and the said papers being included in one certificate and 
marked “Complainants’ Iexhibit Burrows Assignment,” J. AL S., 
examiner, Dee. 19, 1881. 


JouN M. Trrarcuer, a witness produced on the part of the plain- 
tiffs, being recalled on behalf of the plaintiffs, deposes and says as 
follows: 

The further examination of Mr. Thatcher objected to, as his ex- 
amination was closed March 11th, 1879, it being agreed and under- 
stood that proofs on both sides were closed with the exception of 
examination of a professional expert on each side after the intro- 
duction of defendants’ proof respecting the Nott heater. 

Complainants’ counsel does not admit such agreement. 

(J. 1. Have you already been examined as a witness in this cause ? 

A. I have. 

Q. 2. You have stated your occupation to be a manufacturer and 
inventor of stoves, furnaces, and ranges. How long have you been 

engaged in that business, and in what eities? 
125 A. Ihave been engaged in that business since 1847; 1n the 
cities of Troy and New York, and the first part of that period 
in Pennsylvania, in the county of Northumberland and town of 
Milton. 
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Q. 3. At the time you made the invention covered by the patent 
on which this suit is brought state your acquaintance with the state 
of the art of constructing stoves and fire-place heaters. 

A. IT was acquainted with about all of the kinds of heaters and 
stoves that were In use at that time. I was engaged in business at 
that time at 602 Broadway, in the city of New York. 

Q. 4. In your patent No. 104,376 [ find the following language: 
“While fire-place stoves or heaters with protuberant cylinders or 
feeders or magazines were known prior to the date of my invention, 
Iam not aware that the above combination of three features above 
referred to, viz., a top-feeding arrangement, a protuberant cylinder 
permitting such an arrangement, and a magazine within the cylin- 
der has ever been known or used prior to my invention of the same. 
It has been the practice to so construct base-burning fire-place stoves 
or heaters that the fuei had to be introduced into the feeder or maga- 
zine through a doorway in front.” State what, at the date of your 
invention or of your patent, a person skilled in the art would un- 
derstand from the language of the patent to be the structure or 
structures referred to in the quotation as pre-existing. 


Objected to as incompetent, Improper, and as asking the witness 
to pass upon an issue which is for the court only to determine. 


A. There are two, the Sexton and Bibb and Augee. 
(J. o. Can you refer to specimens of the structures which 
124 =the said language of the patent indicated at its date to one 
skilled in the art as pre-existing? And, if so, please do so. 


Objected to as Incompetent. 


A. IT ean. One is marked “Complainants’ Ex. Sexton Fire- 
Place Heater.” The other is marked “ Complainants’ Ex. Bibb and 
Augee lire Place Heater,” and they are exhibits in this cause. 

().6. Toa person skilled in the art would the said language of 
the patent, at its date or at the date of the invention, have indicated 
any structures as pre-existing, other than those named in vour last 
answer? And, if so, please describe or designate them. 


Same objection. 


A. No, it would not. 

Q. 7. What is the object of a fire-place heater? And state how it 
acts. 

A. The first and primary object is to heat the room thoroughly 
in which it stands. The next, to heat the rooms above. It acts 
combinedly to warm rooms above and below, or, in other words, 
several separate rooms at the same time. A structure necessary to 
do or warm the rooms, as stated, must be of a construction as follows: 
A portion of the apparatus in which it sits, or in which it is placed, 
must be outside of the mantel-piece, and a portion inside of the same. 
Air has to be introduced either froin the room in which it is placed 
or from without, which air has to be heated by coming into contact 
with the heated surfaces which are in the rear part of the apparatus 
or heater, and conveyed from there through tin pipes to the rooms 
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above the heater. The room in which it stands is heated by a large 

portion of the apparatus being placed outside of the mantel- 
plece. 

125 Q. 5. State what is the importance, if any, in a fire-place 
heater of having the fuel burn in such position and such 

manner as to cause the. part of the apparatus that is outside of the 

mantel-piece or fire-place, to be highly heated. 


Same objection, and as leading. 


A. The importance is very great for the reason that it thoroughly 
warms the room in which it stands. 

Q.9. Irom the nature of a fire-place heater is it feasible or not 
for the persons in the rooms other than that in which it stands to 
reeulate the fire, and thus by varying the combustion regulate the 
heat utilized in the rooms above ? 


Same objection. 


A. It is not. 

Q. 10. State whether or not this circumstance has any bearing 
upon the question whether uniformity of combustion so as to form 
uniform generation of heat is of special iniportance in a fire-place 
heater? 

A. It is of vast importance that there shall be uniformity of com- 
bustion for the reason that uniformity of heat can be obtained with- 
out any special attention. 

QQ. 11. You have stated 1n answer to question 9 that it is not feasi- 
ble for the persons in the rooms, other than that in which the fire- 
place heater stands, to regulate the fire so as to varv combustion, and 
you have also stated that uniformity of combustion is of vast 1m- 
portance 1n a fire-place heater. Tlave these two facts a relation to 
or connection with each other ? 

Same objection. 

A. They have. 
126 Q. 12. In fire-place heaters, as constructed at the present 
day, is any device adopted for the purpose of effecting uni- 
formity of combustion, so as to heat the rooms above with recularity ? 
And, if so, state what such device is. 


Same objection. 


A. A magazine in the fire-place heater. 

Q. 13. Please state to what extent in fire-place heaters there has 
been introduced since the issue of your patent, the combination of a 
cylinder or body projecting outward from the mantel or frame, a 
fuel magazine or feeder within the evlinder, and an opening through 
Which the said magazine can be fed from above, as described In your 
patent, and how e xtensively fire-place heaters have within that time 
been made with magazines extending to the feed opening of the 
outer casing, as described in your patent. 


Same objection, and as assuming that no such heaters were 1ntro- 
duced prior to said Thatcher's invention. 
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A. The combination referred to has been introduced into nearly 
or quite everything that has been made; 999 out of a 1,000 have 
been made having their magazines feed from the top and through 
the outer casing. The device was generally introduced very shortly 
after the patent was issued. 

Adjourned to Wednesday, Dec. 21st, 1881, at 11 o’clock. 


NEW York, Dec. 21st, 18S81—11 o'clock a.m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Adjourned, by consent, to Thursday, Dec. 22d, 1881, at 11 a. m. 
J . ’ 7 3 ’ 


127 New York, Dee. 22d, 1881—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Examination of Mr. Jounn M. THatTcuer continued : 


(). 14. To what extent have the owners of the patent No. 104,576 
introduced the device embraced in the claims in controversy in this 
suit into public use? 


(bjected to as incompetent and immaterial. 


A. By the tens of thousands. 

Q. 15. What, if any, outstanding stove was there, having a maga- 
zine, at the date of your invention, that could have been set up ina 
tire-place so as to be made practically useful in that situation ? 

Objected to as Incompetent. 


A. There was none. 

(). 16. In such structures as the fire-place heater shown in your 
patent and “ Defendants’ Exhibit Burtis & Graff Fire Place Heater,” 
what is the condition of the fuel in the magazine? 

Same objection. 


A. Unignited. 
(). 17. Where is a fire-place heater set up” 
A. In front of and in the mantel of the room in which the heater 
is placed. 
(). 18. About what is the size of the opening of a mantel (such as 
you refer to 1n your last answer), in which the apparatus must 
128 — go, that is to warm the room in which it is placed at the same 
time that 1t warms rooms above? 


Objected to as indefinite and general. 


A. About 2 feet to 2 feet 4 wide and 2 feet 4 high. 

Q. 19. What bearing does this fact have upon the construction of 
a fire-place heater? 

Same objection. 


A. It compels you to construct the apparatus adapted to these 
Jimiits. 


ae 
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Q. 20. Considering the size of the apparatus and the necessarily 
small compass within which it must act is much or little required 
of it? 


Same objection. 


A. More is required of it than any other heating apparatus made. 

Q. 21. In view of the amount of work required of it, and of its 
acting within so small a compass, state whether or not prior to your 
invention it was supposed that a magazine to hold a reserve of un- 
ignited coal fed from above or through the outer casing was appli- 
cable to it and still enable it to satisfactorily do the required work 
of warming the room in which it was set up and at the same time 
satisfy those occupying the rooms above ? 


Objected to as incompetent and leading. 


A. It was not. | 
(J. 22. Prior to the time of your invention state in whose fire-place 
heaters a fuel receptacle had been introduced. 


Objected to as incompetent. 


12°) A. S. B. Sexton’s and Bibb & Augee. Specimens of each of 
those heaters are here as exhibits. 

(). 23. In these exhibits how is this fuel receptacle situated in ref- 
erence to the combustion chamber, and where do the burning gases 
pass In reference to the fuel receptacle ? 

A. It is in the combustion chamber, the burning gases passing 
around and over it, entirely immersing it in the products of com- 
bustion on their way to their exit pipe and the chimney, the result 
of which would be to ignite the mass of coal in the receptacle. 

(). 24. Suppose a fire-place heater to be made with a top-feeding 
magazine to hold unignited coal, the base of the magazine being so 
large as to form the entire top of the combustion chamber, would such 


shown in your patent ? 
Objected to as incompetent and Jeading. 


A. It would not. 

(). 25. In such a construction could combustion take place around 
the magazine and against the outer wall or cylinder of the heater? 

Same objection. 

A. It could not. 

Recess taken till 1.50 p.m. 

After recess. 

(). 26. In the operation of a fire-place heater where does the chief 

difficulty arise, in the heating of the lower room or the heating of 


the upper room or rooms? 
A. In the heating of the lower room. 
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130 Q. 27. State how many rooms other than that in which it 
stands a fire-place heater is capable of heating, or is commonly 
used to heat. 

A. From one to three. 

Q. 28. Is it capable of heating all three of the upper rooms in an 
ordinary city house ? 

A. Very commonly it does; these heaters are generally used for 
city houses. 

Q. 29. In order that the room in which it stands should be prop- 
erly heated, state whether or not it is necessary In a fire-place heater 
having a magazine containing unignited fuel that combustion should 
take place around the magazine and against the outer wali or eylin- 
der of the heater which projects into the room in which the heater 
stands. 

Objected to as incompetent and leading. 

A. It isall important that combustion should take place around 
the magazine, and the products of combustion foreed as much as 
possible against the front part of the heater before passing to the 
rear to heat the surfaces that are to heat the air of the upper rooms. 

Q. 50. Have you examined and do you understand the structure 
marked © Exhibit Brown No. 2,’ and the wood-eut marked “ Jéxhibit 
Brown No. 3,” and have you heard the evidence of defendants’ wit- 
ness, Brown, in relation to the same? 

A. IT have examined the exlibits referred to in the question, and 
believe I understand the same, and have heard the evidence of Brown 
in relation to the same. 

Q. 31. State whether a heater constructed like the model “ Exhibit 
Brown No. 2” wouid hold coal a size that could practically burn in 
a stove or heater ? 

Objected to as Incompetent and leading. 


13 A. It would not. 
(). 82. Suppose the heater intended to be represented by said 
“Exhibit Brown No. 2” to have fire-brick introduced in its sides and 
back as described by the witnesses, and to ve set up In a_fire-place 
with its castellated top and side pieces perforated as described ; state 
the facts as to the capacity of such an apparatus to heat the room 
in which it is sec up simultaneously with a room or rooms above. 

Objected to as incompetent and improper. 

A. In the first place, it would have little or no capacity for heat- 
ing rooms simultaneously ; the brick on its sides and the air space 
in front would thoroughly prevent the room in which it was placed 
being heated. The construction would seem better adapted for the 
burning of coal than for the purpose of generating heat. The upper 
part, or box, contaiming the lid on its top, which holds unignited 
coal, is not capable of generating any heat. 

(J. 55. Suppose there was an open flue behind the heater in the 
fire-place leading to and heating a room on the floor above; what 
would pass through the perforated sides and top piece that are shown 
in the exhibit ornamented by castellations. 
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Same objection. 

A. The air of the room, and whatever air has come in contact 
with the front part of the heater. 

Q. 34. Under such circumstances state whether the heater could 
throw into the room any heat generated within the fire-place and 
behind the castellated top and side pieces perforated as above men- 
tioned. 


Same objection. 


A. It could not. 
132 (J. 30. Suppose there was no open flue behind the heater 
in the fire-place leading to another room; what would pass 
through the perforations in the top and side pieces before men- 
tioned ? 


Same objection. 


A. The heated air generated by the heating surfaces behind the 
perforated sides and top. It would pass into the room in which the 
apparatus was placed. 

Q). 56. In the wood-cut to which your attention has been called, 
marked “Exhibit Brown No.3,” I observe that this apparatus is 
called the “Saracenic parlor grate for dining-rooms,” &e. Does 
this title serve in any manner to point out or indicate how this ap- 
paratus was really intended to be used, taken in connection with 
the descriptions given of its perforated sides and top piece, and the 
fact that vou have mentioned that all the surfaces in front of said 
side and top pieces are prevented from communicating heat to the 
room by the fire-brick on the sides, the air space in the front, and 
the coal-box filled with unignited fuel at the top ? 


Same objection, and as leading. 


A. It would indicate that it was intended to be used only asa 
dining-room heater for the room only in which it was placed, or if 
placed in any other to heat that room only. 

Q. 37. State whether it was calculated to heat the room in which 
it was placed by direct radiation or by heated air coming into the 
room from behind the heater, or how otherwise. 


Same objection. 


A. There is not any doubt in my mind but it was to heat 

133) the room in whieh it was placed by heated air generated by 
the surfaces behind the perforated sides and top which passed 
through these openings outward and upward, thus equalizing the 
temperature of the room, and when used as a dining-rooim heater it 
no doubt was designated not to heat by direet radiation from 1ts 
front, but by heated air from its rear. A dining-room is intended 
for people to dine in, and for those seated at the table in front of the 
heater it is much better to have the rvem uniformly heeted by 
heated air, as IT have stated, than to have a direct radiation of heat 
from the front of the heater upon their backs. 
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(). 38. State what is the quality of the air that fills the air space 
extending across the whole front of the heater in which are the 4 
mica light openings shown in the model. 

A. Cold air. It passes in through the opening at the bottom and 
supplies combustion. 

(). 39. Within your experience has any such heater as the one 
intended to be represented by “ Defendants’ Exhibit Brown No. 2” 
or “ Defendants’ Exhibit Brown No. 5” existed or been in use? And 
state how your place of business has been situated in relation to the 
place of business of the suceessor of Nott, who is stated to have 
designed and sold such heaters. 

Objected to as incompetent and immaterial. 

A. Within my experience there has not been any such heaters 
made or used as referred to in the question. My business since 1872 
has been at 244 Water street, next door to that of the suecessors to 
Nott, which is at 242 Water street, New York, where they have been 
— during my entire acquaintance with New York city. 

40. Look upon Exhibits Budd No. 1 and Bibb Shoo Fly, and 
state whether they are complete; and, if not, what parts are lack- 

Ing? 
13: A. In the first place, I will state that they are neither of 

them complete. IT find a number of small, unimportant 
pieces missing, and | also find all the important parts which are 
designed to heat air for the upper rooms that belong to the rear of 
Budd No. 1 missing. They consist of sheet-iron radiators which 
are to connect to the pipe opening in the rear of said heater. [ find 
a number of unimportant parts missing from the Bibb Shoo Fly, and 
also the side and back radiators thereof. 

(Q). 41. What opportunity have you had for knowing that the heat- 
radiating parts of Exhibit Budd No. 1 belong to such a heater and 
are missing ? 

A. IT have taken down numbers of them and never found one 
without these radiators. 

Without these radiators would Exhibit Budd No. 1 be a 
practically efficient fire-place heater ? 

A. It would not. 

(). 43. Can you show by reference to any exhibit in this cause 
what part should be supplied to Exhibit Bibb Shoo Fly to supply 
the radiating surfaces of which you have spoken ? 

A. Lean; the Bibb and Augee comes as near to it as anything, 
and, as far as I can see, it Is ex xactly in that respect the same. 


JOHN M. THATCHER. 
Adjourned by consentto Friday, December 23d, 1881, at 11 a. m* 
N. Y., December 25d, 1881—11 a. m, 


Met pursuant to adjournment. 
Present: Counsel as before. 


Adjourned to 2 p.m 
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155 2 O'CLOCK P. M. 
Present: Counsel as before. 

Complainants’ counsel states that the witness was produced for 
cross-examination this morning at 11 a.m., and is now again. pro- 
duced for the same purpose, and that it Is imperatively necessary 
that the witness should be released from the stand, as he is not well 
and is seeking to arrange to go away for a change of climate. For 
that reason complainants’ counsel must insist that the cross-exami- 
nation be proceeded with at once, as he cannot undertake to keep 
tlie witness In attendance. 

Mr. James H. Hunter, who appears on behalf of Mr. Todd, de- 
fendants’ counsel, requests that the cross-examination of this wit- 
ness be adjourned till Tuesday, December 27th, 1851, as that is the 
very earliest day (only one working dav intervening) that Mr. Todd 

‘an attend for that purpose. 

Counsel for complainants says that he has every disposition to ac- 
commodate counsel, but that 1t is impossible to adjourn the matter 
till Tuesday, but that he will produce the witness for cross-exami- 
nation at 11 a.m. on Saturday, December 24th, 1SS1. 

Adjourned by consent to Saturday, December 24th, 1S$1, at 11 
a.m. 

136 New York, Dee. 24th, 1SS1—11 a. m. 
Met pursuant to adjournment. 

Present: Mr. b. F. Lee, of counsel for complainants, and the wit- 
ness, Mr. John M. Thatcher, who is produced for cross-examination. 

Mr. Mailler, app migaaat Mr. Todd, of counsel for defendants. 
appeared at 11.40 a.m 

Adojurned to 2 p.m. at the request of Mr. Mailler. 

Met pursuant to adjournment. 

Present: Mr. B. If. Lee, of counsel for the complainants, and the 
witness, Mr. John M. Thatcher, who is produced for cross-examina- 
tion. 

Mr. Mailler, representing Mr. Todd, of counsel for defendants, 
appeared at 2. 2) p.m., and Mr. Todd appears at 240 p.m. 

Adjourned at request of defendants’ counsel to Tuesday, Decem- 
ber 27th, 1881, at 10 o’clock a. m. 


New York, Dee. 27th, 1SS1—10 o’cloek am. 
Present: Counsel as before. 


Cross-examination of Mr. Joun M. Tuoarcuer by A. J. Topp, 


[sq.: 
X Q. 44. When did you commence business in Troy ? 
137 A. It was in 1850.) I went there, to Albany and Troy, in 
on ) [| commenced business in ‘Troy in the spring of 1850. 
X Q. 45. When did you commence business in the city of New 


York ? 
A. In the spring of 185s. 
XQ. 46. At what place ? 
A. I think it was 210 Water street, but [am not sure. 
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X Q. 47. Tlow long did you continue business there, and when 
did you go to 602 Broadway ? 

A. I continued there till January or February of the year follow- 
ine. I went to 602 Broadway in the spring or the early part of the 
summer of 1866. In the meantime I was at 52 Cliff, 370 Broadway, 
434 Broadway, 77 Bleecher, and 210 Mercer. 

XQ. 48. When did you return to Water street ? 

A. In the spring of 1872, and have been there ever since. 

X Q. 49. When vou say, in answer to Q. 4, that “a person skilled 
in the art would understand from the language of the patent,’ &e., 
do you not mean that at the time of the making use of such lan- 
euage as is contained in your specification that you only knew of 
these two structures, the Sexton and Bibb & Augee, at the time when 
you directed the preparation of such specification ? 

A. I did not. 

X Q. 50. Do you not, by the expression in that 4th question, “ per- 
son skilled in the art,” &e., mean to refer to your own knowledge on 
the subject ? 

A. Not wholly. 

X Q. 51. Can you answer for other people’s knowledge, as well as 
for: your own ” 

A. I think I ean, for the reason that any one skilled in the art 
would be possessed of the same knowledge as tayself as to the ex- 

istence of fire-place heaters as they existed at that time. 
158 XQ. 52. Well, then, at the time that you directed the 
drawing up of your specification did you talk with the late 
Charles J. Sheppard, Jordan L. Mott, and other well known. stove 
and furnace dealers in order to learn what such prominent dealers 
knew of thestate of the art respecting fire-place heaters? 

A. I did not. 

XQ. 53. What person supposed to be acquainted with the state 
of the art did you at that time consult and advise with, 1f any? 

A. Tam not aware that I consulted with any. 

XQ. 54. In Q. 10 vou say that “it is of vast importance that 
there be uniformity of combustion for the reason that uniformity 
of heat can be obtained without any special attention.” Explain 
more fully what vou mean by this general statement. 

A. I mean that it is necessary to have an amount of unignited 
coal in reserve which supplies fuel to be consumed instead, as Is 
done in the usual way, where there is no coal held in reserve, 
through a door by persons in attendance. 

XN Q.55. You say, in answer to Q. 15, that there were no out- 
standing stoves having a top magazine feed at the date of your In- 
vention that could be set up in a fire-place so as to be made practi- 
cally useful; have vou knowledge what outstanding top magazine 
feed stoves existed at the date of your invention ? 

A. | believe I lhave—of most of them at least. 

XQ. 56. Why could not some of those of which you then had 
knowledge have been so set up so as to be made practically useful 
in that situation ? 
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A. Because it requires a structure of a different organization. 
An apparatus to be practically useful’ to go into the mantel of a 
fire-place must be of a twofold nature—a stove and a furnace com- 
bined. 

XQ. 57. What dv you mean such stove must contain in its nat- 

ure when so situated ” 
159 A. It must contain the necessary qualities for thoroughly 
heating the room in which it is placed and also sufficient 
surface within the mantel to do the work required of it for the 
rooms above—that is to say, one must act almost as though the. 
other did not exist. 

X Q. 9S. How do you mean that one must act as though the 
other did not exist? 

A. I mean to say that there shall be sufficient in the room in 
Which it sits, or, in other words, when it has done its work there it 
will go henee into the surfaces in the rear and do the work required 
of it for above. | 

XQ. 59. Do you mean to say that there must be enough heating 
surface not only to heat the room in which the stove or heater Is 
placed, but also enough heating surface on the stove or heater at the 
rear of the mantel to heat the room above as well? 

A. Yes, except that I would say that I don’t understand the word 
“on” as used in the question where it says “heating surface on the 
stove.” 

X Q. 60. Now, what elements does vour patented heater contain 
as a fire-place stove or heater which the outstanding stove with top 
magazine feed did not contain ? 

A. It contains all that is necessary in front of the mantel of the 
room in which it sits to effectually warm that room and to be orna- 
mental, at the same time possessed of a sufficient amount of surface 
within the mantel and fire-place to warm the rooms above. 

X Q. 61. Did not such outstanding stove contain enough surface 
at its front and rear to do this double duty? 

A. It did not. 

X Q. 62. Were not such kind of outstanding stoves—that is, top 

magazine feed stoves—used at the date of your invention as 
140 an outstanding stove to heat not only the room in which the 
stove was situated, but also the room above? 

A. There were outstanding stoves made for heating rooms above 
and below, but I can’t sav as to their date. I mean now stoves that 
are not adapted to the fire-place or placed in it. 

X Q. 63. If such top magazine feed outstanding stoves heating 
two or more rooms existed at the date of your alleged invention here 
in controversy, why could not such a stove be adapted to a fire-place 
by merely reducing the size of the stove and its jacket, by which the 
heat is conveyed to the upper apartment ? 

A. It could not. It would have to undergo an entire change in 
the first place to get it to the proper dimensions and shape suitable 
for the room mantel and fire-place in which it is to be placed, and 
then it would have to be connected in its rear with additional sur- 
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faces to receive the products of combustion after passing against that 
portion of the surface of the room in which it is placed to do the 
work required of it for the room or rooms above. An apparatus 
thus changed would not be an acceptable one to be placed entirely 
out in a room for either warming rooms above or below. 

X Q. 64. Do you consider that changing the dimensions and shape 
“a stove to get it to fit a mantel and fire-place is invention ? 

A. I do consider it an invention to so construct an apparatus de- 
signed to heat the room in which it is placed and at the same time 
rooms above containing a magazine sufficient to hold coal in reserve 
that can be fed from above or through the outer casing. 


oe 


O 


Answer objected to as not responsive. 


X Q. 65. Did not a fire-place heater containing sufficient heating 

surface at its rear tu assist In heating the room above as well 

141 as heating surface at the front of the heater to heat the room 

in which the heater was situated exist at the date of your in- 

vention, and were not such heaters extensively used at that time in 

the cities of Baltimore, New York, and elsewhere in the United 
States ? 

A. There were such heaters made, but to what extent I do not 
know ; and they may have been used in the cities referred to in the 
question, but, so far as my Information goes, they were not entirely 
satisfactory, and particularly for the rooms in which they were placed. 


Last clause of answer objected to as volunteered on the part of the 
witness. 
Reeess taken till 2.50 p.m. 


Atter recess. 


X Q. 66. Then there was in such fire-place heaters or stoves re- 
ferred to in X Q. 65 a rear heating surface, was there not? 

A. ‘There was. 

XQ. 67. There was also 1n such prior fire-place heaters or stoves 
referred to in X Q.65 a combustion chamber or chamber above the 
erate surface sufficiently large for the combustion of the gases in the 
front part of the stove before such gases passed off to the smoke flue, 
was there not? 

A. Yes, sir; there was. 

X Q. 65. Was there not more space in such combustion chamber 
for the proper combustion of such gases than if a considerable por- 
tion of such combustion chamber was occupied by a top magazine 
feed, as shown in your patent? 

A. ‘There was more space than there would be in the heater, 

1420 asshown by my patents, but I can’t say that this space would 

more thoroughly be the means of consuming the gases, and 

here is where the difficulty, in my mind, existed, and in the minds 
of the makers of the fire-place heaters referred to in the question. 

X Q. 69. Now, is [it] not a fact that the top magazine feed is in- 
troduced in the top of the heater or stove shown in your patent for 
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the simple and only purpose of getting a continuous feed of coal 
down onto the grate surface just as prior to your alleged invention 
a top magazine feed was introduced into an outstanding stove? 

A. It was not introduced solely for the purposes of having a con- 
tinuous feed, but that 1t would cause a simultaneous action in front 
and rear, and that the gases rising from the coal in a combustible 
state were forced to the wall of the apparatus from the top of the 
coal to the top of the heater, thereby making the front of the heater 
hotter than it otherwise could be made by an open chamber over 
the top of the burning fuel. 

XQ. 70. But the top magazine feed was not introduced into an 
outstanding stove for any different purpese, and it accomplishes 
there, does it not, everything which it accomplishes in the stove or 
heater shown In your patent ? 

A. It does not, if I understand the question right. 

XN Q. 71. If it accomplishes more in your stove or heater that it 
accomplishes in the outstanding stove, how is it that the specifica- 
tion of vour patent is so silent respecting what you say or now think 
such top magazine feed accomplishes in your stove or heater over 
What it accomplishes in the outstanding stove ? 

A. I suppose that if my heater was made in every respect like an 
outstanding magazine stove it would accomplish the same. I un- 

derstand the specification of my patents to describe a_ fire- 
145 place heater and not an outstanding stove. [I suppose it de- 
scribes all that 1s necessary. 

Answer objected to as not responsive. 

XQ. 72. Take an outstanding stove with a jacket on it so that 
such stove will heat also the room above that in which the stove is 
situated, Is there any substantial difference between it and your 
fire-piace heater or stove, and would not they be alike, except as to 
location and a little more rear-heating surface which is attached to 
vour fire-place heater or stove, by reason of the different location 
admitting of such increase of rear-heating surface ? 

A. There is a substantial ditference. 
> N Q. 73. Where is the difference between the two stoves as de- 
scribed in the last question (X Q. 72)? 

A. The stove referred to is entirely enclosed ina jacket. My fire- 
place heater referred to in the patent, so far as that portion of it Is 
lueated which is in the room in which it 1s placed, has no jacket, 
but its body, or so much of it that is outside of the mantel, is ex- 
posed to the room. 

XQ. 74. But both of the devices referred to in X Q. 72 and 75 
have a continuous feed of coal onto the grate surface from a maga- 
zine feed, which passes up to and through the top casing, and both 
heat not only the room in which they are placed, but the room 
above, do they not ? 

A. They do, but very differently. 

XQ. 75. How differently ? 

A. One makes little or no heat in the room in whieh it stands, 
while the other does each about equally, or as nearly as Is required, 
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X Q. 76. The defects or advantages in either of these two devices, 
however, is not due to the magazine top feed, is it? 

A. It is due toa different organization of parts in combination 

with the magazine. 
144 X Q. 77. How can a top-feed magazine be a disadvantage 
in an outstanding stove or heater, if it is of advantage in a 
stove or heater placed into a fire-place ? 

A. I don’t understand it to be a disadvantage in an outstanding 
stove. 

X Q. 78. low, then, if it—the top magazine feed—is placed in an 
outstanding heater, which heats the room above as well as the room 
in which the outstanding heater is located, will it fail te accomplish 
all that you claim it accomplishes when placed in a heater located 
in a fire-place, as claimed in vour patent ? 

A. It fails to accomplish the same on account of its being con- 
structed different, one having a casing surrounding the body of the 
heater and the other not. 

X Q. 79. But the functions and operations of the top magazine 
feed are substantially the same in each, are they not? 

A. If these two apparatuses were substantially alike in every par- 
ticular, located precisely alike and used precisely alike, there is no 
question In my mind the result would be the same. 

XQ. SO. What you mean Is this, isit not then, that the top maga- 
zine feed being introdueed into different stvles or forms of stoves, 
causes a different effect in degree ? 

A. I think degree has nothing to do with it. [tis mainly im its 
construction and combination. 


Answer mien to as not responsive. 


XQ. S81. When did you first see an outstanding stove having a 
top mi: soe feed so that such stove could be fed from the top pl: ite 
of the stove, and the body of fuel could be contained in such maga- 

zine feed with a diameter less than the grate surface, so as to 
145  admitofa space between the casing of the stove and exterior 

surface of such magazine feed for the mixing and combustion 
of the gases ? 

A. T understand the Q. to refer to the Littleticld Morning Glory. 
[ don’t understand this Morning Glory stove made by Littlefield to 
be a top feeding magazine stove, but Ido understand it to be in 
every respect, except one, like the Sexton—that is, that there isa 
passage over the top of the magazine for the products of combustion 
to the smoke-pipe,and that this m: leazine is entirely immersed after 
fire is kindled and during operation, a consequence of which was 
that the lower portion of the magazine had to be lined with fire- 
brick to prevent itsdestruction. There is one respect in which it 1s 
not like the Sexton—that is, that 1 do not understand the grate to 
be larger than the mouth of the magazine, which is the case in the 
Sexton. 

XN QQ. S82. Confine yourself in your answer to X Q. 81 to under- 
standing stoves in which the top of the magazine feed comes into 
the top plate of the stove,and so that when the stove is in operation 
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the gases which are combusted cannot pass across the top ot such 
magazine feed before they find their way into the smoke-pipe. 

X. T can’t eall to mind of seeing any such stove prior to this in- 
vention of mine. 

X Q. 83. Do you mean to testify that neither Littleficld nor any 
other maker of magazine feed outstanding stoves had not, up to ihe 
date of vour Invention, made and introduced into public use an 
outstanding stove in w hich the m: iwazine feed came ¢ — up through 
and into the top plate of the stove, or substantially s 

A. Ido not. I say that I had not seen them. 

X Q. 84. Coneceding the existence of such a stove as referred to in 
the last question, also of the Nott outst: nding top feed stove, the Nott 

fire-place heater, in which the room above as well as that in 
146 which the heater was placed was heated; aiso of the Balti- 

more type of fire-place heaters having extended rear heating 
surface, cither with or without the partial magazine feed, shown in 
the Sexton heater, and having a evlinder extending some distance 
into the room in front of the mantel, what do vou consider your 
invention of fire-place heater to consist of ? 

A. My fire-place heater consists of a protuberant body—a maga- 
zine within a eylinder or body which can be fed from above or 
through the outer casing, with rear heating surfaces; I don’t under- 
stand the Nott dining-room heater to possess the elements of a pro- 
tuberant body or cylinder and a magazine within it, nor do [ un- 
derstand that it ever heated rooms above and below, or was intended 
to, and [ do not understand the Sexton heater to have a protuber- 
ant body. 


All from “IT don’t understand the Nott,” &e¢., down to end of 
answer objected to as not responsive. 


Adjourned to Wednesday, Dee. 28th, ISS], at 10.50 a.m. 


New York, Dee. 28th, 1SS1.—10.50 a. im. 


Met pursuant to adjournment. 
Present: Counsel as before. 


(Cross-examination of Mr. Jorn M. Titarciirn continued : 


XQ. S5. Now, assuming that at the date of your inven- 
147 = tion an outstanding stove having a top inagazine feed ex- 
tending through the upper casing of the stove so as to be fed 
through the top thereof, the diameter of the lower portion of the 
mnagazine feed being less than that of the grate surface, existed and 
Was In public use: also the Nott outstanding top-fecd stove, the Nott 
fire -y) Nace heater, and the Baltimore fire =]) Nace he ate roas set forth ia N 
(). ‘; What do vou consider vou had tivented ? 
Just what the leanne 1 of the pale nt dese ribes: | Popeal the 
aoe of the poettenit. 
xX (SG, Will you please efate. in vour owl laneomage, What vou 
consider von had bnvented at the date of the completion of Vour 
alleged dnvention, assuming that oat that date outstanding stoves 


s 


having top magazine feed existed, as set forth in the last question % 


4 


nl 


. oye ee 
Pee sn sete eles” RRR ce AT tS taste ates aati Oe 
; 
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A. A protuberant base-burning magazine fire-place heater that 
fed from the top or through the outer casing. 

X Q. 87. You mean to sav that you claim to be the first person 
who extended the magazine feed containing an opening at its base 
smaller than the grate surface up to and through the outer casing, 
whether in an outstanding stove or in a stove and heater located in 
the fire-place ? 

A. I claim to be the first to make a fire-place stove with a pro- 
tuberant body, a magazine within the eylinder of the body, that 
could be fed from above, extending through the outer casing. 

XQ. 88. Then you coneede that such top magazine feed existed 
in outstanding stoves, do you 7 

A. I concede that they do; but at what date [ am not positive 
about. 

XQ. 89. Do vou not know at the present time, at least, that at the 


date of your alleged invention such outstanding stoves as inquired of 


in the last question were in public and common use in the United 
States ? 

A. I do not. 
1458 X Q. 90. You do not at the present day interd to claim that 


you are the inventor of such a magazine feed as enquired of 


in XN Q. 87, no matter in what stove or heater 1t is Inserted and used, 
do you? 

A. I claim to have invented a magazine fire-place heater, as de- 
scribed in the patent No. 104,876, and nothing about outstanding 
stoves. 

XN Q. 91. Then vou were not the first person toextend the magazine 
feed up to the top plate of any stove or heater, and contracting the 
opening at the base of the magazine feed so that such base should 
be less in diameter than the diameter of the grate surface ? 

A. As [ have previously and repeatedly stated, [| have no positive 
knowledge at what date outstanding stoves were made having mag- 
azines extended to the entire top of the stove. If the word “ heater” 
refers to fire-place heaters, then [ am_ the first, as described in the 
patent. 

XQ. 92. Is not the condition of the fuel contained in the top 
Inagazine feed of these outstanding stoves, also of the outstanding 
jacketed heaters referred to by vou, “unignited,” as you eall it, 
during the operation of the stove in use? 

A. I think it is. 

XN. Q. 95. Please look at the wood-eut illustration now shown you 


and state whether it does not exhibit a magazine feed extending 


clear up to and through the top casing of the stove, and also a jacket 
covering a portion of the stove, but not the whole of it, as stated bv 
you to be the case with some outstanding heaters which you had 
seen at the date of your alleged invention. | 


Objected to as Incompetent and irrelevant and as not identifying 
the wood-cut; also as not cross-examination (thus making witness the 
defendants’); also as an attempt to introduce new evidence 

149 in defence after the closing of the defendants’ evidence and 
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during plaintiffs’ rebuttal, and also as an attempt to introduce 
matter tending to show prior knowledge, use, publication, or pat- 
enting not properly pleaded in the answer. 


A. It does not show a magazine extending up to and through the 
top casing of the heater. It has a Jacket covering a portion of the 
heater. Tam not aware that I have stated the language in the 
question commencing at “which you had seen at the ‘date of your 
alleged invention.’ 

x Q. 94. Whatis the cover in the top casing of this wood-cut 
illustration which I have marked — a letter A but an opening in 
the top casing to the top magazine feed ? 


Same objection. 


A. It is an iron plate with an opening at its top for the discharge 
of heat to the room above and a register In front and openings at 
either side for the admission of air into the room when the damper 
is Closed ng is shown projecting up in the hot-air pipe. 

XQ. 95. Then where is the coal inserted, as there 1s no door 
placed in ie vertical and evlindrical walls of the stove ? 


The same objection. 


A. Lam unable to say; there is nothing that I can sce in the cut 
to show where the fuel is put in. 


Defendants offer the wood-cut illustration in evidenee, and the 
same is marked “ Defendants’ Exhibit Outstanding Top Magazine 
Feed Heater,’ Dee. 28, 1881, J. A. S., examiner. 


150 Exhibit objected to on the like grounds and the title ob- 
jected to as unwarranted. 


XQ. 96. From the fact that there is no opening shown in the 
vertical or eylindrical walls of the stove represented by this wood- 
cut illustration, would you not say that I have indicated by the 
letter A a point on the top plate of the stove where the fuel is in- 
serted into a fuel magazine contained within the stove ? 

Same objection as to previous question. 

A. I think very probably that there is an opening between the 
bead near the top of the plates and the bead directly under a Ittle 
projection shown in the cut (designed to open and shut the register) 
for the introduction of fuel. IT understand this Littlefield parlor, 
furnace or double heater to be, so far as the magazine In it Is con- 
cerned, the same as I have described the Littlefield Morning Glory 
yesterday. 

XQ. 97. Do you mean to testify that the magazine feed is cnvel- 
oped at its top by the burning gases proceeding from the combus- 
tion chamber to the smoke-pipe ; and will vou so testify that such is 
the case with respect to the heater represented by Exhibit Outstand- 
ing Top Magazine Feed Heater ? 


Same objection. 
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A. Ido say that if this cut as shown is of a date at or prior to 
the invention of my fire-place heater, then the magazine that is 
placed within it is immersed in the burning gases proceeding from 
the combustion chamber to the smoke-pipe. 


Recess taken till 2 p.m. 
151 After recess. 


At 2 p.m. the witness and complainants’ counsel attend and the 
cross-examination Is resumed at 6.20 p.m. : 

XQ. 98. Please look at the print now shown you and state if it 
does not exhibit the progress of the art in base-burning outstanding 
stoves of the Morning Glory type, and if you did not at the date of 
your alleged invention have knowledge of all the structures shown 
en this print from the year 1861 and up to the year in which you 
claim to have made your alleged invention ? 


Same objection. 


A. It is a print designed to show the Morning Glory stove; [ have 
had knowledge of all the structures shown on this print. 


Defendants’ counsel offers in evidence the print, which is marked 
©“ Defendants’ Exhibit Morning Glory Print,” J. A. 8., examiner. 


Same objection as to last exhibit. 


XQ. 99. Now, is it not true that some of Littlefield’s Morning 
Glory outstanding stoves contained the top magazine feed over the 
top of which the products of combustion did not pass before they 
made their exit through the smoke-pipe, while in others of his said 
Morning Glory stoves he permitted at times, by a proper damper, 
such products of combustion to so pass over the top of the magazine 
feed ? 


Same objection as to preceding question. 


152 A. [tis not true. As T understand, each and every one of 

these stoves between the dates referred to in the question had 
a damper at the top of the mavazine under the top of the stove and 
chamber of combustion that leads to the smoke-pipe, which damper, 
if left open at any time, except in the act of putting coal into the 
magazine, would allow combustion to pass up through the maga- 
zine and fuel therein-and ignite the whole mass, Instead of combus- 
tion being at the base and passing over the external part of the 
magazine above the damper to the smoke-pipe. 

X @. 100. ‘Phen do vou mean that in some of these stoves, instead 
of a flue around the top edge of the magazine feed to permit of the 
products of combustion passing over such magazine to the smoke- 
pipe, there existed only a passage up through the magazine feed 
to the smoke-pipe which could be opened or closed at will by a 
damper? | 


Same objection. 
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A. I mean that every one of these stoves between the dates referred 
to had a passage entirely around the magazine which connected 
directly to the flue under the top of the stove and above the slide 
which connected with the smoke-pipe, and at all times during the 
operation of these stoves, except when the damper was drawn out at 
the time of putting coal into the magazine, which damper I under- 
stand, by directions for using the stove, must be kept in or closed 
to prevent combustion from passing up through the magazine in- 
stead of around and over its top and above the cover. 

XQ. 101. Did not the inventor, Littlefield, give this instruction 
to those using the Morning Glory stove, that the damper covering 
the top of the magazine feed must be pulled out just before putting 

coal into the magazine for the purpose of passing off into the 
155) smoke-pipe any confined gases which may have accumulated 

there, and which, if not first passed off before feeding the 
magazine through the cover in the top casing, would result in an 
explosion when such confined gases would meet the oxygen of the 
atmosphere at the top of the stove? 


Same objection. 


A. I don’t understand lis direction to be particularly directed to 
the accumulation of gases, but to pulling it out to allow the intro- 
duction of coal into the magazine and to be shoved in to prevent 
combustion in the magazine. I do understand that the products of 
combustion, when the damper is closed, cannot reach the smoke-pipe 
in any other way but to pass around the magazine over its top and 
the cover of the same to the smoke-pipe. 

X Q. 102. Could he not have got coal into the magazine by pull- 
ing off the top cover of the stove,and was a damper at the top of the 
magazine necessary for such primary object? | refer to the first 
part of your last answer where you say “he directed pulling the 
damper out to allow the introduction of coal into the magazine,” 
as 1f a damper was necessary as a cover and to be pulled out as such 
for the introduction of coal when there was a cover in the top casing 
the stove specially provided for that purpose. 


Same objection. 


A. He could not have got coal into the magazine by pulling off 
the top cover of the stove until the slide at the top of the magazine 
was drawn out; and I don’t understand that the damper at the top 
of the magazine was necessary for the simple purpose of filling it 
with coal. 

X Q. 105. Are there not in all top feed magazines, whether for 

outstanding stoves or fire-places, what are termed vent-holes— 
lot that is, openings of some kind through which the confined 

eases can pass off from the upper part of the top magazine 
feed ? 


Same objection. 
A. There are not. 
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X Q. 104. Are not such an advantage, whether contained in out- 
standing stoves or in fire-place stoves or heaters ? 


Same objection. 


A. I don’t consider they are. 

X QQ. 105. Would a fire-place stove or heater containing them in 
the top magazine feed be as much an infringement of vour alleged 
invention as if it did not contain them ? 


Same objection. 


A. If its construction contained the elements of the combination 
it would not be material whether it contained said vent-holes or not. 
X Q. 106. You say in your specification that you claim a fire- 
place stove or heater in which the magazine or feeder is extended to 
the feed opening of the outer casing, so that there may be no open 
space across which to project the fuel on feeding the magazine; state 


whether you mean that in prior constructions there was such a space 


between the top casing and the magazine feed that if coal was 
thrown in through such top casing it would not only pass into the 
magazine feed, but also into the space contained between the exterior 
surface of such feed and the interior of the casing of the stove, and 
thus feed the grate surface at two different points, namely, through 
the magazine feed and also through the space exterior to the maga- 
zine feed. 
Same objection. 
Adjourned by consent to Thursday, Deeember 29th, 1881, at 11 
a.m. 
155 New York, December 29th, 1SS1—11 a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 
Cross-examination of the witness resumed by Mr. Toop at 
11.50 a. m.: 
In prior structures there was no space between the top casing and 
the fuel receptacle. In prior structures coal could not be thrown in 


through top casing to a fuel receptacle. Coal had to be, in prior 
structures, projected over a space between the body of the heater 


and the fuel receptacle about midway between the top of heater and 
grate into the fuel receptacle, as shown by the Sexton and Bibb «& 
Augee. 

X Q. 107. Do you claim that you have done more than insert in 
a fire-place heater a top feed magazine such as previously existed in 
outstanding stoves and as it was arranged in outstanding stoves? 


Same objection. 


A. I do. 
X Q. 108. What? 


Same objection. 
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A. Because a stove would have to undergo an entire change in 
quite or nearly all of its parts to be adapted to a mantel and fire- 
place ; in consequence a magazine could not be taken out of an out- 
standing stove and placed in a fire-place stoveand made a useful or 
practic al article. 

X Q. 109. Is there not inserted in your fire-place heater, protrud- 
ing in the room a sufficient distance to permit of feeding a maga- 

zine from the top thereof, a top feed magazine substantially 
156 as was shown attached in the cylinders of outstanding stoves 

at the date of your alleged invention; and do you claim 
doing anything more to a fire-place heater as it existed at the date 
of your alleged invention than putting a top feed magazine therein, 
and feeding such magazine from the top, Just as 1t was fed in out- 
standing stoves prior to your alleged invention ? 

A. Ido claim making a fire-place heater different from anything 
that existed at the date of the invention by combining several ele- 
ments set forth in the patent. 

xX Q. 110. Did not, at the date of your alleged invention, there 
exist In public use substantially such a fire- place heater as is shown 
in your patent, except that there was no magazine feed in the heater 
and excepting that it was not made in two parts, so as to have what 
you call in your patent a stationary concave a, Kc.? 


Same objection. 


A. There did not exist at the date of the inv ention substantially 
a fire-place heater like that of mune. 


Answer objected to as not responsive. 


X Q. 111. Did there not exist in public use prior and up to the 
date of your alleged invention a fire-place heater having additional 
rear heating sur faces attached thereto, such as tubes, pipes, or flues, 
and the cylinder or main body of such heater, though not contain- 
ing a top feed magazine, yet projecting sufficiently far in front of 
the mantel that if such evlinder did contain a magazine within it 
such magazine could be fed through the top casing of the heater 
and in front of the mantel ? 


Same objection. 


157 A. No fire-place heater that I know of was ever made with 
a top casing; consequently a magazine could not be fed 
through the top casing and in front of the mantel. 

X QQ. 112. Do you mean to say that at the date of making your al- 
leged invention there did not exist in public use a fire- place heater 
the evlinder of which protruded into the room and in front of the 
mantel ? 


Same objection. 


A. [I do not. 
N Q. 115. And if it did protrude into the room would it not to the 
extent to which it protruded into the room have a top casing 1m- 
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mediately in front of the mantel and over the whole of such pro- 
truding part? 
Same objection. 

A. It would not necessarily; I further say should not, except such 
case was perforated or fretted. 

X Q. 114. Do not the Budd No. land 2 and the American heaters, 
also the Lester, all of which are exhibits in this case, have evlinders 
protruding into the room in front of the mantel, and by reason of 
so protruding into the room have a top casing which would be’ im- 
mediately in front of the mantel, where the heaters are in use ? 


Same objection, and all reference to the Lester heater objected to, 
because it is not produced. 


A. They would have a top plate. 
X Q. 115. Now, does not this top plate of these heaters referred to 
in X Q. 114 project sufficiently far into the room in front of the 
mantel that if a hole were cut therein and a suitable cover 
158 placed thereon a top magazine feed device could be fed 
through such opening ifsuch heater contained such a mag- 
azine ? 
Same objection. 


Witness states that this question Is not possessed of sufficient 1n- 
telligence and facts to enable him to give an intelligent answer. 


XQ. 116. Do not such stoves referred to in X Q. 144 project 
sufficiently far into the room that they could be fed throu h the top 
plate and in front of the mantel into a top magazine feed, assuming 
a top magazine feed was Inserted therein ? 


Same objection. 
Witness repeats his previous statement. 


XN Q. 117. If there was inserted in any one of the stoves referred 
toin XN Q. 114 atop magazine feed, could not sueh magazine be 
conveniently fed through the top plate thereof and in front of the 
mantel ? 

Same objection. 

A. I don’t understand that there is any such a thing as a_ top 
magazine feed, and if a magazine were placed in either of those 
heaters, it wonld not be like the elements of the combination of my 
patent No. 104,376. ; 

XQ. 11S. Why would it not be as much like the elements of your 
heaters as is Defendants’ Exhibit Burtis & Graff Fire Place Heater, 
since the latter heater does not extend any more in front of the 
mantel and does not contain a top plate substantially different from 

such heaters as are referred to in XN Q. 114” 
159 A. The Burtiss & Gratf heater does extend very considera- 
bly more into the room, and it does contain a top plate differ- 
ent from either of the heaters referred to in X Q. 114. 
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X Q. 119. Did not fire-place heaters exist at the date of your 
alleged invention, the cylinder of which extended as far in front of 
the mantel as the Exhibit Burtis & Graff Heater ? 

A. They did not. 

X Q. 120. You found on measurement of the old exhibits now in 
the case, and the Burtis & Graff exhibit about three inches in favor 
of the Burtis & Graff, as you state. Is not your last answer based 
on this examination and measurement ? 

A. No; that was always my belief about it. I simply made the 
measurement to verify 1t, Inasmuch as they were present. , 


Recess taken [at] 1 o’clock till 2 p. m. 
After recess, at 2.55. 


X Q. 121. Does not the Lester heater, “ Defendants’ Exhibit Les- 
ter No. 1,” also the heater shown in the Lester patent, “ Defendants’ 
Exhibit No. 12,” show a fire-place heater, the body of which projects 
into the room as far as does the heater “ Defendants’ Exhibit Burtis 
& Graff Fire Place Heater?” 

Same objection as to Int. 114. 


A. I cannot answer as to the Lester heater referred to in the ques- 
tion beeause it is not present, and from the drawings marked Ex- 
hibit No. 12 I cannot determine to what extent it extends beyond 

the mantel. 
160 X Q. 123. Do not figures 1 and 2 of the Lester patent draw- 
ing, “* Defendants’ Exhibit No. 12,” show the body of the 
heater as projecting fully half way into the room, which 1s consid- 
erably more than Defendants’ Exhibit Burtis & Graff Fire Place 
Heater extends into the room: or,1in other words, outside of the line 
of the mantel? 

Same objection as to X Q. 114. 

A. The figures on Exhibit 12 would indicate that the heater was 
part of it in front of the mantel. The Burtis & Graff heater shows 
a like distance in front the mante.. 

X Q. 124. Were the magazine feed in your fire-place heater or in 
the Burtis & Graff heater made with a series of longitudinal open- 
ines in it from bottom to top, would such a construction of maga- 
zine still be within your invention here in controversy, the magazine 
feed being otherwise made the same as shown in the burtis & Graff 
heaters? 


The witness wishes to state from the language of the question he 
is unable to answer the question. 

X Q. 125. If the magazine feed of the Burtis & Graff heater con- 
tained a series of longitudinal slots or openings from bottom to top, 
not large enough, however, to let the coal out of the sides of the 
magazine, would you consider the fire-place heater so constructed 
still within your invention here in controversy ” 


A. T would. 
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X Q. 126. Did you, at the date of your alleged invention, have 
knowledge of the outstanding magazine stove patented to one A. 
Brown on the 12th of February, 1867, numbered 61922, a cut of 
which IT now show you on p. 148 of vol. 6 of the reports of 1867” 


Same as jast noted objection. 


16] A. I had no knowledge of the stove; I think very prob- 

ably I had of the patent and the cut shown in the report of 
the Commissioner of Patents on p. 148 for the year 1867; IT have no 
knowledge that such a stove ever was made—that is, like the one 
shown In this report. 

XN Q. 127. Do you not know that the defendants in this case, or 
the firm of which they are successors, have made fire-place heaters 
containing a magazine feed constructed as shown in this patent No. 
69122, with its top part opening directly into the top plate of the- 
heater, just as the top part of the magazine shown In this patent 
opens directly into the top plate of the stove, and having the opening 
at the base of the magazine smaller than the superficial area of the 
hre-pot ? 

same objection. 


A. I do not. 

X @. 128. Tlave you ever seen substantially such a magazine Ina 
fire-place heater as is shown in the magazine contained in this draw- 
Ing of patent No. 69122? 

same objection. 

A. [have seen a magazine in the Burtis & Graff fire-place heater 
with vertical openings all the way around the magazine. 

XQ. 129. Since when did you see such a construction of maga- 
zine in their fire-place heater ? 

Same objection. 

A. fam unable to state the time precisely, but it is not very long 
ao, 

XQ. 150. Does not the magazine in the drawing of the patent No. 

69122 open directly into the top plate of the stove, so that 
16200 there shall be no open space across which to project the fuel 
on feeding such magazine? 


Same objection. 


A. From the drawing [atm unable to state what there is at the 
top of the magazine. 

XQ. 15d. Tow do vou make out that the magazine feed opening 
directly into the top plate of the fire-place heater behaves any differ- 
ently, so far as the operation of the heater is concerned, in use from 
what ait does in the outstanding stove or heater when opening di- 
rectly into the top casing of the stove, so that the stove or heater 
can be fed from above ? 


Same objection. 
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The witness wishes to state that, owing to the peculiar language 
in which the question is couched, he cannot answer. 


X,Q. 152. You have taken 13 minutes in the giving of your last 
answer; now, wliv can you not explain what differences in the oper- 
ation of the magazine feed you see when it is used in different 
classes of stoves and fire-place heaters ? 


Same objection. 


A. I ecan’t, nor no other person. I simply say they would have 
to go through a critical examination of operation and construction 
and location before coming to any conclusion such as asked for in 
the question. 

X Q. 133. What does the top magazine feed accomplish in a fire- 
place heater which it does not accomplish in an outstanding stove 
or heater ? 

A. I do not understand that there is any such a thing as a_ top 
magazine feed. 


Adjourned by consent to Friday, December 50th, 1851, at 10.50 
a.m. 


163 New York, December 50th, 1SSI—I11 o'clock a.m. 


Met pursuant to adjournment. 
Present: Counsel for respective parties. 


The cross-examination of Mr. THarcuer continued by A. J. 
‘Topp, [esq.: 


X QQ. 154. I refer to a top magazine feed in the last question in 
the same sense that your counsel in Q. 24 refers to a “ top-feeding 
magazine, and to no other element, by my language. Now, please . 
answer my last question with this explanation 4 

A. If Tam to understand the language in the question top maga- 
zine feed to mean an element—that is,a magazine that is capable of 
holding eoal and that can be fed from the top—then, In order to de- 
termine whether they would accomplish the same or not, one could 
only determine by considering their formation and construction and 
the circumstances surrounding them and going through a practical 
demonstration. 

NX Q. 155. Can you not tell us whet you consider vou accomplished 
by your alleged invention of introducing a magazine into a fire- 
place heater so that such magazine could be fed from the top of the 
heater; over what such a magazine accomplished in the outstand- 
Ing stove and the outstanding heater ? 

A. As IT have stated in the previous answer, that nothing but eriti- 
cal examination and practical demonstration would enable me_ to 
tell. 

NX QQ. 156. Is this the best answer you can make to the question ? 
oA. Tt is without, as [ have said before, a practical demonstra- 
thon, 


OG THE THATCHER HEATING CO. ET AL. VS. 


164 X Q. 187. Please state whether the body of the Exhibit 

Shoo Fly Heater does not extend out in front of the mantel 
as far as does Defendants’ Exhibit Burtis and Graff Fire Place 
ITeater ? 

A. It does not. 

X (. 138. How much more does the body of one extend out in 
front of the mantel than the other? 

A. By measurement, two and a half inches. 

X Q. 139. Docs not the Shoo Fly heater extend far enough out in 
front of the mantel to be conveniently fed from the top into a maga- 
zine feed located within the body of the heater and extending up 
into the top of the heater? 

A. The body of the Shoo Fly heater extends out about six inches 
in front of the mantel, not enough to connect a magazine that ean 
be fed from above except ina limited form, but would permit of 
an opening that could be connected with a bevel to the top of the 
magazine. 1 dont understand what is meant in the question by 
extending up in the top of the heater in this connection. 

XN Q. 140. Do you consider the Exhibit Shoo Fly Heater as re- 
spects the magazine feed it contains to be within your alleged in- 
vention. 

A. I do. 

XQ. 141. State whether fire-place heaters having a magazine feed 
entirely in front of the mantel, as shown in Complainants’ Exhibit 
Thatcher’ Model, are being introduced into the market at the pres- 
ent day or were ever so Introduced; if so, give the names by which 
such fire-place heaters are known in the market. 

A. Tire-place heaters are extensively made that have their maga- 
zine feed opeuing entirely in front of the mantel, and the magazine, 
I believe, also. [am not familiar with all the trade names of the 
different make of heaters, and am unable to state. 

XQ. 142. Are vou at the present time making and selling a fire- 

place heater having the body and magazine thereof project- 
165 ing as far in front of the mantel as is shown in Complainants’ 
Mexhibit Thatcher’s Model ? 

A. [am not making fire-place heaters at present at all. 

XQ. 165. Did you ever make and sell just such a form of heater ? 

A. I did; many hundreds of them; and there are still quantities 
of them in use, with two exceptions: the extension of the magazine 

above the top of the heater in front of the mantel, as shown in the 


model, and a raised bevel cover to the top of the heater, and no two 
holes in the top plate. 


X Q. 144. Please look at the magazine now shown vou and state 
whether you have ever seen fire-place heaters containing such a 
magazine, such magazine being fed from the top of the fire-place 
heater and in front of the mantel and through a hole in the top- 
plate of such heater. 

A. [have seen a magazine with vertical openings all around it in 
a fire-place heater that could be supplied with coal from above and 
in front of the mantel, but whether its construction is precisely like 
this one in other particulars than [I have mentioned I do not know, 
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X Q. 145. If its construction and arrangement 1n a fire-place 
heater were as stated in X Q. 144, would the use of such a magazine 
as is here shown you be within vour alleged invention ? 

> (. 7 


Same objection as last noted. 
A. It would, combined with the other elements in the patent. 


Defendants’ counsel offers in evidence the magazine shown the 
Witness, and it is marked Defendants’ Exhibit Slotted Magazine, 
J. A. S., examiner. 

Same objection as to last exhibit. 


Recess taken at 1.05 till 2 p.m. 


166 After recess. 
2 O CLOCK P.M. 

Parties present as before. 

The witness wishes to add to his answer to X Q. it4 as follows : 

On a closer examination of the magazine referred to in X Q. I44, 
I find it incomplete. The lower portion which attaches to the three 
projecting ears, as shown on this exhibit at the bottom, which is 
necessary to its completion, 1s missing. 

X Q. 146. Were not fire-place heaters with a magazine feed stand- 
ing to the top of the heater so as to be fed through an opening in 
the top of the heater and in front of the mantel introduced into 
the United States prior to the date of vour patent? I am now refer- 
ring to the Mott type of heater and other heaters substantially lke 
it made and sold by other manufacturers in the United States before 
the date of your patent. 


Same objection. 


A. I have no recollection of seeing the Mott or any other heater 
or heaters being introduced into the United States possessing the 
elements and combinations of my patent prior to its Issue. 

X Q. 147. Who do you refer to as the owners of patent No. 104,576, 
who have introduced the device embraced in the claims in econtro- 
versy by the tens of thousands? Give their names and places of 
business. 

A. B.C. Bibb & Company, of Baltimore, Maryland; S. B. Sexton, 
of same place, and Stuart, Peterson & Co., of Philadelphia, Penn. 

XQ. 148. If these three parties here introduced such  fire-place 
heaters, to what extent, comparatively speaking, has the rest of the 

trade in the United States introduced such heaters ? 
167 A. To what extent [am unable to sav, but at least 999 out 
of every 1,000 of heaters that have been made containing the 
elements and combination of the patent of which the persons above 
referred to are the owners. 

XQ. 140. If such three parties made said heaters by the tens of 
thousands, as you state in answer to Q. 14, would it not be reasona- 
ble to say that the remainder of the stove trade in the United States, 
taken all together, have made them by the million ? 
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A. It would not be reasonable to so state; what I understand by the 
stove trade in the question is to take in every manufacturer and 
every man who sells stoves, and the sellers are a thousand to one 
manufacturer, and only one—probably not one—to every one hun- 
dred of manufacturers manufacture fire-place stoves, 

X Q. 150. About how many more fire-place heater manufacturers 
are there in the United States than the three you have named, and 
about what proportion, comparatively speaking, do they manutfact- 
ure in the aggregate of these fire-place heaters? 

A. I don’t know how many manufacturers there-are; I think that 
there are three to five times as many manufactured outside of the 
owners of the patent. 

X Q. 151. State what interest you have with the complamants in 
this suit ? 

A. The Thatcher Heating Company are owners of one-quarter 
interest, of which I am superintendent and vice-president. 

XN Q. 152. [low much stock do you or your family own or con- 
trol in the Thatcher Heating Company ? 

A. Tam unable to state ai the present. 

X Q. 158. Why can you not state about the amount of stock so 
owned ” 

A. On account of contingencies. 


XN Q. 154. What are these contingencies, and what amount of 


stock do they affect. 


16S A. The contingencies I cannot name, and the amount of 


stock | don’t know. 

XQ. 155. What amount of stock is so owned, without reference 
to such contingencies—that is, assuming that such contingencies 
did not exist ? 

A. | don’t wish to spread upon the record here, and it wouldn't 
be in good confidence so to do as a superintendent of the company, 
to tell about their business or condition. 

XN Q. 156. What other outstanding stoves, having a magazine in 
them and fed through the top plate of the stove, existed at and prior 
to the date of your alleged invention besides that called the “ Morn- 


ing Glory” stove; can vou give the trade name of one or more of 


them ? 
A. I cant give the trade name, nor do I know of any, nor is the 
“Morning Glory ” constructed as the question wishes to have it. 

XQ. 157. Do you mean to testify that none of the Morning 
Glory stoves made and sold between the year 1856 and 1857 were 
not constructed in manner as stated in X QQ. 156? 

A. I do. 

X Q. 158. Could they not have been made and sold in the trade 
Ww ithout your having had knowledge of the fact ? 

A. There might have been, but as far as my acquaintance goes 
with the producti ion of stoves by Littlefield and from his circulars 
and illustrations, all of which IT believe IT have se en, they are not 
different in the particular to which I have testified to in relation to 
this Morning Glory stove; that is, as to an immersed magazine or 
i passage over its top for the products of combustion to the smoke- 
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pipe. The stoves referred to in question 157 between the years 1856 

and 1857 have a gas chamber or a chamber to receive the products 

of combustion immediately over the magazine from where they 

pass‘to the chimney and have no magazine within a cylinder or 
body. 

169 XQ. 150. What do vou mean by the. statement that such 
magazine stoves had “no magazine within a eylinder or 

body ?” 

A. In my answer I have stated the top of the magazine had a gas 
chamber and that the magazine was not surrounded by a cylinder 
or a body, and I make the same answer to the last question, which 
is exactly the state of facts. 

X Q. 160. What was the magazine surrounded by in said out- 
standing stoves; 1f not by the cylinder or body of the stove, what 
then did surround the magazine; nothing, or, in other words, Was 
the magazine a part of the exterior vertical casing or cylinder of the 
stove? 

A. The magazine has no eylinder or body surrounding it, nor has 
it any connection to any evlinder or body except at the bottom of 
the combustion chamber and at the top by the gas chamber before 
referred to. There start from the combustion chamber of the stove, 
Which is at the base of the magazine, four vertical pipes or flues, 
which rise to the gas chamber, which is above the magazine, which 
take the products of combustion from the combustion chamber to 
the gas chamber above the magazine, and thence to the pipe open- 
ing. Between each of those vertical flues are ornamental fretted or 
open work pieces. 

X Q. 161. Were all the outstanding magazine top-feeding stoves 
which you had knowledge of, at the date of the making of your 
wlleged invention, constructed as stated in your last answer? 

A. T stated in my last answer how these Littlefield stoves were 
ade between certain dates. 
X QQ. 162. Question repeated. 
A. Not in every particular. 
X Q. 1638. Have you not seen, as early as the date of making of 
your alleged invention, outstanding stoves having a magazine con- 
tained therein, so arranged to be fed from the top, such 
170 = magazine being suspended within the cylinder or body of 
the stov e, SO that the gases from the combustion chamber 
could cireulate all around and about the exterior surface of such 
eT t 
I have stated heretofore, and [I state now, that IT have not at 
ar date or prior to the invention seen such stoves as stated in the 
question, 
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JOHN M. THATCHER. 
Sworn before me— 
JOHN A. SHIELDS, 


Exraminer, ce. 


Adjourned to Wednesday, January 4th, 1882, at 1] a. n 
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New York, January 4th, 18S2—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: Counsel for respective parties. 
Adjourned to Saturday, January 7ih, 1882, at 11 o’clock a. m. 


New York, January 7th, 1SS2—11 o’clock a.m. 

Met pursuant to adjournment. 

Present: B. F. Lee, of counsel for complainants, and A. 'T. Todd, 
counsel for defendants. | 

The witness, John M. Thateher, examined at the last ses- 
171 ~— sion, appears and desires to make the following statement or 
correction : 

In answering the questions about my interest in the patent, it 
slipped my mind that this patent was included with a number of 
others in an assignment made in 1879, which gave me the right to 
prosecute suits in the name of the company for my own benefit, and 
therefore my interest is larger than would appear from my previous 
answers. 


JOHN M. THATCHER. 


Adjourned to Tuesday morning, Jan. 10th, 1882, at 11 o'clock 
a.m. 


Hlenry L. Breyoort, a witness produced on the part of the com- 
plainants, being duly sworn, in answer to questions propounded by 
B. Fk. Ler, Esq., counsel for complainants, says as follows: 


I’. 

Q. 1. What is your name, age, residence, and occupation ? 

A. My name is Henry L. Brevoort; [am 52 vears of age; I re- 
side in the city of Brooklyn, and am = by occupation a mechanical 
engineer. 

(J. 2. What experience, 1f any, have you had in the practice of 
your profession, and have you ever been called upon to testifv as 
an expert in suits relating to patents ? 

A. I have, since the age of 18, been engaged in mechanieal oceu- 
pations of various kinds, such as building and designirg@ steam- 
engines, boilers, &e. For the last seven or ecleht vears I lave been 
almost exclusively occupied in examining patents and patented 

inventions, and during this period J have been called upon 
172. very frequently to testify in suits relating to patents Defore 

the circuit courts of the United States, both in this and other 
circuits. Tomight add that IT have frequently been called upon to 
examine stoves and heating apparatus of various kinds, and have 
been called upon to testify im suits relating to such apparatus. 

Q. 5. Have vou examined, and do you understand, United States 
letters patent granted to John M. Thatcher, dated June 14th, 1870? 
And, if so, please state what you find to be the invention described 
therein and specially referred to in the first and second claims 
thereof. 


Objected to as Incempetent, as a reopening of the prima fuete case, 
The construction of the elaim of the complainants’ patent should 
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have been given in the opening proofs. This objection is considered 
as repeated to all the subsequent questions of this deposition, so far 
as the construction of the claims enter as an element therein. 
e 
A. T have examined, and think that [ understand, the patent and 
the invention of each of the clatms referred toin the question. The 
° patent of Thatcher, No. 104,276, relates to an Improvement in fire- 
place heaters, or to that class of heating devices which are to be set 
into the fire-place of a room, and which are to heat the said room 
in which they are located by direct radiation, and which are hke- 
wise to heat air, which air, after being heated, is to be conveyed by 
the proper tubes or passages to one or more rooms above the one in 
Which is placed the heater. To make a suceessful and efficient tire- 
place heater, which will simultaneously heat the room in which it 
is located and the room or rooms above, it Is necessary that the front 
of the heater should protrude out into the reom in which it 
175s is set; that the outer plate of the heater should, on its inside, 
be directly acted upon by the gases arising from the com- 
bustion of the coal; that the back of the heater, or that portion which 
is within the fire-place, should be arranged so as to furnish a large 
heating surface In contact with which the air to heat the room or 
rooms above should be brought on its passage upwards. [t 1s also 
necessary, if a steady and uniform heat is desired, that the apparatus 
should be provided with a magazine containing unignited fuel, 
which unignited fuel will, as the coal is consumed in the fire-pot, 
eradually feed itself by gravity into said fire-pot, thus keeping up 
steady and even fire, and consequently a continuous and uniform 
supply of heat. The magazine cmploved must have its entrance 
from the outside direct, so that coal in the said) magazine will not 
become Ignited by reason of a draft upwards through the magazine 
Into the flue of the chimney, and also for the purpose of preventing 
the hot products of combustion from cnvecloping the magazine. All 
these features of advantage which are necessary for a successful and 
efficient fire-place heater of to-day are found in‘the heater deseribed 
In the Thatcher patent, in which there is a heater described having 
a protuberant front or body kept in a Inehly heated condition by 
the direct action of the products of combustion upon its inner sur- 
face. The heater is also arranged with a large heating surface at 
the rear and within the fire-place, against which heating surface the 
air to be supplied to the rooms above is passed. Phe Thatcher de- 
vice also lias a magazine for containing unburnt coal, which coal is 
fed into the fire-pot containing the burning fuel. This magazine is 
so arranged that the products of combustion cannot envelop it, its 
feed or supply opening being made through the outer wall of the 
: protuberant portion of the heater. 
17-4 The first claim of the Thatcher patent refers to a base- 
burning fire-place stove, in which certain clements are com- 
bined, which elements are as follows: 
lirst. “A cvlinder or body projecting outward from a mantel or 
frame. By this understand that sueh a evlinder is referred to as 
will permit the air of the room to cireulate in contact with its ex- 
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terior surface, while its interior surface directly confines and is 
acted upon by the produets of combustion. 

Second. By mantel or frame I understand to be meant the front 
portion of the fire-place, or the frame which is used to make a tight 
joint between the heater and the marble mantel, and which mantel 
or frame separates the protuberant front portion of the heater or 
stove part, as IT may eall it, which heats the lower room in which it 
is placed, from the back or furnace-like portion of the heater, the 
oflice of the latter part being to heat the air which is to go to the 
room or rooms above for the purpose of Warming them. | 

Third. A fuel magazine or feeder within the evlinder. By this I 
understand that such a magazine is referred to as will contain, when 
the apparatus is In operation, a supply of unburnt and unignited 
fuel, which will be fed into the central part of the fire-pot, as occa- 
sion requires, automatically, thus keeping the fire uniform and 
steady, 

Fourth. An opening through which the said magazine can be fed 
from above. By this I understand that the magazine is to be 
brought up to the top of the apparatus, so that the coal can be 
thrown into it directly from above through the said opening, and thus 
pass through the magazine on its way to the fire. | 

lifth. Phe furnace-like back portion behind the mantel or frame 

that Is essential to a fire-place stove or heater. 
LTO The second claim also refers to an improvement im fire- 
place stoves or heaters, and is, like the first claim, I think, 
for a combination of parts. 

The first, second, third, and fifth clements of the first chum are, | 
understand, clements of the combination of the second claim, the 
said second claim differing from the first claim merely in that the 
magazine need not extend to the top of the outer casing, as in the 
first clatm; but in the second claim the magazine is to be extended 
to the feed opening of the outer casing, whether said feed opening 
be arranged in the top of the outer casing or in the side or front 
thereof. By the expression in the claim “ the magazine is extended 
to the feed opening of the outer casing,” and the like expression mn 
the specification “extending the feeder or magazine to the feed-hole,” 
Is Meant amagazine the feed opening of which is not within the 
combustion chaniber, in contradistinction to those fire-place heaters 
which, understand, were old, and in which the coal was passed 
through the upper part of the combustion chamber on its way to 
the fuel receptacle which was immersed in the products of combus- 
tion 

Q. -f Tave you read, and do you understand, the deposition of 
Willisan Ee. Hagan, taken in this cause, and the following defend- 
ants exhibits referred to by the said Ilagan in his deposition : 

“ Defendants’ Exhibit 19, Nott Reissue.” “ Defendants’ Ex- 
hibit 20, Part of Nott Reissue Drawings.” “ Defendants’ Exhibit 
ag beige the lenelish patent of Coad AN Cond of LS52. . Defend- 
ants’ uxhibit 22," being Nott reissue, September 17th, 1832.“ De- 
fendants’ exhibit 9° being the reissued patent of Roney, dated Oct. 
Sth, IS72.0 © Defendants’ Exhibit 15,” being letters patent eranted 
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to W. ©. Durant, dated July 25d, 1867. “ Defendants’ Exhibit No 

17,” being the English pate nt of Darper & Walker for the 
176 year 1839. “Defendants’ Exhibit Treadwell Patent,” the 
7 heater which is in evidence under the name of the “ Amerti- 
can,’ and the heater marked “ Exhibit Budd No. 2.” 

A. I have examined the various exhibits referred to in the ques- 
tion, and [| understand that which thev show and deseribe, and also 
the two structures referred to. I do not know which Preadwell pat- 
ent Mr. Hagan refers to, as two Treadwell exhibits have been putin 
this case by the defendants, one marked “ Defendants’ exhibit No. 
5,” and the other marked “ Defendants’ Exhibit No. 11." I have 
examined, however, both of these exhibits. The exhibits referred 
to in the question are, I understand, all that are relied upon by the 
defendants’ expert for the defence of this case. I have also read 
with great care the deposition of the witness Ifagan, and I under- 
stand ‘.* at which is referred to therein. 

(). 5. You have already stated In a previous part of this deposi- 
tion that vou have read the patent of John M. Thatcher, No. 
104,375, and you havealso stated that you understand the inventions 
which are referred to in the first and seeond claims of the said 
Thateher patent. Will you now please state whether, in your opin- 
jon, any of the exhibits or structures referred to by the witness 
Hagan do or do not show the inventions of Thatcher as referred to 
in the first or second claims of lis patent No. 104,576?) In answer- 
ing this question please give your reasons fully for any statement 
vou may make. 

A. I will first refer to the various printed exhibits referred to by 
HIagan, and compare what is shown by them with the inven- 
‘tions of Th: atcher, and IT will lastly compare the structures men- 
tioned by Mr. Hagan with the inventions of Thatcher. The earliest 
patent referred to by the witness Hagan is Defendants’ Exhibit No. 

19, being the reissued letters patent granted to Nott Oct. 17th, 
177 1835. This patent contains a large number of drawings 

showing stoves of various kinds, and is to be considered in 
connection with Defendants’ Exhibit 20, whieh is an enlarged view 
of one of the sheets of drawings forming part of the Nott reissue, 
showing Figs. 15 to 20.) Mr. Hlagan says in his deposition as fol- 
lows, referring to the Nott reissue : 

“On examining figure 17 of the drawing, a fire-place stove or 
heater is illustrated, and at figure 20 a vertical section of a stove 
containing a fuel magazine within the stove body, and constructed 
to be supphed with fuel from an opening in the top of the mag- 
azine.” 

Mr. Hagan also says, referring to the Thatcher patent and the 
Nott reissue, as follows : 

“Tf the invention claimed in Exhibit Band therein deseribed be 
considered broad cnough to cover elements of stove structure 
broadly and without regard to speeifie application, | do find the 
elements named in the Thatcher patent to occur in tne Nott reissue 
and as shown in figure 20 of the drawings attached to the same, in 
which there is shown a stove body or cy ‘Linder containing a miaga- 
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zine or feeder within the eylinder or body and an opening through 
Which the said eylinder ean be fed from above.” 
| cannot find anywhere in the Nott reissue a statement that the 
things shown at figures 17 or 20 are to be fire-place heaters in the 
sense of the Thatcher patent—that Is to say, a heater adapted for 
simultaneously heating the room in which it stands and rooms or ¢ 
room above. Indeed, the Nott patent says nothing whatsoever about 
heating any apartment other than the one in which the heater 1s 
located. Consequently | think that Mr. Hagan is wrong in classi- 
fying that which is shown in the Nott reissue at figure 17 as a fire- 
place heater in the sense of the Thatcher patent, which latter 
17S) patent describes a mechanism constructed for heating simul- 
tancously the room in which it stands and rooms above, be- 
ing, in fact, a stove in front where it projects into the room and a 
furnace behind where it sets within the fire-place. The protuber- 
ant front of the Phatcher heater is relied upon to radiate sufficient 
heat to warm the room in which it stands, while the large, furnace- 
like heating surface of the portion within the fire-place is relied 
upon to heat the air which is to warm the apartments above. That 
Which is shown in the Nott patent at Figs. 17 and 20, so far as can 
ascertained, are two stoves, one of which stoves is arranged to be fed 
from above through the appropriate opening, the fuel falling upon 
the grate below. This magazine shown in [*ig. 20 is not arranged, as 
Is the magazine in the Thatcher patent, to supply unburnt fuel to 
the central part of a fire-pot larger in diameter than the lower end 
of the Hiaewazine, but,on the CONTPALry, In the Nott device the magazine 
and the fire-pot on three of the sides are formed by the same wall, the 
magazine merely being an upward extension of the fire-pot. The 
products of conmbustion in the Nott device are not allowed to come 
In contact with the outer wall of the stove, but pass only backwards 
over a bridge wall, then downwards, and then upwards on their 
way to the chimney. Thus the front outer shell or casing of the 
heater is never directly acted upon by the hot gases, and conse- 
quently the room must be heated, | SUpPpose, with such a device, if 
placed ina fire-place, by allowing the air heated by the rear of the 
heater to come out into the room, and the direct radiation of heat 
from the froit of the heater is not, apparently, relied upon for heat- 
ing the room in which the device stands. This fact is made evident 
by the drawing of Trig. 20, which shows a body of cold air between 
the fire-pot and that which forms the front of the heater and 
179) fire-brick on each side, thus proving that the said device 
shown In Irie. 20 was not intended to heat rooms above and 
below simultaneously, for to do this work successfully the front 
of the heater must be hot enough to heat the lower room while 
the back part of the heater must be hot enough to heat the air for 
the upper rooms. [It must be borne in mind that Fig. 20 is nota 
cross-section of Trig. L7 of the Nott reissue, and consequently it is im- 
possible to tell precisely how the front of ie, 2 is to be made. Iigs, 
IS and 19 are cross-sections of Fig. 17, and show no magazine or 
“chamber of preparation” extending to the top of the stove. 
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Considering now the first claim of the Thatcher patent I find the 
first element there referred to to be a eylinder or body projecting 
outward from the mantel or frame. The Nott reissue does not show 
such a construction—that is to say, it has not got a cylinder or body 
projecting outwards from the mantel or frame upon the inside of 
Which the products of combustion impinge and upon the outside of 
which the air to be heated strikes, thus making the projecting body 
or cvlinder capable of heating the room in which the device stands. 
On the contrary, the Nott device has an airspace intervening be- 
tween its outer casing and the fire, or, rather, between the outer cas- - 
ing and the chamber within which the fire is made. Above this 
double casing it is true that a single plate is used in the machine 
shown in Fig. 20, but as unconsumed fuel lies within this plate no 
heat is practically derived thertfrom for heating the room in which 
the device stands. Tor the above reasons I am clearly of the 
opinion that the Nott device does not possess the first element of the 
first claim of the Thatcher patent, to wit, a eylinder or body pro- 
jecting outward trom the mantel or frame. 

The second element of the first claim of the Thatcher pat- 

180) ent isa mantel or frame. In the Nott reissues I do not find 

shown any mantel or frame for making a tight joint between 

the heater and the marble mantel, and [I do not find it shown or 

stated in the Nott reissue that tite devices there shown are to be set 

into fire-places at all. For the above reasons, [am clearly of the 

opinion that the Nott patent does not show the second element of 
the first claim of the Thatcher patent. 

The third element of the first claim of the Thatcher patent is a 
fuel magazine or feeder within the evlinder. In the Nott reissue J 
do not find such a device, but,on the contrary, I find that in lig. 20 
the “chamber of preparation,’ or receptacle for burnt coal, is not 
within a cylinder or body, which is the equivalent of Thatcher’s, 
but that the so-called magazine and fire-pot are practically one 
chamber or box, thus precluding the possibility of heating the out- 
ermost casing of the device by the direet action of the products of 
combustion. It is essential, IT think, of any suecesstal fire-place 
heater that the magazine, fire-pot, and body should be so arranged 
in relation one to the other as to allow the products of combustion 
to impinge against the innersurface of the outer body or case. With 
the Nott device, or with any device constructed with the walls of the 
so-called magazine, forming on three sides of a square fire-pot merely 
a continuation of the said fire-pot, and with a back draft, it is im- 
possible to heat the outer body; so that, if the device in Fig. 20 was 
placed within a fire-place with a closed mantel or frame, sufficient 
heat would not be radiated from the front alone to heat the room in 
which the device stood. Tor these reasons [ do not think that the 
sald Nott reissue, at fig. 20, shows the third element of the first claim 
of the Thatcher patent, to wit, a fuel magazine or fecder within a 

cvlinder or outer body. 
181 The fourth clement of the first claim of the Thatcher patent 
isan opening through which the said magazine ean be fed 
from above. Now, undoubtedly, the Nott magazine, such as it was, 
14I—150 
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could be fed from above through an opening, but the magazine Is 
not the magazine of the Thatcher patent—is not a magazine pro- 
jecting into the products of combustion, and is not, in any sense, the 
equivale nt of the Thatcher magazine. Assuming that the fourth 
clement of the first claim is limited to an opening ‘arranged te con- 
duct the fuel into a magazine which is the equivalent of Thatcher's 
~magazine, I do not think that with such an underst: anding of the 
claim the Nott reissue shows the fourth element of the first claim 
of the Thatcher patent. 

The fifth element of the first claim is obviously not shown in the 
Nott structure. 

Referring now to the second claim of the Thatcher patent, I find 
that the Nott reissue does not show any one of the elements thereof, 
for the reasons given in relation to the first claim ; the difference 
between the first and second claim is that the first is more restricted 
than the second, in that it requires that the feed opening of the first 
claim shall be one through which the magazine can be fed from 
above, while in the second claim the feed opening might extend to 
the front or sides of the easing or heater body projecting into the 
rooni. 

The patent to Nott, dated Sept. 17th, 1832, Defendants’ Exhibit 
No. 22, seems to be the reissue of a patent dated March 25d, 1826. 
| do not find that Mr. Hagan has referred to this patent, and I do 
not find anything in it which affects the inventions cleimed in the 
Thatcher patent one way or the other. 

The next patent to which I shall refer is marked “ Defendants’ 
Exhibit No. 17," and is an English patent No. 8065, granted in the 

year 1559, to Ilarper & Walker. This patent shows and 
182. describes merely a stove to be placed out in an apartment, 

which stove has in it a magazine for feeding the fire in the 
fire-pot below. It is in no sense a “fire- place heater “having a portion 
set within a mantel and a portion extending out into the room, and 
it Is not capable of being so used with any fire-place such as [ have 
ever seen, and it seems to me clear that this exhibit does not show 
the invention referred to in either one of the claims of the Thatcher 
patent. There are many differences between the Harper & Walker 
outstanding stove and the Thatcher device, but they are so evidently 
for substantially different things that it will be needless here to re- 
fer to the numerous distinetions in detail. 

The next patent to whieh I will refer is the English letters patent 
to Coad & Coad, No. 738, for the vear 1852. 

This patent, though put in evidence by the defendants during Mr. 
Ilagan’s deposition, ‘has not been referred to by Mr. Hagan. This 
patent does not show anything but a range adapted for cooking, 
and to be set into the chimney breast as is any ordinary range used 
in the kitchen of a house. No arrangements are shown for heating 
a room above, and indeed the Coad & Coad devices are inc: ipable of 
serving the useful purposes of the Thatcher device, so far as that 
device is serviceable for heating the lower room continuously, or, in 
other words, the room in which the heater stands. This patent does 
not show the invention of either the first or second claims of the 
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Thatcher patent, and it is unnecessary to consider in detail all the 
differences which exist between the structures of Coad & Coad and 
the Thatcher structure. I will next refer to the reissued letters 
“patent of B. 'T. Roney, “ Defendants’ Exhibit No. 9." This patent 

shows a base-burning stove and not a fire-place heater, pro- 
185) svided with a fire-pot, and a magazine passing from the top of 

the stove downwards to a point shghtly above the top of the 
lire-pot. ‘This magazine is fed from the top. The stove of the 
Roney patent is what is commonly known as an outstanding stove— 
that is to say, the stove stands upon the floor of the room surrounded 
entirely by the air of the room, and does not stand within the fire- 
place. The Roney stove is not intended to heat a room above, and 
Is not so arranged as to be capable of heating the room in which: it 
stands as well as rooms above. Neither is the Roney stove capable 
of being set in a fire-place in such a way as to warm two or more 
rooms. It is unnecessary to further compare this Roney structure 
with the Thatcher device, for the reason that it evidently does not 
possess the combinations of either the first or second claims of the 
Thatcher patent. 

The next patent which I shall refer to is the one granted to W.C., 
Durant, “ Defendants’ Exhibit No. 18.” This patent shows practi- 
cally the same structure as the Roney patent, with the exception 
that the produets of combustion do not rise upward direetly around 
the magazine, but the air of the room is brought in contact with 
the outside surface of the magazine, and the products of combus- 
tion pass upwards to the chimney through a separate passage-way. 
The Durant stove Is not a fire-place heater, but is an outstanding 
stove arranged to heat only the room in which it stands. It 1s not 
adapted to be placed within an ordinary fire-place, and could not 
be so placed if desired. This stove, like the Roney structure, is not 
a stove in front and a furnace behind, as 1s the Thatcher strueture, 
and which arrangement is essential for a successful fire-place heater. 
[t is unnecessary for me to consider at length the Durant stove, as 
it does not show the combination of either the first or the second 

claims of the Thatcher patent, both of which claims only 
1S4.— refer to fire-place heaters, which are substantially different 
from any outstanding stove with which Iam acquainted, 

Mr. Hagan refers to the “ Treadweil patent.” There 1s a Tread- 
well & Hailes patent, and there is a W. B. Treadwell drawing in 
evidenee, and I do not know which of these exhibits he means. 
[lowever, | understand the structures described in both exhibits, 
and neither of them are for anything but an outstanding stove, 
and neither of them are fire-place heaters, or are devises intended 
to be set in a fire-place. ‘There are many o other differences between 
a Treadwell and the Treadwell & Hailes devices, and the devices 

f Thatcher, but it is useless here to go into these differences, for the 
reason that neither of the patents referred to show the combinations 
of the first or second claim of the Thatcher patent in suit. 

The heater which Mr. Hagan refers to, and which is called “ The 
American [Leater,” is the one, | understand, having upon it on the 
top plate the name B. McCann & Co., 273 I ulton ave nue, Brooklyn, 


10S THE THATCHER HEATING CO. ET AL. Vs. 


N.Y. This heater is a fire-place heater having a protubverant front 
and a furnace-like back, and is arranged to heat the reom in which 
it stands, and also the room above. This heater has no magazine 
in it, but the fresh coal has to be put upon the fire by hand when- 
ever the fire needs replenishing. This heater Is distinguished from 
the device described in the Thatcher patent in that it bas no maga- 
zine of that kind. The American heater has an air space between 
the top of the heater proper and the upper plate, which is expose d 
to view when the heater is set, through which air space heated air 
can pass when it is not desired to heat the room above. Mr. Hagan 
also refers to the heater marked “ Budd No. , which is the One, Nf 
understand, upon the top plate of which appears the words “ Jack- 
son & Son, 246 Front street, N.Y." This exhibit 1s a fire- 
185 place heater, but like the American heater has no magazine 
of any kind; and, like ithe American heater, whenever the 
fire needs replenishing, fresh coal must be put apon it by hand. 
This heater, also, ike the American heater, has an air space between 
the top of the heater proper and the top plate which is exposed to 
view, through which the air can be passed to the room when the 
heater is not warming the rooms above. Neither the Budd nor the 
American heater show the invention of Thatcher, as expressed in 
the first or second claims of his patent, for the reason that neither of 
the said heaters are provided with a magazine within which fresh 
coal can be placed, and which coal will, as the fire burns, be auto- 
matically fed from the magazine into t he fire -pot of the heater, thus 
ensuring a steady fire and enabling the device to be kept in opera- 
tion for long periods of time without needing an attendant. This 
Is one of the special features of Thateher’s fire-place heater, that it 
possesses a magazine for containing unte@nited fuel held in readiness 
to be automatically fed upon the fire when necessary, thus ensuring 
the uniform action of the device, both as a stove to heat the room 
below and a furnace to heat the room or rooms above. lor the 
above reasons, Tam clearly of the opinion that neither the Ameri- 
ean heater nor the Budd heater show the inventions of Thatcher 
as expressed in the first and second claims of his patent. 

(). 6. Ilave you examined, and do you understand the following 
defendants’ exhibits, which comprise all the patents mtroduced by 
the defendants not referred to in the deposition of said Ilagan: 

No. 1, Sexton's patent, April 19th, 1859; No. 2, drawing of Can- 
telo’s patent, June 28th, 1859; No. 3, Bibb & Augee, April 50th, 
1861; No.5, Treadwell & ILailes’ patent, May 7th, 1S61; No. 6, 

Spears patent, July S0th, IS6L; No. 7, Granger's patent, 
1S60 September 24th, S61; No.8, Roney’s patent, September 24th, 

IS61; No. 10, drawing of Sexton’s patent, April 4th, 1865; 
No. 11,drawing of ‘Preadwell’s patert, May 25d, S66; No. 12, [Les- 
ter’s patent, Jan. 29th, 1867; No. 16, Nott Enelish patent, No. 6026, 
1830; No. IS, Enelish patent to Walker, No. 9440, 1542: No. 19, 
Nott's pene Octobe id Pith, 1852; No. 21, Sheppard's design patent, 
Keb. 2-4, 1S62; No. 22, Nott’s reissue, Sept. 7th, IS52. State also 
ro ate vou have fie the evidence of the witnesses, Klotz, ILuteh- 
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inson, and Richards, in reference to the structures described in said 
exhibits Nos. 1 and 3. 

A. T have examined the patents, so far as I understand that the 
actual exhibits have been introduced in evidence in this case, and | 
think that ] understand what is shown in the various exhibits which 
YT have examined, and [ havealso read and understand the testimony 
referred to, and the structures exhibited by the said testimony. 

(). 7. Please state whether, in your opinion, any of the exhibits 
referred to im the last question do or do not show the inventions of 
Thatcher referred to in the first or second claims of lis patent No. 
104,576, and in answering the question please give your reasons 
fully for any statement vou may make 

A. The first patent to which [ shall refer is the Sexton patent of 
April 19th, 1859, * Defendants’ Exhibit No. 1." This patent shows 
a fire-place heater arranged to be set into a fire-place, and intended 
to heat the room in which it is set, as well asa room or rooms above. 
The structure shown in the patent, though a fire-place heater, does 
not have a protuberant front projecting into the room in front of the 
mantel or frame to any great extent—perhaps an inch or so; while 
the heater described in the Thatcher patent is abouthalfin the room 

and half in the fire-place. The Sexton heater is shown with 
187 substantial accuracy by the “Exhibit Sexton’s Fire Place 

Heater” introduced in evidence by the complainants. This 
Sexton heater, both as shown in the patent and as shown in the 
heater in evidence, has a grate and fire-pot, and above said grate and 
within the said fire-pot is a evlinder always open at the bottom or 
towards the grate, and having at the topa cover which is removable, 
and access to which can be had by opening a door leading into the 
upper part of the combustion chamber, through which «door also 
could be removed the cover used to close the Lop of the evirnder Or 
fuel chamber arranged within the fire-pot. This evlinder is referred 
to In Sexton’s patent as “the covered fuel chamber Hl.” and by this 
name I shall refer to the part. This fuel chamber is, in effect, hung 
or immersed in the hot products of combustion, both on its sides 
and at its top,and thus that which is contained within the fuel 
chamber, if combustible, will be lenited, and this is particularly 
true when it is considered that air can pass up through the fuel in 
the fuel chamber out past the cover of said fuel chamber, and then 
Into the chimney unless the eover fits with great tightness, which 
the heat would probably prevent. After passing around the fuel 
chamber or through it the air or products of combustion are per- 
mitted to pass either ly a short route to the Chimney or clse prass 
down one of the side pipes shown on the leit-hand side of all the 
figures of the patent, then horizontally under or dvicees the ash-pit, 
and then up through the pe shown on the right-hand side of all 
the figures, and thence to the ehimney direct. ~ When the device 
Was In operation, and it was desired to feed the tire, the door 
Into the upper part of the combustion chamber was) opened ; 
the cover was removed from the fuel chamber; the fuel was 
thrown into the top of the fuel chamber, where it remained, 
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if the apparatus was well supplied with coal, but out of 
ISS) which it fell if the fire was low. Now, as I understand the 

operation of the device, sufficient coal was always kept in the 
heater while burning to more or less fill the fuel chamber, and the 
fucl contained in the fuel chamber was either ignited or, if Just put 
in, would become ignited rapidly; thus, when the heater was doing 
its maximum of work the fuel chamber and the fire-pot both con- 
tained fully ignited fuel. The testimony to which [ am referred in 
the question, and which relates to the Sexton heater, describes, as I 
understand said testimony, this mode of operation. When I com- 
pare that which is shown in the Sexton patent with the inventions 
of Thatcher, as expressed in the first and second claims, [ find that 
the Sexton heater has not got a protuberant steve body projecting 
out into the room, which is an cssential feature of construction of 
the Thatcher device, as referred to in the first and second claims of 
his patent; the Sexton device is set, practically, all in the fire-place, 
and thus is not as efficient a device as Thatcher's. 

In the Thatcher device there is a magazine constructed to contain 
unignited fuel held in the magazine in readiness to fall by gravity 
into the fire-pot, thus insuring, by the use of sach magazine, a proper 
supply of coal to keep the fire going for a considerable length of 
time; and this magazine of Thatcher, as referred to in his first 
claim, must have its supply opening at the top of the heater and 
through the outer case, while in both the first and seeond claims the 
magazine is to extend to the outer casing of the heater, either at the 
top or side thereof. In the Sexton device, either as shown in the 
patent or as shown in “Complaimants’ Exhibit Sexton Fire Place 
Heater,” there is no such magazine at all,and nothing which is the 
equivalent of the magazine referred to in the first and second claims 

of the Thatcher patent mn suit. The fuel chamber of Sexton 
IS) contains ignited fuel only, except when freshly fed, and then 

said fuel remains unignited but fora short space of time. The 
tiagazine of Thatcher, on the other hand, contains unienited fuel, 
and which fuel will remain umignited until by gravity it las been 
fed to the fire. The fuel chamber of Sexton can only be fed by 
passing the coal through a portion of the combustion chamber, 
While the magazine of Phatcher is fed directly, and not through the 
combustion chamber or any like place. The fuel chamber of Sex- 
ton is Immersed in the products of combustion, and is entirely 
Within the combustion chamber. The magazine of Thatcher, on the 
other hand, is not surrounded at all parts by the products of eom- 
bustion, but its vertical walls alone are brought in contact with the 
products of combustion, and it is not wholly within the combustion 
chamber, but,on the other hand, merely projects into said chamber, 
its feed opening being through the outer casing of the heater, in 
contradistinetion to bemne located withing the combustion chamber. 

In the Phatcher patent, and in the first and second claims thereof, 
a projecting evlinder or body ts referred to which is to project out- 
ward from the mantel; the device shown in the Sexton patent has 
not got a projecting eylinder or body projecting outward into the 
room, as has the Thatcher device. 
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In the first and second claims of the Thatcher patent a fuel maga- 
zine or feeder is referred to which is to open directly into the room. 
In the Sexton device there is no fuel magazine or feeder for holding 
unignited coal, and.the fuel chamber, which is shown in the Sexton 
patent, does not extend to such a point in relation to the casing as 
to enable it to be fed from the room instead of through the combus- 
tion chamber. lor these reasons [am clearly of the opinion that the 

Sexton device, cither as shown in the patent or as existing in 
190 the structure put in evidence by the complainants, does not 

show or contain the invention of either the first or second 
claim of the Thatcher patent No. 104,376. : 

The next exhibit to which Jam referred in the question is the 
drawing of William J. Cantelo’s patent No. 24559, dated June 28th, 
1859, being “ Defendants’ Exhibit No. 2." This drawing shows an 
outstanding stove not arranged to be set within a fire-place, and in- 
capable of serving the useful purposes of a fire-place heater. The 
Cantelo stove, apparently, has a magazine, but the magazine is Im- 
mersed in the products of combustion, and the said magazine does 
not open directly into the room, for the reason that the Cantelo 
drawing shows an outstanding stove and not a fire-place heater, and 
for the reason that the Cantelo drawing does not show a magazine 
which is the equivalent of the magazine of Thatcher, which is re- 
ferred to both in the first and second claims of the Thatcher patent, 
Which claims relate solely to fire-place heaters. Lam clearly of the 
opinion that the said Cantelo patent does not show the invention of 
either the first or second claim of the Thatcher patent No. LOL 576. 

The next patent to which I am referred in the question is the one 
granted to Bibb & Augee, No. 52176, dated April 50th, 1561, being 
“ Defendants’ Exhibit No. 3." This patent describes a fire-place 
heater substantially like in every respeet the heater shown in the 
Sexton patent, with the exception that the Bibb & Augee heater 
has a eylinder or body projecting outward from the mantel or 
frame—or, in other words, has what is commonly called a pro- 
tuberant front. L have earefully examined ** Complainants’ [x- 
hibit Bibb & Augee Fire Place Heater,” and [I have read the tes- 
timony given in relation thereto, which testimony is referred to in 

the present question. This exhibit 1s a substantially correct 
191 representation of the thing shown in the Bibb & Augee 

patent. In the patent and in the exInbit I find the same 
fuel chamber bearing the same relation to the surrounding casing, 
and which fuel chamber is fed through the combustion chamber 
identically as in the Sexton patent. In the Bibb & Augee patent 
the fuel chamber, as it is called in the Sexton patent, is called “a 
pot, Q.”) The Bibb & Augee patent distinetly describes the opera- 
tion of the pot Q, and states as follows: 

“When the fire is to be started the pot cover R is removed so as 
to Cause the draught to be direct. When the fire is fairly burning 
the cover Rois repiaced. The flames will be deflected by the closed 
top of the pot, and thus be caused to pass down the inside and up 
the outside of the pot, and up around the peripherie hollow space 
P, as indicated by the arrows U U.” 
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rom this description it is perfectly clear how said pot operates, 
and from this deseription it is evident t that the fuel contained within 
the pot is to be ignited fuel and not green coal or unignited fuel. 


The ince coal also iene that when thie fire Is to be st: arted : a direct 


dratt 1s to pas thi ous! h the pot to the combustion chamber, thus 
making it absolutely essential that the said pot should be e ntire lv 
Immersed in ger a of combustion—or, in other words, that 


the pol hese be COl mpletely within the combustion chamber, SO 
that the products of combustion may pass entirely around and over 
the pot. This pot of Bibb & Augee and the fuel chamber of Sex- 
ton are neither of them magazines of the kind forming an clement 
in the combinations of the Thatcher prarl tent—that Is to Say, heither 
of them are made tor the saminiont waned unientited fuel which 
is to be contained in the magazine In its unignited condition, and to 
fall by gravity upon the tire when the said fire may necd replenish- 
ine—aned likewise neither in the case of Sexton or in the case 
192 oof Bibb & Angee does the fuel chamber of the one or the pot 
of the other come to the outer easing of the stove or extend 
to the LOp thereof so that fuel can be introdueed diree tly from the 
room: but, on the other hand, in both of these old patents the fuel 
which isto go into the fuel chamber or pot has to be vrai from 
the room into the combustion adhia and from the combustion 
chamber am o the said fuel chamber or pot. 
Claims of the Thatcher patent a magazine for con- 
: univnited fuel is referred to, and in neither the Bibb & 
Augee patent or the Bibb & Augee structure, which 1s in evidence, 
Is there sucha magazine, and consequently [am clearly of the opin- 
ion that neither the Bibb & Aug@ee patent nor the Bibb & Augee 
howsthe invention referred to either in the first or second 
Claim of th e Thatcher patent No. LOASTO. 

Infact [ understand the Thatcher patent to distinetly disclaim 
the structure of Bibb & Augee where it says: “* Fire-place stoves or 
heaters with protuberant cylinders and feeders or magazines were 
known prior to the date of my invention :” and where it savs: “ It 
has been the practice to so contruet base-burning fire-place stoves or 
heaters that the fuel had to be introduced into the feeder or maga- 
zine through a doorway in front: hence the magazine was of a very 
limited capacity.” My examination of the state of the art has 
shown that the Bibb & Augee and Sexton heaters are the only 
structures to which either of these statements can apply. 

The next patent to which my attention is called is the one granted 
to ‘Treadwell & ITTailes, dated May 7th, 1861, No. 52257, Exhibit 
Nooo. This patent I have before referred to in a previous answer, 
and ii is tanecessary to again consider it. The device shown in the 

patent is an outstanding stove and not a fire-place heater, and 
193) 0 for this reason, as well as for many others, the said patent, 

‘Defendants’ exhibit No. 5,7 is elearly for something other 
than the invention of Phatcher, as expressed in either the first or 
second claim of his patent. 

The next patent to which my attention is ealled is the one granted 
» J. Spear, No. 62028, dated July 30th, 1861, being “ Defendants’ 
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Exhibit No. 6.2 This patent describes an improvement in top plates 
for fire-board stoves the Improvement consisting ina register placed 
in the top plate of the stove so that the air of the room may pass 
Into the chimney for the purpose of ventilating the room. The pat- 
ent does not show or describe a fire-place heater. The patent does 
not show or refer to a magazine or any equivalent therefor, and con- 
sequently it does not show Thatchers inventions, as claimed in the 
first and second claims of his patent No. 104,576, 

The next patent to which Tam referred is the one granted to Rh. 
D. Granger, No. 55545, and dated September 24th, ISG). This pat- 
ent describes an outstanding stove having a magazine not inclosed 
Within a cvlinder or body, the walls of the magazine and fire-pot 
being continuous and a portion of such walls forming the outer 
wall of the stove. This stove is not a fire-place heater, and is not 
arranged to be fitted within a fire-pace of any kind, and it has not 
a magazine, fire-pot, and evlinder, or body, as has the Thatcher fire- 
place heater. Many other differences also exist between this Granger 
stove, deseribed in“ Defendants’ Exhibit No. 7,7 and the Thatcher 
Inventions: but such differences as | have pointed out are, | think, 
sufficient to clearly distinguish the Granger device from the Thatcher 
device; and Iam of the opinion that the said Granger device docs 
not contain or show the Thatcher invention as expressed in either 

of lis claims. 
14 Tam also referred to the honey patent, dated September 

24th, 1S61, No. 35567, “ Defendants’ Exhibit No. 8.” This 
patent describes the same thing exactly as is described in * Defend- 
ants’ Exhibit No. 9° which is the reissue of “ Defendants’ exhibit 
No. 8.7 TL have already, in a previous part of this deposition, given 
mv reasons why * Defendants) Exhibit No. 9° did) not show the 
Thateher invention, and these same reasons are as controlling when 
“ Defendants’ Exhibit No. 8S” is considered as they were when “De- 
fendants’ Exhibit No. 97 was considered. The Ronev structure is 
merely an outstanding stove, having a magazine in it, and Is in- 
capable of serving the useful purpose of a fire-place heater, and con- 
sequently the said Roney exhibit does not show the Phatener inven- 
tion as expressed in either the first or second claim of his patent No. 
104576. 

The next exhibit to which Iam referred is the drawing of S. B. 
Sexton, No. 47156, dated April 4th, 1565, Which is maked “ Defend- 
ants’ Exhibit 10° Phis drawing apparentiy shows an outstanding 
stove, and it does not show a fire-place heater or anything which 
would act as such. It has a peculiar arrangement of magazine and 
air Passages. As I have before said, no form of outstanding stove, 
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Ino my opinion, meets the inventions claimed in the patent of 


Thatcher, and this exhibit, like the other outstanding stoves referred 
to, Is, in ny opinion, substantially a different thing from that which 
Is Claimed as the invention of Thatcher in the first and second 
Claims of his patent No. 10d 576. 

The next exhibit in order is the drawing of W.G. Treadwell, 
dated May 25d, 1565, No. 47581. This drawing, like the one last 
referred to, shows an outstanding stove having a magazine feed, and 
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does not show a fire-place heater or an apparatus which could be 
adapted to take the place of such a device. For these reasons, as 1n 

the case of the numerous outstanding stoves previously re- 
195 ferred to, I do not think that “ Defendants’ Exhibit No. 11,” 


being the Treadwell drawing, shows the invention of 


Thatcher as expressed in the first and second claims of his patent 
No. 104,376. [ have elsewhere spoken of this exhibit. 

The next exhibit to which my attention is called is the patent 
eranted to W. C. Lester, dated January 29th, 1867, No. 61625. This 
patent describes a fire-place heater having a protuberant front or 
body, but which heater is not provided with any magazine, the fuel 
being introduced direetly into the fire-pot through the eombustion 
chamber. As both claims of the Thatcher patent specifically refer 
to a magazine I do not think the inventions referred to in the said 
Claim can be found in any structure which does not possess a maga- 
zine for holding unignited coal. Tor these reasons [ do not think 
that “ Defendants’ Exhibit 12,” being the Lester patent, contains or 


shows the inventions referred to in the first and second claims of 


the Thatcher patent No. 104,376. 

The next exhibit to which my attention is called is “ Defendants’ 
Exhibit No. 16,” being the Nott English patent No. 6026 for the 
year 1830. This patent shows various apparatus for burning coal. 
On sheet 1 of the drawings is shown what is called a furnace, but 
what, in reality, appears to bea peculiar form of stove with a maga- 
zine connected with it, the said magazine and fire-pot being con- 
tinuous. ‘The products of combustion pass up a flue, apparently 
placed at some distance from the wall. This device is not a fire- 
place beater, but is merely an outstanding stove or furnace, having 
a magazine substantially unlike the magazine of Thatcher, and 
being generally, in its arrangement and construction, totally un- 
fitted to perform any of the useful functions of the Thatcher device. 

‘or the above reasons I do not think that * Defendants’ Iex- 


196 hibit 16” shows the invention of the first or second claim of 


the Thatcher patent No. 104,576. 
The next exhibit to which my attention Is called is “ Defend- 
ants’ Exhibit No. 18,” being the English patent to Thomas Walker. 


No. 9440, dated August 9th, 1842. This exhibit shows two forms of 


outstanding stoves, neither of which forms are adapted for the pur- 
poses of a fire-place heater. Both forms of stove shown have, it 1s 
true, magazines, but in neither case do the stoves shown in this 
English patent suggest to any one the idea of placing said stoves 


Within a fire-place and remodeling them so that they can be so 
placed; but, on the other hand, this patent merely shows to the per- 
son reading 1t how to combine a magazine with an outstanding stove, 
which combination had been made long before the date of the 
Thateher patent. 

lor these reasons I am clearly of the opinion that the said Walker 
patent does not show the invention claimed in the first or second 
claims of the Thatcher patent, No. 104,876. 

I do not find among the exhibits * Defendants’ Exhibit 19, Nott 
Patent of Octeber 24th, 1832,” or any exhibit marked “Sheppard’s 
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Design Patent, Feb. 24th, 1866,” and I am informed that these ex- 
hibits have never actually been put in. 
The last patent to which the question refers me Is ‘* Defendants’ 


Exhibit No. 22,” which is the Nott issue, dated September 17th, 1852, 


being the reissue of a patent dated March 235d, 1526. The reissue 
describes a rotary grate, and it has nothing to do with fire- place 
heaters, magazine stoves, or the like, and consequently it does not 
show either of the inventions referred to in the first or second claims 
of the Thatcher patent, No. 104,576. 
(). 8. Have you ex: amined and do vou understand the following 
defendants’ exhibits: “ Defendant’s Exhibit Mott No. 2,” 
197) = Defendants’ Exhibit Lesster No. 1,” “ Defendants’ Exhibit 
Brown No.1,” ° Defendants’ Exhibit Brown No. 2,” “ De — 
ants’ Exhibit Brown No. 3,” “ Defendants’ Exhibit Budd No. 1,” 
“ Defendants’ Exhibit Flassen,’ and “ Defendants’ exhibit hddie 
No. 1,” and have vou read the testimony of the several witnesses in 
this cause in relation to said exhibits ? 

A. T have examined all the exhibits referred to in the question 
for the first time about two vears ago, and have also read and under- 
stand the testimony referred to in the question. Since examining 
the exinbits “ Defendants’ Exhibit Mott No. 2” and “ Defendants’ 
Kxhibit Lesster No. 1” have been lost,as lam informed. The rest 
of the exhibits named in the question are here present, and I un- 
derstand what they are and their methods of operation as described 
by the various witnesses. 

Q). 9. Please state whether, in your opinion, any of the exhibits re- 
ferred to in the last question do or do not show the inventions of 
Thatcher referred to in the first and second claims of his patent, No. 
104,376, and, in answering the question, please give your reasons 
fully for any opimion you may express. 

A. “ Defendants’ Exhibit Mott No. 2,” and “ Lesster No.1,” whieh 
I saw about two years ago, so far as | remember, did not have any 
particular bearing upon this case. I know this from the fact that 
when | examined them had they shown the inventions of Thatcher 
they would have made a marked impression upon my mind, and 
consequently | know that the two exhibits which are now lost did 
hot contain the inventions of ‘Thatcher, as I understand the inven- 
tion of each elaim in question. 

The Exhibit “ Brown No. 1” is, as | understand it, an erroneous 

exhibit—that is to sav, the witness first constructed “ Brown 
19S) No. 1” and then, after cross-examination, finding that this 

model was wrong, constructed “Brown No. 2” as a more 
accurate model of the thing which he recollected. It is unnecessary, 
therefore, for me to consider “Brown No. 1” further, and I will 
merely refer to “ Brown No, 2.” 

“Brown No. 3” is a circular of Shepard & Company, of No. 242 
Water strect, New York, which circular shows, but does not deseribe, 
a number of different forms of stoves which were for sale at Nott’s 
stove warchouse. The particular cut referred to, as I understand it, 
has under it the words “Saracenic parlor grate for dining-rooms,” 
&c. The same thing seems to be shown on a much smaller seale 
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in a cut showing a group of stoves diagonally above and to the 
right of the cut specially designated. 

“ Defendants’ Exhibit Liddle No. 1” is a rough sketch aecompa- 
nied by writing. Upon the Exhibit Liddle No. 1 appears the follow- 
ing writing, being apparently an extract from the patent of Nott, 
dated Oct. 25th, 1852: 

“Eliphalet Nott. Fire-place heater. In the introduction (where 
the use of stove-pipe must be dispensed with, as is usually the case 
with stoves adjusted in fire-places) of an external metallic flue in 
place of an internal brick or stove flue for the purpose of the diffu- 
sion of the heat contained. 

“This flue is based on a hollow plinth orother hollow foundation 
situated at the back of the stove, and divided by a horizontal floor 
into an upper and a lower compartment, the upper compartment 
forming a connection between said flue and the chamber of com- 
bustion by the lateral outlet, the lower compartment forming a con- 
nection with the ash-pit for the passing down of ashes through said 

horizontal floor by means of a valve adjusted therein. 
199 “Between this exterior flue and the chamber of combustion 
along which it rises suflicient space should intervene for the 
free circulation of air. 
K > as > *K K 

“Previous to the adjustment of a stove in the fire-place the flue 
of the chimney should be closed with great care above the breast 
by throwing a horizontal floor across the same, pierced centrally for 
the admission of a smoke-pipe and piereed elsewhere, and the aper- 
ture governed by a valve, if additional means of ventilation be 
required. 

Claim 3d. 
OcTOBER 25, 1552. 

“'The exterior metallic flue and its hollow plinth, when combined 
with the chamber of combustion, having a lateral outlet at bottom, 
and being itself elongated vertically above said outlet for the 
purpose of containing additional fuel to be heated.” 

The sketch upon the exhibit is almost unrecognizable, and the 
description, so far as [ can see, does not specially refer to the sketch, 
but I think that the sketch may be intended to represent some form 
of the Nott heater.as shown in “ Defendants’ exhibit No. 19.” The 
“ Defendants’ Exhibit Hassen” is a very rough sketch, apparently 
intended to represent the same thing as is shown in “ Exhibit Liddle 
No. 1." | understand from the exhibits and from the testimony 
that the following exhibits are all intended to represent the same 
thing: “Brown No. 2,” “ Brown No. 5,” Liddle No. 1,” and “ Ex- 
hibit Ilassen.” Now, the thing represented by these exhibits, as I 
understand it, is the Nott heater, shown in “ Defendants’ Exhibits 19 
and 20,” at Fig. 17 or at Tig. 20, sometimes combined, according to 

the statements of some of the witnesses, with means to send up 
900 heated air to the room above the one in which the heater is 
placed. Disregarding this testimony, there is nothing in the 
exhibits themselves which shows that the things represented by 
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them were intended to heat the room above that in which the 
heater was located, and the only evidence that I can find that such 
things were used to heat the room above ts that of the witnesses 
themselves. Indeed, the language upon “Exhibit Liddle No, 1” 
would seem to preclude the heating of the room above by anything 
but the heat radiated from a drum = or radiator through which the 
products of combustion were passed on their way to the outer air. 
Assuming, however, that the statements of the witnesses are true, 
and that with the Nott heater hot pure air was sent from the lower 
room to the upper room, and which air was discharged into the 
upper room from a register, even under such supposition the in- 
vention of Thatcher, as expressed in the first and second claims of 
his patent, No. 104,576, would not be shown by any of these ex- 
hibits for the reasons which [ previously gave in referring to the 
Nott patent of 1855, “ Defendants’ Exhibit 19.7  T have already 
pointed out as clearly as I can the distinguishing features between 
the things shown in Figs. 17 and 20 of the Nott patent (assuming 
that they were set up ina fire-place) and the Inventions of Thatcher, 
and it is therefore unnecessary here to repeat the reasons which | 
before have given at length and with great care: and, therefore, I 
assign the same reasons in the case of the three Brown exhibits and 
the Liddle and Hassen exhibits as I did before when [ considered 
the Nott patent, “ Defendants’ Exhibit No. 19,” and [I do this for the 
reason that the Brown exhibits and the Liddle and Ifassen exhibits 
are Imperfect representations of the old Nott patented structure, and, 


so far as I can ascertain from these exhibits, nothing more. 
201 Going now to the “Exhibit Budd No. i,” I find that said 


exhivit is a protuberant tire-place heater without a magazine 
of any kind. This Budd heater has a pot within the casing, and at 
the top of the apparatus, put mm apparently without any special 
reason, but with the hope that it would increase the heating capacity 
of the device. Some parts of this heater are missing, | understand, 
to wit, certain pipes through which the products of combustion pass 
before they are finally discharged upwards. As both of the claims 
of the Thatcher patent refer toa fire-piace beater having a magazine 
in it, it is evident that the “Texhibit Budd No.1” does not show the 
invention of Thatcher as expressed in either of lis claims as they 
now stand in patent No. Lv4,576. 

(). 10. Please examine “ Defendants’ Exhibit Burtis & Graff lire 
Place Heater” and compare the same with the inventions described 
in the first and second claims of the Thatcher patent, No. 1OL376, 
taking into consideration all of the structures, whether shown in 
the patents or otherwise, which are shown in the testimony in this 
eause to have existed prior mm date to Thatcher's invention, and in 
this connection you may assume that Thatchers invention was 
made as early as May, 1867, and please state, also, in) connection 
with your answer, whether you have read all the evidence in this 
CAlIse. 

A. [ have read all the testimony taken in this cause, and I think 
1 understand the same. 
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Fire Place Heater,” and IT understand the construction and opera- 
tion of the said device. The exhibit is a fire-place heater having : 
protuberant front or body which projects into the room in which 
the device is placed. It has a furnace-like back, which, when the 
heater is in position, is set into the fire-place for the purpose 
202. of heating the air which is to be sent upstairs and there de- 
livered into one or more rooms for the purpose of heating 
them, while the protuberant front of the heater is relied upon for 
the purpose of heating the room in which the device stands. The 
exhibit is provided with a magazine, Which is intended to contain 
unienited coal, which coal will be fed by gravity into the fire-pot as 
occasion may require. Below the magazine there is a fire-pot larger 
in «diameter than the mouth of the magazine, and within which 
fire-pot is the fire. The protuberant front or body encloses the mag- 
azine and fire-pot, and is directly subjected, as is also the back fur - 
nace-like portion, to the heat of the fire in the fire-pot. The maga- 
zine is projected from the top of the apparatus into the combustion 
chamber over the fire-pot, and the magazine Is entered from the top 
of the heater, to which portion of the device the magazine Is ex- 
tended, so that when coal is to be furnished to the magazine such 
coal does not have to be passed through the combustion chamber 
and then into the magazine, but the said coal can be placed di- 
rectly In the magazine from the outside of the stove or heaier. I 
have carefully considered the state of the art in this connection, and 
lam clearly of the opinion that the said “ defendants’ exhibit,” be- 
ing the Burtis & Graff fire-place heater, commonly known as the 
“ Morning Glory,” does contain the inventions of the first and sec- 
ond claims of the Thatcher patent, No. 104,376. T have already ‘in 
previous part of this deposition defined what I understand to be 
the inventions of ‘Thateher, as expressed in the first two claims of 
his patent, and it is unnecessary here to state my understanding of 
his inventions. I will, however, compare the Morning Glory heater, 
“Delendants’ Exhibit Burtis & Graff rire Place Heater,” with the 
Thatcher inventions. The first clement of the first claim is, 
205 as I have stated, a evlinder or body projecting outward from 
a mantel or frame; by this I understand that such a eylinder 
is referred to as will permit the air of the room to circulate in con- 
tact with its exterior surface, while its interior surface directly con- 
fines and Is acted upon by the products of combustion. The “ De- 
fendants’ exhibit Burtis & Graff lire Place Ileater” has the first 
element of the first claim. 

The second element of the first claim is a mantel or frame; by 
this | understand to be meant the front portion of the fire-place or 
the frame which is used to make a tight joint between the heater 
and the marble mantel, and which mantel or frame separates the 
protuberant front portion of the heater or stove part, as | may call 
it, which heats the lower room in which the heater is placed, from 
the back or furnace-like portion of the heater, the office of which 
atter part being to heat the air which is to go to the room or rooms 
above for the purpose ot warming them. “ Defendants’ Exhibit 


I have earefully examined “ Defendants’ Exhibit Burtis & Graff 
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surtis & Graff Fire Place Heater” las when in use a mantel or 
frame, and is only serviceable when used with such part. 

The third clement of the first claim is a fuel magazine or feeder 
within the evlinder; by this [ understand that such a magazine Is 
referred to as will contain when the apparatus is In operation a sup- 
ply of unburntand unignited fuel, which will be fed into the central 
part of the fire-pot as oceasion requires, automatically, thus keeping 
the fire uniform and steady. The “ Defendants’ Exhibit Burtis & 
Graff Fire Place Heater” has this clement of the first claim. 

The fourth clement of the first claim is an opening through 
which the magazine can be fed from above; and by this I under- 
stand that the magazine is to be brought up to the top of the appa- 

ratus, so that the coal can be thrown into it directly from 
204 above through the said opening, and thus pass through the 

magazine on its way to thefire. “Defendants Exhibit Burtis 
& Gralf Fire Place Heater” has this element of the first claim. 

It also has the fifth element of the first claim, viz., the furnace- 
like back portion found in all fire-place heaters. 

from the above I am clearly of the opinion that the “ Defendants’ 
Exhibit Burtis & Graff Fire Place Ileater” does contain the ele- 
ments and the combination of elements referred to in the first claim 
of the Thatcher patent; and I give this as my opinion, having in 
view the state of the art, which, so far as L know it, does not show 
anything which causes me to doubt the correctness of my interpre- 
tation of the Thatcher invention. 

The second claim of the Thatcher patent involves the first, second, 
third, and fifth elements of the first claim. 

The fourth element of the second claim, however, is a magazine 
which is extended to the feed opening of the outer casing whether 
said feed opening is formed in the top of the outer casing orin the 
side or front thereof. Now, taking into consideration the state of the 
artas above considered, | am clearly of the opinion that the “ De- 
fendants’ exhibit Burtis & Graff Fire Place Heater” contains the 
Invention referred to in this claim, the parts being the same parts, 
and the combination being the same combination. 

(). 11. Take into consideration the evidence in the case and con- 
sider the Phatcher patent in the Heht of such evidence showing the 
state of the art, and state whether or not the combinations of the 
first and second claims of patent No. 104,576 involved invention for 
their creation, and give your reasons for any statement you may 
make, 

A. I have taken into consideration the various things sug- 

205 gested in the question, and after careful consideration [have 

come to the conclusion that to create the inventions of the 

first and second claims of the Thatcher patent referred to in the 

question did requirejmvention. My reasons for this opinion Twill 

briefly state. The art before the date of the Thatcher inventions 
was, as T understand it, substantially as follows: 

Outstanding stoves not set into a fire-place and not possessing the 
requisite features of construction for a fire-place heater, but having 
magazines Which were fed from the top directly, were old and well 
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known. Fire-place heaters, adapted for warming the room or rooms 
above the one in which the heater was placed, and also adapted for 
heating the room in which the heater stood, such heaters being pro- 
vided with protuberant fronts, were also old and well known; but 
such fire-place heaters did not possess a magazine or any equivalent 
therefor. Assuming the evidence of certain of the witnesses in this 
case to be true, the old Nott dining-room heater was arranged to 
warm the room above and the room below, and such device was pro- 
vided with a “ chamber of preparation ” within which coal was con- 
tained and heated. and held in readiness to feed the fire, but this 
device of Nott did not have the Thatcher magazine, fire-pot, and hot 
protuberant front, and would not, [ think, simultaneously heat suc- 
cessfully the room in which it was placed and rooms above, as must 
a modern fire-place heater, in which the protuberant front is relied 
upon for heating the lower room alone and the back furnace-like 
portion of the heater is alone relied upon for heating the upper 
room. Eyen if Lam wrong about its success, as just stated, it would 
not operate substantially as does Thatcher's device. 
The problem which Thatcher had before him was to place the 
magazine of his patent within the Bibb & Augee fire-place heater, 
or, rather, his invention may be said to have consisted in the 
206. conception of the idea of taking out the fuel chamber or pot 
of the Bibb & Augee device, and substituting therefor a maga- 
zine of the kind shown in the Thatcher patent, the execution of 
which conception, if successful, had for its object to confer upon the 
fire-place heater the regularity and steadiness of action which alone 
could be secured by the use of a magazine standing ready always to 
automatically feed the fire whenever it may become necessary. Now, 
It was not at all an obvious thing that this large mass of unignited 
coal could be put within the comparatively Hmited compass neces- 
sary for the ordinary fire-place heater in-place of the incandescent 
coal contained in the pot or fuel chamber of the Bibb & Augce 
heater, and still leave a heater which would be successful. Indeed, 
one of the defendants’ witnesses in this case placed a magazine ina 
fire-place heater, tried it, and abandoned it as useless and as a posi- 
tive Injury, rather than, as future experiments have shown, a great 
benetit, to the structure. Another witness seems to have introduced 
a magazine Into one of his fire-place heaters at about the date of 
Thatcher's patent. This witness says that he did not think it was 
Important, but says that had he known anything of its importance 
he would have got a patent for it. These two witnesses clearly show 
that the putting of a magazine into a fire-plaece heater was not 
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obviously a good method of improving the old Bibb & Augee heater, 
and that even after a magazine had been introduced that its utility 
Was not manifest without experiment and careful trial, and this testi- 
mony Is given by men who apparently were thoroughly skilled in 
the art and had had much and long experience in the fire-place 
heater busmess. A consideration of the old Nott structure, if it 
ever existed, as testified to, would have deterred rather than eneour- 

aged any one from introducing such a fuel receptacle as was 
207 there shown Into a fire-place heater which was required to 
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heat rooms above and below simultaneously. For the reasons 
above given I think that it required invention to introduce a maga- 
zine extending to the top or outer casing of the stove into a fire- 
place heater having a protuberant front for heating the room in 
which the heater stood and a furnace-like back for heating the air 
for the rooms above. Most assuredly, the parts referred to in the 
first and second claims of the Thatcher patent coact when in action 
in the production of the result desired. The protuberant body heats 
the lower room. The mantel or frame separates one portion of the 
heater from the other, so that the protuberant body may perform its 
function while the furnace-lhke back may perform its function. The 
fuel magazine holds the fuel in readiness to supply the fire which: 1s 
to heat both back and front alike with steadiness and uniformity, 
the magazine being fed through a hole in the outer casing directly, 
thus obviating the opening of any doors into the combustion cham- 
ber when the fire is to be fed and the consequent cooling off of the 
heater by admitting fresh air into the device above the grate. By 
the bringing together of these parts and their joint action one with 
the other a tire-place heater is formed having advantages over any 
heater that went before, and which form of heater has gone so ex- 
tensively and largely into use that it has practically superseded all 
other forms, as I am informed. 

(). 12. Please compare Exhibit Sexton’s Cross-Section with the 
drawing of Defendants’ Exhibit No. 1, and state the result. 

A. Both are intended to represent the same structure. 


208 New York, January 11, 1SS2—11 o'clock a. m. 
Met pursuant to adjournment. 
Present: B. I’. Lee, Esq., of counsel for complainants, and A. J. 
Todd, Esq., of counsel for defendants. 
Adjourned to Saturday, January 14th, 18$2, at 11 a.m. 


NEW York, January 14, 1S82—11 o'clock a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 
Adjourned to Thursday, January 19th, 1882, at 11 a.m. 
Adjourned to January 24, 1852, at 11 a.m. 

New York, January 24th, 1S82—12 o'clock m. 


Present: Counsel for respective parties. 

Defendants’ counsel objects to the 6th question as immaterial and 
to the 10th question as incompetent, as not being asked in the 
prima facie case. 


209 The cross-examination of Henry L. Brevoort, Esq., by 


A. J. Topp, Esq.: 


XQ. 15. You say in your 11th answer that “oustanding stoves, 
&e., and not possessing the requisite features of construction for a 
fire-place heater, but having magazines which were fed from the top 
directly, were old and well known.” Now, in what sense do you 
understand the state of the art to show magazines in outstanding 
16—150 
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<toves prior to the date of the alleged Thatcher invention. Do you 
nican that the magazine existed in the outstanding stove com- 
ing up through the outer casing so as to be fed from the top of the 
stove substantially as stated in the specification of the Thatcher 
patent and referred to in the Ist claim thereof? 

A. | do not know that such construction ever existed in a stove 
before the date of the Thatcher invention, but such constructions 
are shown in patents earlier in date than the invention of Thatcher. 


X (Lt Tlave vou any reasonable doubt of the prior existence of 


such structures In outstanding stoves ? 

A. T have no belief on the subject whatever. 

X (. 15. In addition to the state of the art to which you have 
been so tar referred in this case, please look at the specifications and 
drawings of the letters patent granted to Van Worner & McGarvey, 
dated May 1, 1866, No. 54447, for a ‘magazine stove;” also letters 
patent to Albert Brown, dated February 12, 1867, No. 61922, for 
niagazine stove; alsothespecification of English letters patent granted 
Robert Russell, A. D. 1857, No. 115, for stoves and fire-places, and 
state whether such element of magazine did not exist in the state of 

the art prior to the invention of Thatcher in all material 
210 respects as set forth in the specification of the Ist claim of the 

Thatcher patent, except that it was applied to an outstanding 
stove Instead of to a fire-place heater. By the state of the art [am 
referring to patents and printed books. 

A. [have looked at the patents referred toin the question. Each 
one of them shows outstanding stoves having magazines coming up 
to the top plate of the stove, and which magazines when they are 
to be supplied with coal are fed from the top direct. 


Defendants’ counsel offers in evidence as part of the state of the 
arta copy of United States letters patent granted to Van Worner 
and McGarvey, dated May 1, 1866, and No. 54447, and which are 
marked Defendants’ Exhibit Van Worner Patent, J. A.S., exam- 
ner, January 24, 1882. | 

Also offers in evidence the U.S. letters patent granted to Albert 
Brown for magazine stove, dated February 12, 1867, No. 61922, and 
the same is marked Defendants’ Exhibit Brown Patent, J. A. S., ex- 
umiuner, January 24, 1S82. | 

Also offers in evidence English letters patent granted to Robert 
Russell in the year 1557, for stoves and fire-places, and which are 
nuimbered 115, and the same is marked Defendants’ Exhibit Rus- 
sell Patent, J. A.S., examiner, January 24, 1882. 


XQ. 16. What do you mean by the expression that these out- 
standing stoves “do not possess the requisite features of construe- 
tion fora fire-place heater ?” 

A. [mean that the outstanding stoves with top-feeding magazines 

which were before the date of Thatcher were not suitable in 
211 shape to be set within a fire-plaee; did not possess a back fur- 

nace-like portion adapted to heat the air for the upper room 
and capable of going within a fire-place, and were thus unsuited to 
fulfill the duties of a fire-place heater. 
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X Q. 17. But fire-place heaters having such back furnace-like por- 
tion adapted to heat the air of the upper room existed in all mate- 
rial respeets, as shown in the Thatcher patent, except that they did 
not contain within the evlinder or body thereof the magazine, as 
shown in the outstanding stoves existing in the state of the art prior 
to the alleged Thatcher invention. Is not this also what you mean 
by your 11th answer ? 

A. Yes; the Bibb & Augee patent and structure is what [ had in 
mind when I gave the testimony which is referred to. 

XQ. 18. Would not the American, McCann, and other like ex- 
hibits in this case be within the meaning of the language contained 
in vour 11th answer when you are referring to fire-place heaters 
without a magazine ? 

A. Yes. 

XQ. 19. Will vou testify that in fire-place heaters without the 
magazine, which you say in answer to Q.11 were “ adapted for warm. 
ing the room or rooms above the one in which the heater was placed, 
and also adapted for heating the room in which the heater stood, 
such heaters being provided with protuberant fronts,” did not suc- 
cessfully perform the duty of simultaneously heating both the room 
In which it was placed and the rooms above ? : 

A. I suppose they would perform the work required of them, but 
[ do not think that they would be as efficient as a heater provided 
with a magazine. 

XQ. 20. What is the object of a magazine in an outstanding 

stove—for instance, such a magazine as is shown in stoves [in| 
212) Defendants’ Exhibits Brown’s Patent and Warner & McGar- 
vey Patent and Russell Patent ? 

A. The object is to enable a supply of unignited coal to be held 
In readiness to automatically feed the fire when necessary, thus dis- 
pensing with the frequent services of an attendant, while the fire,in 
the absence of the attendant, is fed with perfect regularity and only 
at the proper interval, the attention of the attendant only being 
necessary at widely separated intervals when the magazine requires 
to be charged. 

X Q. 21. Does the magazine enable the stove to give out any more 
heat than if the stove did not contain any magazine ? 

A. I do not think that it enables the coal to give out. any more 
heat than would be given out by the same amount of burning fuel 
utilized in an apparatus having the same radiating capacity exactly, 
but the heat is more uniform, and the magazine usually being placed 
within a cylinder forces the products of combustion as they rise 
around the magazine into contact with the outer wall or body of 
the device, and this probably tends to increase the amount of heat 
radiated. Whether or not the heating of the coal in the magazine 
is of anv material advantage | am unprepared to state, but 1t is my 
belief that such heating of the coal would be beneficial rather than 
hurtful. 

X Q. 22. Now, is not the fact that just these effects are produced 
When a magazine is employed in the fire-place stove or heater in- 
stead of in the outstanding stove? 
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A. Yes. 


X Q. 25. Have you pe rsonal kn owledge of the practical opera- 
tion of protuberant fire-place heaters without any magazine In them, 
and also of outstanding stoves containing magazines extending up 

to and fed in from the top piate of the stove? 


213 A. T have never operated a fire-place heater of the kind 
referred to. I have operated, however, stoves outstanding 


a 


Ing i h | magaz! he fed from the top direct. 


hav O 
X Q. Then, in vour opinion, Mr. Thatcher's alleged invention 
consist ii in putting into the fire-place heater, as the fire-place heater 
existed with a protuberant front, and without any magazine or 
fany kind to it, a magazine constructed, arranged, and fed 
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room In) which 1 1s located and f i 

in Which it is placed, when such fire-place heater ‘did contain a 
MAGAZINE within its walls fed through the top pt late thereof, and 
when it did not contain such a magazine ? 

A. [ have not made any experiment of the nature suggested in 
the question, principally because an experiment of such a nature 
would be snehannire 4 expensive, and to be at all valuable would 
have to cover a ie eriod of at least one winter, or possibly two winters. 

xX (J. 2b. Wa your — at all called, at the time of the al- 
leged making of the Thatcher invention in controversy, to the 

various kinds of fir e-place heaters which were In use, or did 
214 vou at that time particularly pav attention to their efficiency 

and general operation? Tf so, will you give the particular 
make of heater to which vour attention was then directed ? 

A. IT made no examination In about IS67, or thereabouts, of fire- 
place heaters, although [ lad seen them in use, but do not now re- 
member whose make they were, not being especially interested in 
the subject so many vears ago. | 

X @. 27. When did vou first see the alleged infringing stove or 
heater marked Defendants’ Exhibit purtis & Crratl Fire Place 
[leater ? 

A. IT do not remember; some time within the last two years. I 
have, however, seen heaters like it in substance, however, before. 

XQ. 2S. Does not said alleged Infringing fire-place heater econ- 
tain a magazine within its evlinder, and fed from the top casing 
thereof, having longitudinal slots throughout its body substantially 
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like the magazine contained in the evlinder of the outstanding stove 
shown In Defendants’ Exhibit Brown Patent? 

A. The Brown patent contains an open-work magazine substan- 
tially the same in construction as the magazine of the defendants’ 
heater in this case. 

XQ. 29. Does not the magazine of the alleged infringing ftire- 
place heater, Defendants’ Exhibit Burtis & Grath Fire Place Heater, 
contain on its magazine the date of the said Albert Brown patent ? 

A. Iwill examine the exhibit referred to, and will then answer 
the question. [have now made the examination, and | find that 
the magazine is marked as indicated in the question. 

XQ. 50. What do vou understand by the language of the 

Thatcher specification where lhe savs in the preamble: The 
215 Invention, sccondly, ce, “so that there may be no Oper space 

across which to project the fuel in feeding the magazine.” 
What “open space” is there referred to? 

A. T understand that portion of the specification refers to the dis- 
tinction which exists between Thatcher's invention and structures 
in Which the fuel has to be passed from the room into and across 
the combustion chamber, and thence into the magazine, a portion of 
the combustion chamber being, as I understand it, the open space 
referred to. 

Adjourned to Friday, January 27th, 1SS2, at 11 o clock a.m. 

Adjourned to January 50th, 1SS2, at 11 o'clock a.m. 


New York, January 30th, 1S82—11 oclock a.m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


The cross-examination of Tlexnry LL. Brevoonrr, Esq., con- 
tinued by A. J. Topp, Esq.: 


XN Q.51. Why do vou state In answer to Q. 9 that Defendants’ 
Exhibit Lester No. 1 does not have any particular bearing on this 
case? [Tas it not a fire-place heater containing a protuberant front, 
a furnace-like back, and all the other elements which vou consider 

essential in the Thatcher fire-place heater, except a magazine 
216 in the combustion chamber which is ted through the top 
plate of the heater and in front of the mantel ? 

A. IT think that the exhibit referred to in the question and which 
is now lost, as | am informed, did contain the features of construc- 
tion which are stated in the question. My reason for saying that it 
did not have any particular bearing on this case was because the 
sald exhibit Lester No. 1 did not have the magazine of the Thatcher 
patent, and which magazine ts by the terms of the Thatcher patent 
made an essential clement of the invention of each of the claims 
sald to be infringed in this case. 

XQ. 32. Was not the Defendants’ Exhibit Mott No.2, referred to 
in the question, an outstanding Morning Glory stove having a 
magazine within the combustion chamber with its lower end of 
smaller area than the area of the fire-pot, with such magazine 
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placed within the cylinder of the stove so that the products of com- 
bustion could pass around it and between it and the evlinder of the 
stove, and such magazine be fed through the top plate of the stove, 
as seen in Defendants’ Exhibit Brown Patent and Defendants’ Ex- 
hibit Worner and MeGarvey Patent ? 

A. As | remember the steve, Defendants Exhibit Mott No. 2, it 
was an ordinary outstanding stove having a magazine arranged as 
stated in the question and fed from the top as are the magazines of 
the stoves shown in the two patents mentioned in the question, 
My Inemory is not very distinet about the matter, however, but I 
have given my best recollection of the structure. 

HENRY LL. BREVOORT. 
217 Counsel for complainant offers in evidence a certified copy 
of specification and drawing in the matter of the letters 
patent granted S. B. Sexton April 19, 1859, No. 25716, and = the 
same is marked Complainant's Exhibit Sexton Fire Place Fleater 
Patent, J. A.S., ex’r, January 30, 1882. 

Also a certified copy of the specification and drawing in the mat- 
ter of the letters patent eranted B.C. Bibb and FI. Augee April 3), 
S61, No. s2176,and the same is marked Complainant’s Exhibit 
Dibo & Augee Fire Place Heater Patent, J. A.S., Ex’r, January 30, 
ISSz. 

Said two exhibits are the papers referred to by the witnesses 
Klotz, Pfatchinson and Richards —, taken in Baltimore. 

Complainants counsel seasonably objected to the introduction of 
the patents introduced by defendants as part of complainant’s evi- 
dence in the cross-examination of Mr. Brevoort. 


Testimony closed. 


21S) ComMPpnhaAINANts’ Expiprr Breen & Avueere Fire Peace PIEATeR. 
J-ALS., Ex’r. Jan’y 30, 1882. 


(H.) 
(Vienette.) 


DEPARTMENT OF THE INTERIOR, 
UNrrep STavres PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is atrue copy from the records 
of this office of the specification and drawing in the matter of the 
letters patent granted B.C. Bibb and TE. Augee April 80, 1861, No. 
S2176, for improvement in fire-place stoves. 

[In testimony whereof 1, W. TE Doolittle, Aeting Commissioner 
of Patents, have caused the seal of the Patent Oflice to be hereunto 
affixed this twenty-first day of February, in the year of our Lord 
one thousand eight hundred and seventy-nine, and of the Independ- 
ence of the United States the one hundred and. third. 

[ SEAL. | W. TE. DOOLITTPLE, 


Acting (Comiessioner. 


No. 32.176. 


Pe 


BIBB & ANGEE. 


Fireplace Stove. 
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B.C. Binn & H. Avcer, of Baltimore, Md. 


bo 
— 
es) 


Imp’t in Fire Place Stoves. 
Letters Patent No. 1172. Whole No. 52176. Dated Ap'l 30, 1561. 


To all whom it may concern : 

Be it known that we, B.C. Bibb and H. Augee, of the city and 
county of Baltimore and State of Maryland, have invented a new 
and useful Improvement in fire-place stoves, and we do hereby de- 
clare that the following is a full, clear, and exact description of the 
same, reference being had to the accompanying drawings, forming a 
part of this specification, in which— 


(Here follows diagram marked p. 220.) 


lig. 1 representsa front view; Fig. 2,a vertical central section, and 
Fig. 5, a perspective view of a detached portion of a stove. 

Similar letters of reference in each of the several lies. indicate 
corresponding parts. 

The nature of our invention consists, Ist, in the relative arrange- 
ment of a pedestal stove, its front halt projecting beyond the man- 
tel front into the room, air-heating space, hot air columns, and coni- 
cal pipe, in combination with a deflector and urn supporter extend- 
ing from the mantel front. 

It consists, 2d, in a pedestal stove, as hereinafter to be described, a 
suspended pot combined with a peripheric hollow space, perfora- 

tions, and cold-air pipe, all the parts constructed and ar- 
221 = ranged in relation to each other substantially as hereinafter 
set forth. | 

‘To enable others skilled in the art to make and use our iInven- 
tion, we will proceed to describe its construction and operation. 

The stove consists of a conical pedestal extended towards the top, 
as seen at B, and a eylindrie top, A. Dis the grate at the bottom 
of the pedestal and © the ash-box below it. 

The rear half of the stove is set in the fire-place casing M, and 
the front half of the stove projects beyond the mantel front, as seen 
in Fig. 2.) This arrangement of the stove causes it to be much more 
effective towards heating the reom than if the whole stove or the 
greater part of it were set back in the fire-place casing. A horizon- 
tal plate, Kk. projects from the mantel front, as seen in Trig. 2, above 
the top of the projecting part of the stove. This projecting plate k 
serves the double purpose of supporting the urn L and of deflee ‘ting 
the heat so as to protect the shelf of the mantel-piece from being 
Injured by it. 

A plate, Z, arranged on top of the rear half of the stove, serves as 
additional heating surf: ice, and prevents the heat of the top part of 
the stove from immediate contact with the top of the fire-place cas- 
ing. Without this plate Z the top of the fire-place casing would be 
heated to a considerable degree, and much of the heat would thus 
escape Into the chimney. 
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Two short pipes, EF G, connect the evlindric part A of the stove 
with two vertical columns, F II, arranged in the casing M. The 
top of one of these, I*, is closed, its lower end communicating with 
the space XN behind the ash-box. The lower end of the other col- 
umn If communicates also with the space X, and its upper end 
extends through the top of the casing M into the chimney, 

922 and terminates in a conical pipe, G', narrow at the top. The 
short pipe G is provided with a damper, I, and the bottom 

end of column Ff with a slide-valve, J. When the damper I 1s 
closed and valve J open the heat, smoke, &c., from the interior of 
the stove will pass through pipe Ff and column IF into space X, and 

thence through column HH and conical pipe G! into the chimney, 

but when the damper I is open and valve J closed the draught will 

pass from the interior of the stove immediately through pipe G, 

column [1, and pipe G' into the chimney. Thus the circulation of 

the heat ean be regulated, 

he pot, Q, is suspended bv means of flanges W in the upper part 

the pedest tal B, leaving a circular open space between its outer 
hr and the inner surface of the stove, through which space 
the gases and products of combustion can find their way from the 
pedestal Into the eylindric top part of the stove, as indicated by 
arrows UU. 

The top of the pot is closed by a plate provided with a hole and 
cover, It, in the center, and is surrounded by a peripheric hollow 
space, P, perforated, as seen in Fig. 5, at V. A pipe, N, leads from 
this peripheric hollow space through the channel O out into the 
open air. The channel O serves to admit fresh air from the outside 
Into the fire-place casing, where it comes in contact with the stove, 
and is heated before entering the room. 

When the fire is to be started the pot cover Rv is removed, so as 
to cause the draught to be direct. When the fire is fairly burning 
the cover Rois replaced. The flames will be deflected by the closed 
top of the pot, and thus be caused to pass down the inside and up 
the outside of the pot and up around the peripheric hollow space 

Pas indicated by arrows U U, and the fresh air issuing from 
the perforations V will mingle with the flames, and thus be 
very effective towards increasing the combustion of the par- 
tially l@nited gases, 

The old method of introducing air from the outside of the stove 
through perforations made in the periphery of the stove instead of 
through the space P and pipe N, as above described, presents the 
disadvantage that by the strong draught going on through said per- 
forations thre part of the stove -_ these perforations Is kept com- 
paratively cool, T pisdiffic ‘ulty is obviated by arranging the space P 
around the pot, and introducing the fresh air through pipe N, as set 
forth. 

What we claim as our invention, and desire to secure by letters 
patent, Is— 

The relative arrangement of a pedestal stove, A 3B, its front 
half projecting beyond the mantel front into the room, air heating 
space Z, hot-air columns I Tf, and conical pipe G', in combination 
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with a deflector and urn supporter, Kk, extending from the mantel 
front, substantially as and for the purposes set forth. 


. 2d. The arrangement of the cold-air pipe N, so that it receives its 


supply from the outside of the building inthe manner herein shown 
and described, in combination with a peripheric hollow chamber, P, 
having perforations V and the suspended pot Q; all the parts con- 
structed and arranged in the relation to the combustion chamber 
and to the hot-air chamber of a fire-place or pedestal stove, as de- 
scribed and represented for the purpose set forth. 
BENTLY C. BIBB. 
HENRY AUGEE. 
Witnesses : 
JNO. IL. WOODWARD. 
WM. H. BAYZAND. 


ex. J. A. W., M. Meck. 


924 CompbLaINANts’ Exu. Sexron Frre Prace Heatrer. J. A.S.,, 
Iex’r, January 50, 1882. 


(6o.) 
(Vigenette.) 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed Is a true copy from the records 
of this office of the specification and drawing in the matter of the 
letters patent granted S. B. Sexton April 19th, 1859, No. 25716, tor 
improvement in stoves. 

In testimony whereof I, W. Uf. Doolittle, Acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
aflixed this twenty-first day of February, in the year of our Lord 
one thousand eight hundred and seventy-nine, and of the Inde- 
pendence of the United States the one hundred and third. 

[SEAL. | W. TH. DOOLITTLE, 


Acting Commissioner. 
(Here foliows diagram marked p. 220.) 
226 S. B. Sexton, of Baltimore, Maryland. 
Improvement in Stoves. 
Letters Patent No. 23716. Dated April 19, 1859. 


To all whom it may concern: 


Beit known that I, 5. B. Sexton, of Baltimore, in the county of 
Baltimore and State of Maryland, have invented a new and. useful 
improvement in stoves, and I do hereby declare that the following 
isa full, clear, and exact description of the same, reference being 

1;—1o0 
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had to the annexed drawing forming part of this specification, in the 
several figures of which similar characters of reference denote the 
sume part: 

Figure 1 is a froit elevation of stove. Figure 2 is a vertical lon- 
eitudinal section of same. Figure 3 is a perspective view, showing 
cold-air chamber. 

My invention consists in a certain combination of parts lerein- 
after to be set forth constituting an improvement in cylinder stoves 
constructed with a eovered fuel chamber reaching nearly to the grate, 
so as to furnish a continued supply of fuel to support combustion 
in the fire chamber below and exterior to the said fuel eylinder, the 

object of this improvement being to combine with this con- 
Y27 — struction inereased radiating surface and facilities for warm- 

ing apartments above the location of the stove, while all the 
advantages of the peculiar construction as applied toa single eylin- 
der are retained, the entire combination being ornamental and well 
adapted for the purposes above stated. 

ln the drawing A is the central apartment of the stove containing 
the fire chamber IF and the covered fuel chamber H. On each side 
of this chamber F is a chamber, B B!, connected with the cylinder 
of the central chamber by pipes C and D, and in communication 
with each other by lower flue EK. In the right-hand chamber 1s a 
damper, a, and in pipe Dadamper,’. The exit flue fis over cham- 
ber B!. 

Around the back portion of the aforesaid chambers is a casing, It, 
forming an airchamber, in which the heat of the three chambers 
A DB bt has the effect of warming air, which is conveyed into an 
upper apartment by a flue leading from the top of the chamber. 

The closing of damper a and opening of damper 6 permits the 
immediate exit of the products of combustion, and the closing of 
damper 6 and opening of @ causes the draft to pass downward 
through chamber B and upward throngh the chamber B!. 

Cold air passes into chamber R from the rear, and also from the 
front between the chambers A and B B!. | 

Between the chambers are the water pans p for the evaporation 
of water to furnish moisture to the air. 

| do not claim any of the parts of this stove separately considered ; 
but [claim the covered fuel cylinder H, in combination with the 

chambers A B B!, flues C and D, and dampers a and J, to- 
228 gether with the rear casing R, constituting a cold-air cham- 
ber, the arrangement being as set forth. 

In testimony whereof [ have hereunto set my hand _ before two 
Withesses. | 

S. B. SEXTON. 

SAM L McCOY. 

JNO. A. PIFEFER., 


Ex’d: FL. La. M. 
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229 CoMPLAINANTS’ Exurpir Burrows’ APPLICATION, 
(6d.) 
(Vienette.) 
DEPARTMENT OF THE INTERIOR, 
UNITED States PATENT OFFICE. 
To all persons to whom these presents.shall come, Greeting: 

This is to certifv that the annexed is a true copy from the files of 
this office of the file-wrapper and contents in the matter of the ap- 
plication of Wilham Burrows, filed December +, 1869, for “ base- 
burning stove.” 

In testimony whereof I, W. LH. Doolittle, Acting Commissioner of 
Patents, have caused the seal of the Patent Oftice to be hereunto 
aflixed this sixth day of February, in the vear of our Lord one thou- 

sand eight hundred and seventy- eight, and of the Independence of 
the United States the one hundred and second. 


[u. s.] W. H. DOOLITTLE, 
Acting Commissioner. 
230 To the Commissioner of Patents: 

The petition of William Burrows, of Brooklyn, in the county of 
Kings and State of New York, respectfully represents— 

That your petitioner has invented certain new and useful im- 
provements in base-burning, top-feed tire-place stoves, which he 
verily believes has not been known or used prior to the invention 
thereof by your petitioner. He therefore prays that letters patent 
may be granted to him therefor according to the terms and condi- 
tions of the statute. 

And I, having assigned said invention to b.C. Bibb, of Baltimore, 
Marvland, do hereby authorize and request the Commissioner of 
Patents to issue the said patent to him as the legal owner thereof. 

WILLIAM BURROWS. 
To all whom it may concern: 

Be it known that I, Wilham burrows, of Brooklyn, in the county 
of Kings and State of New York, have invented certain new and 
useful improvements in top-feed, fire-place, base-burning, or fuel- 
supply magazine stoves, and [ do hereby declare that the following 
isa full, clear, and exact description of the same, reference being 
had to the accompanying drawings forming a part of this specifica- 
tion, in which figure lis a front view of my improved fire-place 
stove, showing the top feed hole covered by my divided pivoted 
hinged covers or screens. Figure 2 1s a top view of the same, the 
screens or cover sections being shown open or swung apart on their 
pivots. Figure 3 is a vertical cross-section of the above in the line 
vv of figure 2, showing the magazine, cover, gas escape, and direct 
draft Hue ; also one of the pivoted screens or covers over the door or 

lid which closes the feed hole. Figure 4 is a rear view of the 
231 stove. Figure 5 1s a cross-section in the line y y of figure 2. 
igure 6 is a detail of the stove. 

Similar letters of reference in the several figures indicate corre- 
sponding parts. 


132 THE THATCHER HEATING CO. ET AL. VS. 


(Insert A, March 1, 1870.) 


The nature of my invention consists in a fire-place, fuel-supply 
magazine stove with top feed hole (and with or without gas escape 
leading from the magazine), furnished with divided, hinged, or 
pivoted sections of a screen in such a manner that these screens close 
over and hide from view the lid or door which close the teed passage 
to the magazine; such sereens giving also an ornamental finish to 
the front top part of the steve by hiding the same from view and 
presenting to the eye a form similar to the section of an arch or 
sphere, the surface of which arch or sphere is ornamented in finish. 

My invention also consists in a hinged or pivoted sereen made in 
two parts and furnished with independent pivots, such screen being 
adapted for useon the front portion top of fire-place stoves. 

My invention also consists in a screen which is pivoted and ap- 
plied over the front projecting top part of a fire-place stove. 

My invention also consists In a magazine which extends up to 
the top of the outer casing of the stove, and has a feed hole in its 
top in combination with fire-place stoves, substantially as herei- 
after deseribed. 

To enable others skilled in the art to make and use my invention 
[ will proceed to describe the same with reference to the drawings: 

A is the base of the fire-place stove. BB are the dividing flues ; 
C C!, the draft flues, and C? C?, return flues; D, the outer casing of 
the stove; I, its grate; I*,the magazine; G, the hole in top of stove 
near front portion leading into the magazine; IL is the gas-escape 

passage from top of magazine to the main draft flue. This 
232 escape Is open when the feed cover I is removed, so that the 

eas shall not puff out into the room while supplying coal or 
on suddenly opening the feed hole to introduce coal. 

The feed-hole cover I and also the top of the stove are obscured by 
means of screens or ornamental covers, J J, which give a handsome 
finish. I have shown two sections of a hinged sereen, each section 
having its own pivot, @ a,and may have its own knob or projection, 
6, by which it may be swung around from over the feed-hole cover 
for access thereto when desired, as illustrated in figure 2. Thesereen 
sections are, in profile, a segment of an arch or sphere, and between 
them and the top of the stove a hot-air chamber is formed, and as it 
is common to use perforations in screens for tops of stoves these 
screens of mine, of course, may be perforated if deemed desirable. 

What I claim as my invention and desire to secure by letters pat- 

ent 1is— 
insert By June 1, Phe pivoted or hinged divided sections for sereen- 
tt, Summeteriel See Gee tap feed-hole cover of a base-burning or fuel- 
be perforated or not. SUPply magazine stove which is applied within a fire- 


Sot BB. June 23 1868. 


<& Imet, isis, Place, all substantially as and for the purpose set 
S.€1B.,J.M.Thateher. forth. 
iets Sanders July 2nd. A pivoted or hinged sereen applied to the 
s.&B,June tise. top of a fire-place stove (insert A, Dee. 17, 1869), 
substantially as and for the purpose deseribed. 
dd. ‘Phe top-feed magazine applied to a fire-place stove, substan- 
tially as herein described. , 


= 
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4th. A divided screen which is’ pivoted and applhed on the front 


projecting top part of a fire-place stove, substantially as deseribed. 


(Insert C, Mar. 1, 1870.) 
WILLIAM BURROWS. 


Witnesses : 

WM. 8S. BARKER. 

R. W. FENWICK. 
Endorsed: 38 Wm. Burrows. See amendment. Id Dee. 17, 
1869. (Patent Office, Dec. 4, 1569.) 
235 Oath. 
STATE OF NEW YORK, - 

County of New Yorh, - 

I, William Burrows, do solemnly declare and depose that I verily 
believe that Iam the original and first inventor of the i improvements 
in base-burning, top-feed fire-place stoves claimed by me in the speci- 
fication hereto annexed; that I do not know or believe that the said 
invention was ever known or used before it was invented by me, 
and that Iam a citizen of the United States. 


WILLIAM BURROWS 


Subseribed and sworn to before me this 17th day of November, 


1860. 
[L. s.] WILLIAM BARKER, 
Notary Public, N. Y. Co. 


To the hon. Commissioner of Patenis. 

Sir: In the matter of Wilham Burrows’ application for a patent 
on top-feed fire-place stove assigned to me [ hereby amend the 5d 
claim as follows: 


After the word “stove ” in said claim insert as follows: 


[Said stove being constructed with or with- 

A, Dee. 17, 1869. out the gas escape, and the upper portion of 

Erase. B, Mar.1,1870. its wall forming the top to the magazine and 

also surrounding the inner vertical portion 

934 of the same so as to form a circulation chamber around it; 
said stove also having diving flues. |* 


Respectfully submitted, 
B. ©. BIBB, Assignee of Wim. Burrows, 


By MASON, FENWICK & LAMW RENCE. 


December 14, 1860. 


Endorsed: Patent Office, Dec. 14, 1860. 


* Words and sentences enclosed in brackets erased in original. 
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Amend. 2d. By cancelling the amendment made to the 
$d claim on or about the 14th December, 1869. 
C. Amend. 3d. By inserting the following additional claims: 
Sth. The top-feed magazines with a guiding 
shute applied to a fire-place stove which has diving 
flues forms the top to the magazine and surrounds the — a. Rk. sanders. 
vertical portion of the same so as to form a circula- 
tion chamber around it, substantially as described. 
6th. The magazine, fire-place, top-feeding, base- 
burning stove having a= flame-circulation space — s. B. sexton, Dee. 
around its magazine and a gas-escape passage above "i. Miabhin 
the top edge of the magazine or between the top of 
the stove and the upper end of said magazine, sub- | al! base burners 
stantially as described. reservoirs for con- 
7th. In combination with a top-feeding, base-bura- eA yee ses. 
ing, fire-place stove which has a magazine I claim — ['s; Ans. 17, Iss. 
the movable screen arranged to hide from view the | 5. 8.s.,sepr.zs,1svs. 
cover of the top feed hole and the front top part of 4.4. Meyers, 6 
the stove, and is permanently attached to the stove yy enue 
but incapable of being moved aside from over the Vee Ky" 2 & 
feed-hole cover, substantially as and forthe purpose of s. « on now in 
set forth. a aii, 
Respectfully submitted, 
MASON, FENWICK & LAWRENCE, 
Attys for B.C. Bibb, Assignee. 
March 1, 1870. 
207 Endorsed: $6 Wm. Burrows’ 2d amendment. | Filed 
March 1, 1870. Amendment in Win. Burrows’ application 
for a patent on a fire-place heater. (Patent Office, Mar. 11, 1570.) 


No. 1. U.S. Parent Orvice, 
WasHIncton, D. C., March 4, 1870. 


William Burrows, care Mason, Fenwick & Lawrence, Washing- 

ton, D.C: 

Please find below a communication from the examiner concern- 
Ing vour application for a patent for a base-burning fire-place heater, 
filed Dee. 4, 1869. 

Very respectfully, ; 
( ‘ommissioner. 


EXAMINER'S Roow No. 100. 


Apparently a change in the phraseology of the paragraph ending 
Sth line from bottom of page 5 of specification is required: also in 
second paragraph on page 5. 

The Ist claim for a screen divided into sections and pivoted or 

hinged to the top of a base-burning fire-place 

Irror—cited from stove is found in the patent to D. Stuart & L. 
recollection only. Bridge, June 1,1869. (See also Bibb & Nlotz 

case B, passed for issue Jan. 21, 15870.) The 
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JOUN HW. BURTIS ET AT. ay 
said Burrows’ application and all of the cases referred to by you in 
said letter as anticipating the invention claimed by said Burrows. 
Very respectfully, 
MASON, FENWICK & LAWRENCE, 
Attys for B. C. Bibb, Assignee of W. Burrows. 
Mar. 10, 1870. 


P.S—We did not find screens in Bibb & Klotz model, passed for 
issue January 21st, 1870, “case B,” but the drawing and_ specifica- 
tion may show such. We merely mention the fact so that 1f a mis- 
take has been made it may be corrected now. 


Very respectfully, M., bk. & LL. 
240 Endorsed: 3° Wm. Burrows, att’vys to office. Tiled 


Mar. 10, 1870. Wm Burrows’ base-burning stove. Request 
for declaration of interference. (Patent Office, March 10, 1870.) 


No. 1. U.S. Parent OFFricer, 
Wasninaton, D. C., March 4, 1870. 
William Burrows, care Mason, Fenwick & Lawrence, Washington, 

D. C. 

Please find below a communieation from the examiner concern- 
ing vour application for a patent for a base-burning fire-place 
heater, filed Dee. 4, 1869. 

Very respectfully, 3 
Cosmrimissioner. 


EXAMINER'S Room No. 100. 


The applicant is informed in reply to attorney's letter of 10th 
inst. that his inference that ease B of Bibb & Klotz does not show 
the divided screens is correct. It will not, therefore, be included 
in the proposed interference on that point: nor will any interfer- 
ence be declared on that claim until the result of the interference 
between Bibb & Klotz, ease A (Gin which attorneys in this applica- 

tion are the attorneys), and Stuart & Peterson for the same 
241 = feature shall be made known. The successtul party in that 
interference will then be placed in interference with this ap- 
plicant and any other applicant or patentees showing the same 
feature. 
L. DEANE, Eevamniner. 


Endorsed: °°. Official. March 11, 1870. 
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(Interference cases.) 


DEPARTMENT OF THE INTERIOR, 
UL S. Parent OFFice, 
Wasminatron, D. C., March 29, 1870. 
Sin: Please find below a communication coneerning your appli- 
cation fora patent for a fire-place heater, filed Dec. +4. 1869. 
Very respectfully, | 


b] 
(‘ommissioner. 


Win. Burrows, care Mason, Fenwick & Lawrence, Washington, 
D.C. 
IeXAMINER’S Room No. 100. 


In the matter of the alleged invention above referred to, notice Is 
hereby given to the parties hereinafter named that their claims are 
adjudged to interfere with each other, and that a hearing will be 
granted them on the 2d Tuesday of August, 1870, and that the tes- 
timony of the respective parties must be closed previous to the days 

hereinafter specially designated, it being understood that 
242s the party first making application will be deemed the first 
inventor, in the absence of proof to the contrary. 

Rebutting testimony, but no other, may be taken after the clos- 
ing of the testimony-in-chief, but the same must be closed previous 
to the 1st Tuesday of August, 1870. 

All testimony must be taken, &e., in accordance with the printed 
rules herewith transmitted. 

David Stuart & Richard Peterson, assignees of D. Stuart & L. 
Bridge, of Philadelphia, Pa.; Howson & Son, Washington, D. C., 
their attorneys. Application filed Mareh 14, 1865; patented June 
25, S65; reissued August 17,1869. Their stove has the top-feed 
Which is shown in the stoves of all the parties to this interference : 
also the magazine having a circulation space around it and a gas- 
escape passage above it, as claimed in the 6th claim of Burrows and 
shown in the stoves of Sexton, Martino, Bibb, Bibb & Klotz, and 
Philip Wlotz. Their testimony will close on the 4th Tuesday of 
July, 1S70. 

Jno. M. Thatcher, of Bergen, Hudson Co., New Jersey: F.C. 
Treadwell, Jr., 555 Broadway, New York, his attorney. First ap- 
plication filed March 24, 1868; 2d application filed Nov. 16, 1868: 
patented Dee. 22, 1868; 3d application filed Mareh 27, 1869; pat- 
ented June 15, 1869. His Ist claim is for the top feed which is 
shown in the stoves of all the parties to this interference. His testi- 
mony will close on the 3d Tuesday of July, 1870. 

Abraham Ik. Sanders, of Brooklyn, New York; Lemuel W. Ser- 
rell, New York, his attorney. Application filed April 16,1868 ; pat- 
ented July 14, 1865. [lis stove has the top feed which is shown in 
the stoves of all the parties to this interference. It las also the 
inagazine with a circulation space around it,and with the top of the 
magazine forming a part of the top of the stove, as claimed in the 
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Sth claim of Burrows and shown in the stoves of Bibb, Nos. 94520 
and 94700, and Martino. THis testimony will close on the 2d Tues- 
day of July, 1870. 
245 David Stuart and Lewis Bridge, of Philadelphia, Penn. ; 
Howson & Son, Washington, D. C., their attorneys. Appl 
cation filed eb. 24, 1869 ; patented June 1, 1869. Their stove has 
the top feed which is shown in the stoves of all the parties to this 
interference. ‘Their testimony will close on the Ist Tuesday of July, 
1870. 

Bentley C. Bibb, of Baltimore, Md.; Mason, Ienwick and Law- 
rence, - ishington, D. C., his attorneys. (His patents, Nos. 9025 
92781, WD20, 94700, 99026, and 97956). First application, Bibb & 
KX lotz, filed Mar. 22, 1869; patented Ifeb. 8, 1870; 2d, B. ©. Bibb, 
filed June 19, 1869; patented July 20, 1869: ‘3d, P. Klotz, filed July 
30, 1569 ; patented August 31, 1869; 4th, B.C. Bibb, filed Aug. 16, 
1869; patented September 14. 1869; 5th, B.C. Bibb. filed Oct. 25, 
1869; patented Noy. 23, 1860; 6th, Jao. J. Myers, filed Nov. 15, 
1869; patented Dee. 14, 1869. His stoves all have the top-feed, and 
those in his patents, Nos. 94320 and 94700, show the circulation space 
around the magazine, the top of which forms a portion of the top of 
the stove, as shown in the stoves of Sanders, Martino, & Burrows, 
and claimed in the 5th claim of Burrows’ application. Some of his 
stoves show also the magazine having a circulation space around it 
and a gas-escape passage > above it, as shown in the stoves of Stuart 
& 2 eterson, Sexton, Klotz, Bibb & Klotz, Martino, and Burrows, and 
claimed in the 6th claim of Burrows. [lis testimony will close on 
the 4th Tuesday of June, 1880. 

Samuel B. Sexton, of Baltimore, Md.; Knight Brothers, Washing- 
ton, D. C., his attorneys. First application filed May 25, 1869: pat- 
ented Sept. 28, 1869, No. 95274; 2d application filed Nov. 25, 1560 ; 
patented Dee. 14, 1869, No. 97970. His stoves show the top feed, 
und also the mag: azine having a circulation space around it and 
gas-escape above it, as shown in the stoves of Bibb, Bibb & Klotz, 

Philip Klotz, Martino, Stuart & Peterson, and Burrows, and 
244 claimed in the 6th claim of Burrows. His testimony will 
close on the third Tuesday of June, 1870. 

B.C. Bibb and P. Klotz, of Baltimore, Md.; Mason, Fenwick 
Lawrence, Washington, D.C., theirattorneys. Application filed Oct. 
26, 1869 ; patented Nov. 93, 1869, No. 97029. Their stove has the 
top feed, ‘and also the magazine, having a circulation space around 
it and a gas-escape passage above it, as shown in the stoves of Bibb, 
Klotz, Sexton, Martino, Stuart & Peterson, and Burrows and claimed 
in the 6th claim of Burrows. Their testimony will close on the 2d 
‘Tuesday of June, 1870. 

Philip Klotz, of Baltimore, Md.; Mason, Fenwick & Lawrence, 
Washington, D.C. his attorneys. Application filed Oct. 26, 1860; 
patented. Mew, 23, 1869, No. 97094. His stove has the top feed and 
the magazine, having a circulation space around it and a gas-escape 
passage : abov e it, as shown in stoves of Bibb, Bibb & Klotz, Sexton, 
Mi artino, Stuart & Peterson, and Burrows and claimed in the 6th 
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claim of Burrows. His testimony will close on the Ist Tuesday of 

June, 1870. 

W illiam Burrows, of Brooklyn, New York; Mason, Fenwick & 
Lawrence, Washington, D. C., his attorneys. Application filed Dee. 
4, 1569. Ilis 3d claim is for the top feed in a fire-place fuel-maga- 
zine stove, and this is shown in the stoves of all the parties to this 
interference. His 5th claim covers what is showin in the stoves of 
Jno. Martino, patent No. 100,559, B. C. Bibb, No. 9£700, and 94520, 
and A. K. Sanders. His 6th claim embraces-what is shown in the 
stoves of Stuart & Peterson, Sexton, Martino, Bibb, Bibb & Klotz, 
and Klotz. ‘This interference is declared at the request of this appli- 
cant, but his Ist, 2d, 4th, and 7th claims for the screen over the top 
feed are not now placed .1n interference, because two parties who 

claim that feature are already in interference. On the decision 

245 of that interference all the parties to this interference whose 

devices have the screen will be placed in interference with 
the successful party. This applicant’s testimony will close on the 

oth Tuesday of May, 1870. 

Jno. Martino, of Philadelphia, Penna. His Ist applheation filed 
Jan. 4, 1870; patented May 8, 1870. Mason, Fenwick and Law- 
rence, Washington, D.C., his attorneys. 2d application filed Feb. 5, 
1870. Howson & Son, Washington, D. C., his attorneys. Both his 
stoves show the top feed, and one of them has the parts shown in 
stoves of B. C. Bibb, 94520 and 94700, A. Ik. Sanders, and Wm. Bur- 
rows and claimed in the 5th claim of Burrows. It also has the eir- 
culation space and gas-escape passage, as shown in the stoves of Sex- 
ton, Bibb, Bibb & Klotz, Stuart & Peterson, and Burrows and claimed 
in the 6th claim of Burrows. His testimony will close on the 4th 
‘Tuesday of May, 1870. 

L. DEANE, Exvaniner. 

Iendorsed: 26. Off. Mar. 29,1870. Int’f. 

In the matter of the interference between my application for « 
patent on a base-burning fire-place stove, and numerous other 
patents and applications for a similar invention. 

To the honorable Commissioner of Patents. 

Str: [hereby respectfully request that. the application of Bibb & 
Klotz, filed. Mareh 22d, 1869, and now in interference with Stuart «& 
Bridge. be added to the interference declared between my applica- 
tion and the numerous patents and applications above alluded 

to. 

2A6 [ also request that the pending application of Stuart and 

Bridge, which is now in om ference with Bibb & Klotz, be 
also added to the interfere nee, and also all cases claiming or show- 
ing divided sereens and top feed hole for fire place stoves. 

My desire 1s to make one interferenee embrace all of my claims. 

It seems to me but just to all parties that the trial of one inter- 
ference should settle all matters of controversy involved. 
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The office is aware that great expense has already been incurred 
in an interference between Bibb & Klotz and Stuart & Bridge, the 
issue involved being one feature only of the invention. 

It would, therefore, be hard on these parties, and on me also, to 
compel them and me to try two more interferences, one Involving 
the screen and another the top-feed hole. This is especially the case 
when the proof which will be taken on the top feed will almost 
necessarily establish the date of the sereen also. 

I most earnestly ask the office to save me and all concerned from 
unnecessary litigation and expense and delay by making a single 
issue of the whole matter of my application. 

IT have the honor to be, very truly your obedient servant, 
WM. BURROWS, 
By MASON, FENWICK & LAWRENCE, 


Attorneys for Assignee. 


hiled Apr. 20, 
Win. 


Endorsed: 2% Wm. Burrows’ att’ys to office. 
1870. S. & P. ineluded in int’f. Same date as requested. 
Burrows to Patent Office. (Patent Office, Apr. 18, 1570.) 


The request to include the sereen interference in this interference 
was declined. 
247 U.S. Parent OFFIcer, 
Wasminatron, D. C.. April 19, 1870. 
Wm. Burrows, care Mason, Fenwick & Lawrence, Washington, D.C.: 

Please find below a communication from the examiner concerning 
your interference with Stuart & Peterson e¢ al., declared March 29, 
1870. 


Very respectfully, , 
Commissioner. 


EXAMINER’S Room No. 100. 
The parties to this interference are notified that under the enu- 
meration of the eases of B. C. Bibb, his application, case A, filed 
March 22, 1869, is included. 
L. DEANE, Leaminer. 


Endorsed: $6. Off, Apr. 19, 1870. 


) 
No. 1. U.S. Parent OFrrice, 


WasHINGTON, D.C., clpril 20, 1870. 
Wm. Burrows, care Mason, Fenwick & Lawrence, Washington, D.C.: 
Please find below a communication from the examiner concern- 
ing vour interference, declared March 29, 1870, with Stuart & Peter- 
son et al. 
Very respectfully, 
Commissioner. 
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245 EXAMINER'S Room No. 100. 
The application of Stuart & Peterson, filed July 27, 1869, 
for a reissue of their patent No. 79275 of June 23, 1868, is included 
in the interference. The divided screen is the subject of another 
interference, and the request of this appheantin his letter filed 18th 
inst. to include it in this interference cannot be acceded to. 
L. DEANE, Evaminer. 
Endorsed: 28. Off. Apr. 20, 1870. 
No. 1. Wasninxnatron, D. C., Nov. 25th, 1870. 
To the honorable Commissioner of Patents. 
Sir: Inthe matter of Wm. Burrows’ application for a patent on 
a base-burning stove, filed Dee. 4th, 1869, assigned to me, I hereby 
formally renew the same, and respectfully request that the claims 
be examined and reported upon in view of the agreement between 
the parties to the late interference. 
B.C. BIBL, Assignee, 
By his agents, MASON, FENWICK & LAWRENCE. 
Kndorsed: 3°. Wm. Burrows. Renewal and request for a re- 
examination. Id 25 Nov., 1870. (Patent Office, U.S. A., Nov. 25, 
1870.) Wm. Burrows. Base-burning stove. Formal renewal. 
249 No. 1.—2d. ULS. Parent OFFICE, 
WASHINGTON, D. C., Dee. 2, 1570. 
Wm. Burrows, care Mason, Fenwick & Lawrenee, Washington, D. C.: 
Please find below a communication from the examiner coneern- 
ing your application for a patent for a “ base-burning stove,” filed 
Dee. 4, 1S6"). 
Very respectfully, 


Commissioner. 
EXAMINER'S Room No. 100. 

In this case, under date of Nov. 25, 1870, applicant files a renewal 
and arequest for a re-examination. 

Aeecording to the best of lis recollection, the examiner derived 
Information in canversation with several parties to the interference 
declared Mareh 29, 1869, about the time of the dissolution of that 
interference, to the effect that all the parties in interest had waived 
all claims in interference in favor of J. M. Thateher. The written 
agreements and transfers in the case were never submitted to the 
examiner. 

[t is believed that all subsequent actions in the case were made 
in conformity with this understanding; consequently the office can- 
not reconsider the subject-matter of those claims. If the case shall 
be so amended as to eliminate all but the claims for the sereen, this 
applicant may be placed in Interference with Stuart & Peterson, 

who, in the interference of Bibb & Klotz, 8S. B. Sexton, and 
250 Stuart & Peterson, were awarded priority for that feature. 
See claim in their reissue of May 21, 1870. 
L. DEANE, Lvaminer. 
Endorsed: 26. Off. Dec. 2, 1870. 
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Wasnineton, D. C., Dec. 6th, 1870. 

Hon. Commissioner of Patents: 

Str: In the matter of Wm. Burrows’ application for a patent on 
a magazine fire-place stove, filed Dee. 4th, 1870, ] would say m re- 
sponse to your letter of Dec. 2, 1870, that I understood that a claim 
to a top feed hole specifically was to be granted to Mr. Thatcher, 
and that I understood also that a claim to the sereen cover in com- 
bination with the top feed hole was to be granted to Stuart & Peter- 
son, but I did not understand that these claims precluded me from 
securing by patent all such features of construction which might be 
found to be new and peculiar to Burrows’ stove and different from 
other stoves, whether tn the interference or out of the interference. 

All I ask for is a patent on such claims as do not cover specifi- 
‘ally the top feed hole nor the combination of the same with hinged 
screens. 

Very respectfully, 
B. C. BIBB, Assignee of William Burrows, 


By MASON, FENWICK & LAWRENCE, Agents. 


Endorsed: $&. Assignee to off. I’d Dee. 77,1570. (Patent Office, 
U.S. A., Dee. 6, 1870.) 


251 No. I. U.S. Parenr OFricer, 
Wasninaron, D. C., Dee. 7, 1870. 
Wm. Burrows, care Mason, Fenwick & Lawrence, Washington, D. C.: 
Please find below a communieation from the examiner concern- 
ing your application for a patent for a “ base-burning stove,” filed 
December 4, 1869. 
Very respectfully, 


b] 
Commissioner. 


KXAMINER’S Room No. 100. 

Applicant’s communication of 6th inst. has been reecived. 

It appears on examination of the papers in the interference de- 
clared March 29, 1869, at the request of this applicant—~some of 
which were never before brought to the notice of the examiner— 
that on the 18th of May, 1870, he formally withdrew his appheation. 

By this act compliance with the request contained in assignee’s 
communication of 6th inst., above referred to, is rendered impos- 
sible. 

The office letter of 2d inst. was written without a knowledge of 
the terms of the withdrawal above referred to. . | 

L. DEANE, Lraminer. 

Endorsed: 26. Off. Dee. 7, 1870. | 


252 State of Appr of Wm. Burrows at Date of Letter of Dee. 2, 1570. 


The 3d, 5th, and 6th claims are for the top feed, which was found 
in “the big interference ” of March 29, 1870, to be the invention of 
Thatcher, and their claims must be re}., as fully anticipated by him. 

The 1, 2, 4, and 7th claims are for the screen, which, in the in- 
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terference of Stuart & Peterson, Bibb & Klotz,and S. B. Sexton, was 
decided to be the invention of Stuart & Bridge, with whose pat. app’t 
may, if he desires it, be placed in int’f. 
Endorsed: $6. Mem. 
1869. No. —. 
William Burrows, of Brooklyn, county of Kings, State of New 
York. 


Base-burning stove. 


Ree’d Dec. 4, 1569. 
Petition, an 
Afthidavit, a 
Specification, rn 

6% ée ‘cc 


1 drawing, 3 sheets, 
Model, so a 
Cert. dep. 
1 eash, $15, Dec. 4, 1869. 
Add’l fee cert. 

. “ eash. 
Examined, —. 
2 issue. 
4 patented, ——, 186-. 
Recorded vol. —, page —. 


Circular. 
Mason, Fenwick & Lawrence, Washington, D. C. 
250 Rejected March 4, 1870. 


Letter, March 11, 1870. 

Int’f., Mareh 29, 1870. 

Letter, April 19, 1870. 

Letter, April 20, 1870. 

Letter, Dee. 2, 1870. 

Letter, Dee. 7, 1870. 

Circular, Dee. 22, 1870. 

mx.: J. A. M., M. Meck. 


954 COMPLAINANTS Exuipit BuRROwsS’ ASSIGNMENT. 
(65.) 
( Vignette.) 


DEPARTMENT OF THE INTERIOR, 
UnirepD STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of an assignment recorded in Liber R12, page 118, and 
that said annexed copy has been compared by me with the original, 
and that it is a correct transcript therefrom and of the whole of the 
original. 

In testimony whereof I, W. H. Doolittle, Acting Commissioner 
of Patents, have caused the seal of the Patent Office to be hereunto 


‘ 
— 
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affixed this fifth day of February, in the year of our Lord one thou- 
sand eight hundred and seventy-eight, and of the Independence of 
the United States the one hundred and second. 


[L. s.] W. H. DOOLITTLE, 


Acting Commissioner. 


250 Whereas I, William Burrows, of Brooklyn, in the county of 

Kingsand Stateof New York, have invented a new and useful 
improvement in top-feed fire-place stoves, and in divided hinged 
screens or covers for the top-hole feed of fire-place base- burning 
stoves for which Iam about to make application for letters patent 
of the United States; and whereas b. C. Bibb, of Baltimore, Mary- 
land, is desirous of acquiring all my interest therein, whether 
patented or not: 

Now, this indenture negroes That in consideration of the sum 
of one dollar in hand paid, the receipt whereof is hereby acknowl- 
edged, I have and do hereby assign all my right, title, and: interest 
in and to the said invention, and any patent which may be granted 
therefor, the same to be held and enjoyed bythe said B.C. Bibb and 
his legal representatives for the full end of the term for which any 
letters patent therefor may be granted, as fully and entirely as the 
same would have been held and enjoyed by me had this assignment 
and sale not have been made. 

Witness my hand and seal thissixteenth day of November, eighteen 
hundred and sixty-nine. 

WILLIAM BURROWS. [seat] 


[Three 2-cent stamps, canceled. ] 


Witnesses: 
WM. LYNCH. 
R. W. FENWICK. 


The words “top-feed fire-place stoves and in” were inserted be- 
fore signing. | 
S v : YyTrY T ro 
WILLIAM BURROWS. [seat] 


256 I, Jordan LL. Mott, do hereby relinquish any right, title, and 

interest which I might possibly have had in the invention 
assigned by this instrument of writing by William Burrows to Bent- 
ley C. Bibb, — any interest which I might have had arising from 
William Burrows being my pattern-maker, and not from any part 
taken by me as an Inv entor, for I took no such part therein. 


JORDAN L. MOTT. 


[Three 2-cent stamps, canceled. ] 
Witnesses : 


CHAS. HAMMANN. 
SYLVESTER G. VAN DEUSEN. 


19—150 


- OEE MEP RIE ce SIS ALTA SURES CRED th Si era CB A SM 
‘a hee 


146 THE THATCHER NEATING COL ET AL. VS 


STATE OF NEW YORK, ss 
City and County of New York, f © 


On this 17th day of November, 1869, before me personally came 
William Burrows, to me known to be the individual described in 
and who executed the foregoing assignment, and acknowledged to 
me that he executed the same for the uses and purposes therein 
expressed. 

[i s.] CORNELIUS MINOR, 
Notary Public, N. Y. County. 


SratE OF New York, City and County of New York: 


[, Charles E. Loew, clerk of the city and county of New York, and 
also clerk of the supreme court for the said city and county, the same 
being a court of record, do hereby certify that Cornelius 
257 Minor, whose name is subscribed to the certificate of the proot 
or acknowledgment of the annexed instrument and thereon 
written, was at the time of taking such proof or acknowledgment 
2 notary public in and for the city and county of New York, dwell- 
ing in the said city, commissioned and sworn and duly authorized 
to take the same; and, further, that [am well acquainted with the 
handwriting of such notary, and verily believe that the signature to 
the said certificate or proof of acknowledgment is genuine. 

In testimony whereot I have hereunto set my hand and 
flxed the seal of the said court and county the — day of ' 
1S6-. 

[u. s.] CHARLES E. LOEW, Clerk. 


4e hoe 


[ Five-cent stamp, canceled. ] 


Recorded February 14th, 1870. Ex’d: C.C. W., FL F 
258 United States Cireuit Court, Southern District of New York. 


THe THATCHER HEATIMG COMPANY et al. 
vs. 
Joun H. Burtis and Joun M. GRrarr. 


Testimony taken for final hearing on behalf of the above-named 
dodiantente. 


NEW York, July 30, 1878. 


Present: T°. C. Bow “ Esq., and W. H. L. Lee, Esq., counsel for 
complainants, and A. J.T odd, Esq., counsel for detendants : 


WitttaAM Burrows, examined on behalf of defendants, deposcs 
and says as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. William Burrows; age, 40 years; reside at 206 South Fifth 
strect, Brooklyn, N. Y.; occupation, pattern-maker. 

(Q).2. Are you acquainted with J. L. Mott, of this city? If so, 
what length of time have you been acquainted with him ? 


> | 


~ 
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A. Since 1858 [ have been acquainted with him. 

Q. 3. Did said Jordan L. Mott ever apply to you for the purpose 
of having made drawings and_ patterns of a fire-place heater con- 
taining a fuel magazine or feeder? If so, when did he so apply to 
you, and what did he request you to make in the way of drawings 

and patterns for such a heater? 
259 A. He applied to me about the month of June or July, 
1867, stating that he wished me to make drawings and _pat- 
terns for a fire-place heater, with revertible flue, and a fuel magazine 
and a feed from the top. 

Q. 4. When did you have the drawings of such heater completed 

and how do you fix the date? 


Question objected to as far as it tends to show any prior knowl- 
edge on the part of the witness on the ground that the answer does 
not disclose the name of the person having such prior knowledge. 


A. I had the drawings completed previous to August 10, 1867; I 
fix the date by a memorandum on my book, where I keep an ac- 
count of work done. 

Q. 5. When did you commence making the patterns from these 
drawings for said heater, and state how you fix such date. 

A. I commenced making the patterns August 10, 1867: fix the 
date by referring to a book where I keep the time. 

(J. 6. Will you please refer to this book and point out in what part 
of it such time was kept, and also permit such book to be marked 
as an exhibit for identification ? 

Page of book marked “ Def’ts’ Exhibit Burrows ” for identification, 

(). 7. Explain the entry referred to by you in this time-book. 


A. J. L. Mott Iron Works, August 10th, J. B. 1 day. This means 
that John Burrows commenced to work on these patterns. 


Copy of this page offered in evidence as Exhibit Burrows No. 1. 
Objected to by complainants’ counsel as being incompetent. 


(Q). 8. When were these patterns completed, and how do you fix 
the date? 

A. They were completed prior to 18th November, 1867. I fix the 
the date by the last payment I received in full. I take this from my 
cash-book : 


260 J. L. Mott, heater patterns, to cost $350: 

September 17. Received on account------------------- _ so0 OO 

November 2. Reeeived on account... ~~ -------___-- 50 OO 
” 7. Received on account. ~-_---..--- ee 50 00 
“ 16. Received on account... ~~ Le - a-eceooe oo 6 
” 18. Reeeived in full-----~-__ eee aR 250 OO 


The above is the entry from iny cash-book. 
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Page of eash-book marked “ Def’ts’ Exhibit Burrows ” for identifi- 
sation which contains the above entry, such book, as well as the 
time-book, to be produced whenever requested by counscl for com- 
plainants, and also to be present at the hearing of this cause. 


Objected to as incompetent. 


Q. 9. What was done with these patterns when they were com- 
| pleted, and for what purpose ? 


Question objected to so far as it calls for an explanation of the 
purposes intended. 7 


A. They were delivered to the J. L. Mott Iron Works for the 
purpose of taking castings off or filing up as patterns to make heat- 
ers from. 
Q. 10. What became of the drawings from which such patterns 
were made ? 
A. I don’t know, but suppose they were destroved after keeping 
: them five or six years; that is our custom to destroy them after 
| keeping them about that iength of time. 
| Q. 11. In what way was the fuel magazine contained in this heater, 
with reference to the body or eylinder of the heater, as shown by 
the drawings and patterns which you so made ? 
Objected to on the ground that witness is not named in the answer, 
and the same objection is to be deemed to apply to the whole of the 
witness’ testimony, as far as it affects prior use or knowledge; and, 
further, that the evidence is not competent, being secondary, the - 
patterns and drawings themselves being the proper evidence. 
261 A. It was placed inside of the outer cylinder or casing ex- 
tending to the top of the heater and supplied with coal 
through an opening at the top. 
(). 12. Was this heater, as represented by said drawings and pat- 
terns, intended to protrude outward from the mantel as much as do 
the heaters which the defendants make and sell? 


Objected to, first, as to form, and in that it is leading ; second, in 
that it assumes a fact what has not been proved ; third, that 1t calls 
for secondary evidence where the primary evidence should be pro- 
duced and its absence has not been accounted for; fourth, as calling 
for the intention of some person or thing not designated, which in- 
tentions are not evidence. 

A. Yes, sir; 1 was intended to project a sufficient distance in 
front of the mantel line or frame to permit of an opening being e 
made so that the magazines could be supplied with fuel from the 
top and in front of the mantel line or frame. 

Answer objected to by complainants’ counsel as irresponsive. 

Q. 15. When Jordan L. Mott gave you such ideas and direeted 
you to make such drawing as you have testified, did you have any 
difficulty in making such drawings and patterns ? 

(Objected to as immaterial.) 
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A. None whatever. 

Q. 14. Had you seen such a construction in the state of the art of 
stove-making anywhere; if so, where? 

A. I had in the stove called the Littlefield Morning Glory. T had 
seen a great many stoves with openings at the top. 

Q. 15. How was the magazine feed air ranged in the Littlefield 
Morning Glory stove, with reference to the outer casing, as such 
stove was made and sold prior and up to the year 1867 ? 

Objected to on the ground that the stove itself would be the 
262 best and also proper evidence of its construction; that the evi- 
dence 1s incompetent, being secondary, and as being Imma- 

terial. 

A. It was placed inside the outer casing, extending to the top, 
with an opening in the top to supply the magazine with fuel. 

(). 16. Please look at the stove now shown vou, which is marked 
Defendants’ Exhibit Burrows No. 2 and state whether that stove 
was made from the pattern which you so made and completed for 
Jordan L. Mott in the year 1867, as testified to by you ? 


Objected to as calling upon the witness to testify as toa fact not 
shown to be within his ‘knowledge and for which no proper founda- 
tion has been laid, and as to work which the question itself assumes 
to have been done by other parties and not by the witness. 


A. It was made from such patterns. 

Stove or heater put in evidence as “ Defendants’ Exhibit Burrows 
No. 2, J. A.S., Ex’r. 

Complainants’ counsel consents that defendants’ time for proofs 
be extended to and including February 7th, 1578. 


Adjourned to Thursday, January olst, 1878, at 12 m. 


Met, pursuant to adjournment, at 87 Park Row, January 5lst, 1578, 
at 12 m. 

Counsel present as before. 

Q. 17. Have you looked carefully for the drawings referred to by 
you in your testimony of yesterday, and have you found them ? 

A. I have looked carefully for them and failed to find them. 


Witness cross-examined by B. I. Ler, Esq., counsel for complain- 
ants de bene esse, reserving all objections: 


263 X Q. 18. Did you or did you not in the years 1868, 1869, 
or 1870 make an appheation to the Commissioner of Patents 

of the United States for a patent, and did you not on that occasion 

make oath before a notary public or other proper magistrate that 

you were the original and first inventor of the device described in 

said application ? 

A. IT cannot remember the date correctly that you mention there ; 
I can’t answer yet till I understand your question. 
X Q. 19. Question repeated. 
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A. If you will tell me what patent you refer to I will answer you. 
I think that in one of those years I made an application for a patent 
for a top-feed fire-place heater in my name, which I assigned to B. 
C. Bibb, of Baltimore, Maryland. I considered it my invention, be- 
cause I had sugeested the propriety and the utility of feeding the 
fire-place stove from the top to others of my customers before I was 
instructed by J. L. Mott to place it in his heater or stove: 

X Q. 20. Please name each of the customers to whom you refer 
in your last answer. 

A. M.C. Hull, W. Jackson & Son, Adam Hampton; I can’t recol- 
lect the others; I made about twenty or thirty after that. 

XQ. 21. Please state the residences and places of business of each 
of the persons mentioned in your last answer. 

A. The place of business of M.C. Hull is in Third avenue be- 
tween 235d and 24th streets, New York, or was about two years ago ; 
[ presume it is there yet. W. Jackson & Son have an office in Front 
street; I don’t know the number. Adam Hampton, I presume, has 
got an office in heaven: he is dead. 

NX Q. 22. Can you name any more? 

A. [do not recollect any more just at present. 

XQ. 25. Have you any memorandum that shows or tends to 
show how many patterns of any kind you made for Jordan L. Mott 
or for any concern with which he was connected from the beginning 
of 1867 to the end of 1871 ? 

A. Yes. 

XQ. 24. Can you state how many of all kinds of stove or heating 

apparatus—if yea, do so—during the period inquired of in 
264 — the last question for the said Mott or his concern ? 
A. I could not tell without referring to my memorandum 
books. 

X QQ. 25. [lave you those books here ? 

A. | have some of them. 

XQ. 26. Which ones have you and what period do they cover ? 

A. I have one book here present that covers from the beginning 
of 1867 to the 4th of August, 1870. 

XQ. 27. Answer cross 24, limiting it to the period just men- 
tioned. 

A. I would refuse to answer that question on the ground that it 
would expose Mr. Mott’s business. 

XQ. 28. Within the past twenty minutes you have looked 
through your book, have you not, and ascertained the number of 
patterns inquired about in X 27. 


A. [ have not ascertained the exact number of patterns ; that 


would be impossible. In a store there might be fifty pieces of pat- 
terns or a hundred picces, more or less, required to construct what 
we would call a set of fire-place stoves, heaters, or cooking ranges. 

X Q 2S. Question repeated. 

A. IT have looked through my book in the last twenty minutes. 
I have not ascertained the exact number of patterns. 

XQ. 29. What have you ascertained by such examination ? 


tes 
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A. I can’t recollect all I have ascertained, as I have looked through 
twenty-five or thirty pages of a memorandum book. 

X Q. 30. Did you not, while examining the book, take offa mem- 
orandum from the book ona separate piece of paper? 

A. I did. 

X Q. 31. What was contained in that memorandum and what 
did it indicate ? 

A. I refuse to tell what it contained; it would expose Mr. Mott’s 
business ; it indicated patterns made for J. L. Mott. 

X Q. 32. How many separate pieces of work did it indicate ? 

A. I can’t tell exactly. I have not looked at it since I put it in 
my pocket. 

. Q). 33. Will you look at it and answer the question. 
A. It indicates eight different sets of patterns. 


265 X Q. 34. Do vou mean to say that from the beginning of 


1867 to the 4th of August, 1870, you made only civht differ- 
ent sets of patterns for Jordan L. Mott or any other concern with 
which he was connected ? 

A. To the best of my recollection that is all, and from) memoran- 
dums. 

XQ. 35. Point out by reference to vour books the last set of pat- 
terns made for Jordan L. Mott or any concern with which he was 
connected made prior to August 4th, 1870. 

A. I refuse to answer that on the ground that it would be expos- 
ing Mr. Mott’s business. 

X (. 36. Will you please explain to the court upon what theory 
you consider that answering the last question would be exposing 
Mr. Mott’s business. 


A. In taking orders from Mr. Mott he places me under a ban of 


secrecy not to divulge toany onewhat p: itterns Lam making for him ; 
in the particular case the fire-place heater patterns which I con- 
structed for him he has removed the injunction of secrecy, thereby 
permitting me to give evidence in relation to the date when they 
were so 

X Q. 37. Please describe the exact construction of the heating 
smilies for which the last set of patterns were made by you for 
Jordan L. Mott or any concern in which he was interested prior to 
August 4th, 1870, and refer to your books, if necessary, to answer 
the question. 

A. I should refuse to answer that on the same ground, as 1t would 
by exposing Mr. Mott’s business. 

XQ. 38. Did Mr. Mott remove this injunction of seerecy, as you 
all it, by letter or verbally ? 

A. Verbally. 

X Q. 39. When was this ? 

A. Yesterday. 

XN Q. 40. Where ? 

A. In the J. L. Mott Iron Works, No. 90 Beekman street. 

X Q. 41. What did he say to you, and what did you say to him, 
and at what time of the day was it on yesterday ? 


-* 
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\. About half past eleven o’clock. I told him Mr. Burtis wished 

me to appear as a witness in this fire-place heater suit in re- 

266 lation to the top feed; that Mr. Burtis requested me to testify 1n 

relation to the time or dates that [ made the patterns for the 

J. L. Mott fire-place heater. He said, Very well; goand tell what you 
know about it. 

X Q. 42. Is that all he said or you said? 

A. No. 

X Q. 48. What else ? 

A. | aid, (ood day; and he said “Good day, Bill.” 

X Q. 44. Have you stated all that he said and all that you said ? 

A. I have. 

X Q. 45. What were these patterns made of which you say you 
made in 1867, between August 10th, 1867, and November 18th, 
1867” Can you tell without referring to a book? 

A. Yes; they were made of wood. 

XQ. 46. Name all the workmen that worked on those patterns for 
Vou. 

A. I cannot name all the workmen; myself and my_ brother 
worked on them principally. 

XQ. 47. Name one workman who worked on them besides your- 
self, and give me his present residence as accurately as you can. 

John Burrows; works at 90 Fulton street; I don’t know his 
residence. 

X @. 48. Is he your brother? 

A. He is. 

X Q. 49. What is his present business ? 

A. Pattern-maker. 

XQ. 50. State his last place of residence that you did know ? 

A. North Second street, Williamsburg, Brooklyn, Ik. D.; I do not 
know the number. 

XQ. 51. What part of North 2nd street ? 

A. I don’t know the number. 

X Q. 52. Question repeated. 

A. I don’t remember. 

X Q. 53. When did you last see him to speak to him ? 

A. About two hours and a half ago, at 90 Fulton street. 

X Q. 54. How long ago did you know that your brother lived in 
North 2nd street, and for what period did he live there? 

A. I can’t distinctly recollect; [ don’t know for what period he 
did live there. 


» 


X QQ. 00. Have you a good memory ? 
267 A. P ridtes good when anybody owes me any money; I can 


generally remember it. 

X Q. 56. Question repeated. 

A. | — [ have. 

X QQ. 57. Name any other workman whom you had in your em- 
ploy between August 10th, 1867, and November 18, 1867. 

A. I think I only had myself, my brother, and a boy; that is all 
I recollect. 

X Q. 58. Are you positive there were no others ? 


JOHN I. BURTIS ET AL. 153 


A. I don’t think there were. 

X Q. 59. Question repeated. 

A. There was one other besides my brother and myself, a boy I 
mentioned above, William Case; I don’t know where he resides; he 
was a pattern-maker, when last knew or heard of him, at 90 I°ulton 
street. 

X Q. 60. Where is your place of business? 

A. No. 90 Fulton street. 

X. Q. 61. Where is your brother’s place of business ? 

A. No. 90 Fulton street. 

X Q. 62. Under what name is your business carried on ? 

A. Under that of Wilham Burrows. 


Counsel for complainants repeats each and every of the questions 


which the witness has refused to answer, and gives notice that in 


case they are not answered he will move at the hearing to strike out 
the deposition of this witness. 

Defendants’ counsel denies this right, and claims that if the com- 
plainants’ counsel fecls aggrieved, and desires that answers are mate- 
rial and necessary, he should apply to the court for relief as to 
whether the witness should be compelled to answer such questions. 


Redireet: 


R. D. Q. 62. Please state what is the last entry on Defendants’ I:x- 
hibit Burrows No. 1 of work done on the patterns for such 
268  fire-place heater—I mean the last date on which work was so 
done on such patterns, and by whom does the entry show the 

work was done ? 

A. It shows it was done by William Burrows November 16th, 
1867. 

R. D. Q. 638. In whose handwriting are all the entries to which 
vou have referred in your examination ? 

A. They are all of them made in my handwriting that I have re- 
ferred to in my examination. 

R. D. Q. 64. Will you swear positively that cach one of those 
entries was made at the very time such bears date, and that they 
have not been changed in any manner since they were first made” 

A. I do. 

R. D. Q. 65. Was a patent granted on the application referred to 


) 


by you in your answer to X 19 question * 
Objected to as incompetent. 


A. Mr. Bibb told me it was not granted. 
WM. BURROWS. 


Adjourned to Friday, february Ist, 1875, at L056 a.m. 
Adjourned to Saturday, Iebruary 2nd, 1875, at 11 o’clock a. m. 
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A. About half past eleven o’clock. I told him Mr. Burtis wished 

me to appear as a witness in this fire-place heater suit in re- 

266 lation to the top feed; that Mr. Burtis requested me to testify in 

relation to the time or dates that [ made the patterns for the 

J. L. Mott fire-place heater. He said, Very well; goand tell what you 
know about it. 

X Q. 42. Is that all he said or you said? 

A. No. 

XQ. 45. What else ? 

A. I said, Good day; and he said “Good day, Bill.” 

X Q. 44. Have you stated all that he said and all that you said? 

A. I have. 

X Q. 45. What were these patterns made of which you say you 
made in 1867, between August 10th, 1867, and November 18th, 
18677 Can you tell without referring to a book? 

A. Yes; they were made of wood. 

XQ. 46. Name all the workmen that worked on those patterns for 
you. 

A. I cannot name all the workmen; myself and my _ brother 
worked on them principally. 

XQ. 47. Name one workman who worked on them besides vour- 
self, and give me his present residence as accurately as you can. 

A. John Burrows; works at 90 Fulton street; [ don’t know his 
residence. 

X @. 48. Is he your brother? 

A. He is. 

X Q. 49. What is his present business ? 

A. Pattern-maker. 

X (Q. 50. State his last place of residence that you did know? 

A. North Second street, Wilhamsburg, Brooklyn, I. D.; I do not 
know the number. 

X Q. 51. What part of North 2nd street? 

A. I don’t know the number. 

XQ. 02. Question repeated. 

A. I don’t remember. 

XQ. 55. When did you last see him to speak to him ? 

A. About two hours and a half ago, at 90 Fulton street. 

X @. 54. Low long ago did you know that your brother lived in 
North 2nd street, and for what period did he live there? 

A. I can’t distinctly recollect; I don’t know for what period he 
did live there. 

XQ. 55. Have you a good memory 
267 A. Pretty good when anybody owes me any money; I can 
generally remember it. 

X Q. 56. Question repeated. 

A. | rage se I have. 

X Q. 57. Name any other workman whom you had in your em- 
ploy between n August 10th, 1867, and November 18, 1867. 

A. I think I only had myself, my brother, and a boy; that 1s all 
I recollect. 

X Q. 58. Are you positive there were no others ? 
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A. I don’t think there were. 

X Q. 59. Question repeated. 

A. There was one other besides my brother and myself, a boy I 
mentioned above, William Case; I don’t know where he resides; he 
was a pattern-maker, when last knew or heard of him, at 90 Fulton 
street. 

X Q. 60. Where is your place of business? 

A. No. 90 Fulton street. 

X. Q. 61. Where is your brother’s place of business ? 

A. No. 90 Fulton street. 

X Q. 62. Under what name is your business carried on ? 

A. Under that of William Burrows. 

Counsel for complainants repeats each and every of the questions 
which the witness has refused to answer, and gives notice that in 
case they are not answered he will move at the hearing to strike out 
the deposition of this witness. 

Defendants’ counsel denies this right, and claims that if the com- 
plainants’ counsel tecls aggrieved, and desires that answers are mate- 
rial and necessary, he should apply to the court for relief as to 
Whether the witness should be compelled to answer such questions. 

Redireet: 
R. D. Q. 62. Please state what is the last entry on Defendants’ Ex- 
hibit Burrows No. 1 of work done on the patterns for such 
268  fire-place heater—I mean the last date on which work was so 
done on such patterns, and by whom does the entry show the 

work was done ? 

A. It shows it was done by William Burrows November 16th, 
1867. 

R. D. Q. 63. In whose handwriting are all the entries to which 
you have referred in your examination ? 

A. They are allof them made in my handwriting that I have re- 
ferred to in my examination. 

R. D. Q. 64. Will you swear positively that each one of those 
entries was made at the very time such bears date, and that they 
have not been changed in any manner since they were first made” 

A. I do. 

R. D. Q. 65. Was a patent granted on the application referred to 


by you in vour answer to X 19 question ? 


Objected to as incompetent. 


A. Mr. Bibb told me it was not granted. 
WM. BURROWS. 


Adjourned to Friday, February Ist, 1578, at 10.46 a. m. 
Adjourned to Saturday, February 2nd, 1578, at 11 o’clock a. m. 
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SATURDAY, February 2nd, 1878. 
Met pursuant to adjournment. 


Re-examination of witness WILLIAM BuRROWws: 


R. D. Q. 66. Have you asked Mr. Mott if he had no objection to 
make to your answering X 24 question, and what was his reply in 
substance ? 

A. Ihave. He said he had no objection to my answering any 
question in relation to the patterns made during that period. 

R.D.Q.67. Then please answe = 24 question, limiting the : answer 
in accordance with ein $ 27 to August, 1570. 

A. I made one set of fire-place heater patterns complete August, 
1867, and one set of two-hole range patterns October, 1868 ; done 
three and one-half days’ work; I don’t remember what it was on. 
August, 1567, is the time I commenced the heater patterns. Oc- 

tober, 1868, is wrong for the two-hole range patters; it 
269 should be January, ‘1868. September, 1869, I made hot- 

closet patterns for “ Defiance range.” September, 1869, I did 
some work on stoves; I don’t know what work it was. September, 
1869, did 163 hours’ work on fire-place heater; to the best of my 
recollection the work was done in making alteration on the erate. 
March, 1870, made a flat-iron heater pattern. 1870 made elevated 
oven-range patterns ; one set of hot-closet patterns; that is all. 

R. D. Q. 68. Between the vears 1867 and 1870 did you make a 
complete set of patterns for a heater for Mr. Mott other than the set 
of heater patterns which you say vou commenced for him in August, 
1867, and finished in the fall of that year, as testified to by you ? 


Obiected to as leading and as already answered and as irrelevant. 


A. No, I did not; that is the only set of fire-place heaters IT ever 
made for Mr. Mott. 


Recross-examined : 


RX Q. 69 When you answered the R. D. Q. 67 you. testified 
from a memorandum, did you not ? 

A. | testified from a memorandum copied from my time-book of 
those veurs. 

R. XN QQ. 70. Where is that time-book ” 

A. Here it Js. 

(Witness produces a book.) 

R. XQ. 71. Will vou produce the memorandum ” 

A. Here it is. 

(Witness produces a paper.) 

Memorandum referred to as produced by the witness and marked 
for identification Exhibit Burrows’ Memorandum. 


R. X Q. 72. I see on this memorandum an entry in these words: 
“March, 1870, flat-iron heater ;” please point out in your time-book 
what entry you took that from. 


» | 
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Witness shows the entry, of which the following is a copy : 
(J. L. Mott Iron Works, flat-iron heater, $175.00. March 14, 15, 16, 
17,18, 19, 21, 22, 23, 24, 25, 26, 29, 30, 31.) 
270 R. X Q..73. P lease point out the entry of January Sd, 1868, 
referred to in “ Exhibit Burrows’ Memorandum.” 


Witness points out the entry as requested, and it is in the fol- 
lowing words, and a fac-simile: 


é. L. Mott. 


BW B86 oicicccritaresncisncnciamielnenn $3500 O00 
ces 3 TR Ch ROM nnncennanmniincidmmaiinniiain S50 
~ Be. BE Oe GES ovicnenmninnaaiamiamaian oO) 
Feb’v 3. Rec. on ace’t ------ as abilidiigh se:teipadieicaanniiaa wien 0) 


R. X Q. 74. Point out each of the other entries in your time-book 
from which Exhibit Burrows’ Memorandum was taken. 


Cross-examination of this witness suspended, witness to be repro- 
duced for further cross-examination. 


JORDAN L. Mort, being produced on behalf of defendants and duly 
sworn, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 

A, — ].. Mott; 48 years old; New York city ; iron founder. 

(). 2. Did you ever have made drawings and patterns of a fire- 
place heater containing a fuel magazine or feeder; if so, by whom 
and when were the patterns completed ? 

A. Yes; they were made by William Burrows iii the fati of 
1867 

(). 3. Did you have castings taken from said patterns ; 1fso, when? 

A. We had castings taken from the wood patterns in the latter 
part of 1867, or in January, 1568. 

Q. 4. What was done with such castings ? 

. The castings were mounted and put in my house. 
Q o. When were such castings so mounted commenced to be used 


In your house ? 
Objected to as assuming what is not proved. 


A. It would be hard fer me to state the exact date. They were 
placed in my house within a short time after being mounted 
271) = and during cold weather, during the months of either Janu- 
ary or February, 1868; they were used immediately after be- 
ing placed in my house. | 
().6. Did such castings so mounted and so used constitute a com- 
plete fire-place heater or not? 
A. They did. 
Q). 7. How did such fire-place heater operate in practice ? 
A. Very satisfactorily ; the object of placing it there was for 
trial, 
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Q. 8. How long did you continue to use such fire-place heater in 
your house? 

A. That winter and the winter following. 

(). 9. When were more of the same construction of fire-place heater 
got out at your feundry, and into whose hands did the first of such 
additional fire-place heaters go? 

A. The first one that I have found record of was sent from our 
foundry to our store on the 27th of May, 1868; this one afterwards 
went to Mr. Augustus F’. Weeks—to his house in Williamsburgh. Mr. 
Weeks was at that time president of the J. lL. Mott [ron Works. 
The next one I find came to our store on the 22d of June, 1868. I 
ean’t tell at present who got this one. I sce from a memorandum 
of Mr. Weeks’ that he ordered two, for on the 27th of May, the date 
on which the first one was reeeived, I find a memorandum as 
follows: “New York, May 27th, 1868.) [ am verv glad that vou 
have sent the tire-place heater. Now have the kindness to send me 
one more just as soon as you can: we want to set them if possible 
this week, and [ wish to send them both over to the house at the 
same time.” This isin Mr. Weeks’ handwriting. 

(1). 10. Plese look at Defendants’ Exhibit Burrows No. 2, and state 
how such fire-place heater or stove compares with or differs from the 
heater which you testify you used, and also the two which you say 
came to vour store subsequently. 

A. It is the same, identical. 

Q. 11. Did you keep the wood patterns of this fire-place heater ; 
and, if so, will you produce them ? 

A. T presume they are in existence. They may have been de- 
stroyed. [f T have them [ would be only too glad to produce them ; 

[ will look fer them. 


272 (. 12. Were more of these heaters cast at vour foundry ; 
and, if so,about how soon after these first three, and what was 


done with them ? 


A. More were made at our foundry and sold upon the market. 

(). 13. You have stated that the object of placing the first fire- 
place heater In use In your house was for trial; please state what is 
the custom In this respect with stove manufacturers ? 

A. The eustom is with us and with others to thoroughly test the 
stoves manufactured for the purpose of ascertaining their efficieney 
as a heating apparatus and to test the strength of the different 
plates. Itested this heater two winters before putting them on the 
market. 

Q. 14. Did Mr. Burrows ever make more than one set of patterns 
for a fire-place heater for you? 

A. No: he made one set only—one complete sect. 

(). lo. What were you to pay Mr. Borrows for that set of pat- 
terns and what did you pay him ? 

A. T was to pay him 8350; T did pay him 8450. 

(1). 16. Will vou please refer to your receipt-book and give the 
date of these payments to Mr. Burrows for this set of patterns, as 
shown by his, Burrows’, receipts ? 
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A. On September 17th, 1867, I paid him 850, according to this 
receipt-book ; on November 2nd, 1867, I paid him 850 additional ; 
November 7th, 1867, I paid him 850 more; November 12th I paid 
him $50 more; and on November 18th, 1867, I paid him $250, and 
got his receipt in full for this set of heater patterns. 


Copies of receipts put in evidence as Defendant’s Exhibit Mott 
No. 1, the originals to be produced if desired by complainants’ eoun- 
sel. 

Q. 17. How near is your residence in which the first of these fire- 
place heaters — to your foundry in which it was cast ? 

A. Adjoining. : 


Q. 18. Did you tell Mir. Burrows what vou wanted in the way 
of a fire-place heater when vou requested him to make drawings, 
from which were made up said patterns which vou have referred 

to” 
2793 A. The general plan, I did. 

Q. 19. Were such ideas as conveyed by vou to said Burrows 
new or old; I mean the principle of embodying ina stove or heater, 
within the evlinder thereof, a suspended magazine feed coming up 
to the top of the stove or heater, and with a hole in the top casing for 
putting in the coal in such magazine feed ? 

A. They were not. 

(). 20. If such ideas were old, where were they to be found, in 
stoves or heaters at that date—namely, in and prior to the year 

e LSG7 ? 
A. Inthe various self-feeding stoves that were made at that time— 
NN the Morning Glory, the Oriental, and many other stoves. 

().21. Please look at thestoves now shown vou and marked Defend- 
ants’ Exhibit Mott No. 2, and state whether it is one of the class of 
stoves referred to in your last answer. 

A. Yes; it is one of the class. 


/ 


(Stove put in evidence and marked Defendants’ Exhibit Mott No. 
2.) 

Q. 22. Was thestove or heater marked Defendants’ Exhibit Bur- 
rows No. 2 made from the wood patterns which Mr. Burrows made 
for vou in the vear 1567? 

A. [ ean’t say whether it was made from the wood patterns or iron 
patterns, but it was made from the patterns made for me by Bur- 
rows; we took off iron patterns from the wood patterns made by Bur- 
rows, and worked from the iron. 


Further examination of witness adjourned to 11 o'clock Monday, 
1S78. 
Monpbay, February 4, 1878. 

(). 23. Have you made search for the wood patterns for use in said 
foundry in the manufacture of the fire-place heaters, you having 
been requested, by virtue of an understanding between the counsel, 
to look for the patterns of the magazine feed cylinder and top of 
heater only ? 
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A. I have; I have been unable to find the wood patterns as 
vet. 
Ji 4 (). 24. Have you found any of the iron patterns taken from 
the wood patterns, and which were used in the manufacture 
of heaters in your foundry ? 

A. LT have; I have found the feeder, the grate and the crate-rest, 
and the fire-pot; and have brought here the feeder. The rest of the 
iron patterns of this heater have been destroyed, because they occu- 
pied too much room in our lofts, and we were not manufacturing 
heaters from this pattern; we retained such parts as would probably 
be required for repairs. 


Counsel for defendants puts in evidence the tron patterns of the 
magazine feed, produced by the witness, as Defendants’ Exhibit Mott 
No. 5 (said pattern being in two pleces). 


A. I found some of the flasks from which were cast a front of the 
evlinder of the stove, but I did not bring them,as IT thought they 
could not be of any possible use. 

(). 25. Tlave vou any memorandum or other record in writing of 
the making of the first heater which you just put up in your own 
house as vou have testified; and if not, why not? 

A. T have not: my house is located within the same enclosure as 
the foundry, and the entrance to my house is not a minute’s walk 


from the entrance to the foundry; I had the heater taken from there » 


to the house for trial and made no memorandum of it. - 
Cross-examination by Bb. Fk. Lee, counsel for complainants : 


X (). 26. Irom the time that you received the wooden patterns 
from Mr. Burrows down to the time that the first heater was made 
from the wooden patterns, were there not a number of alterations 
made in the wooden patterns ? 

A. No, sir. 

XN QQ). 27.°Can you state positively that there were no alter- 
275 ations made in the wooden patterns during that period ? 
A. T would like to know what vou mean by an alteration ; 


there were undoubtedly slight cuttings made for the convenience of 


molding. 

X @). 28. Were there no other changes than those you have men- 
tioned, and is your recollection upon this point distinct and posi- 
live? 

A. There were no other changes; my recollection is as positive 
as any man’s can be after cleven vears, from the fact that we try the 
stoves as made before we alter them. 

XN Q. 29. Can you swear positively that when those patterns first 
came from Burrows’, they were in proper shape, so that they could 
be put together? 

A. IT cannot, sir. 

XQ. 30. Have you any particularly distinct recollection in regard 


to these fire-place heater patterns more than you would have of 


any details of business occurring ten years ago? 


r | 
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A. Yes, sir. 

XQ. 51. How many stove or heater patterns of various kinds 
was the J. L. Mott [ron Works at that time in the habit of having 
made, say, in a year? 

A. That is impossible to tell. 

X (J. 52. Give vour best estimate. 

A. [ cannot give an estimate, because we are making patterns all 
the time; I don’t think that we were making patterns for heaters 
that vear but these; don’t think we were making any stove patterns, 
except a little range which he never took a casting of. 

XQ. 55. Was the J. L. Mott Iron Works at that time a corpora- 
tion ? 

A. Yes, sir. 

XN Q. 5-4. In what county and under what law was it organized ? 

A. Under the general law organizing corporations in Westchester 
county. 

XQ. 35. When you first spoke to Wiliam Burrows about mak- 
ing these patterns, state what you said to him and what he said to 
you—give the substance as near as you can? 

A. That would bea hard thing to do; Burrows was at me to 

make these patterns before my father died. 
276 X Q. 56. Can you not state the substance of what vou said 
to him? 

A. No, SID. 

XN QQ. 37. Do you remember ordering the patterns particularly, 
and can you state where the order was given ” 

A. I beheve the order was given In my store In| Water street ; | 
have a distinct recollection of ordering the patterns. 


Redirect : 


R. D. Q. 38. Why can you not swear positively that when those 
patterns first came from Burrows they were in proper shape so that 
they could be put together ? 

A. Because I did not personally attempt to put them together. 

R. D. Q. 39. Was the getting out of the castings for your tire-place 
heater first commenced to be used by vou, as test ified cither in De- 
cember, 1867, or January, 1868, delayed by reason of any changes 
or alterations in those wood patterns ? 

A. They may have been delayed by alterations or drafts for con- 
venience of molding and the making of flasks; no other delays. 

R. D. Q. 40. When did vour tather die ” 

A. On the 8th day of May, 1866. 

R.D.Q. 41. You say Burrows was applying to you to make these 
patterns before your father died; did you have any conversation 
with any other party about getting up such patterns before you com- 
municated your ideas to Mr. Burrows: if so. with whom ? 

A. With my father. 


‘ 
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Reeross: 


R. X.Q.42. Have you contributed in any way to the defense of 
this suit or are you interested therein, directly or indireetly, ad- 
versely to the complainants ? 

A. Not a cent—not in any manner interested except as a witness. 

hR. AX. Q. 45. Do you belong toany combination to resist or to aid 
in resisting this or any other stove or heater patents ? 

A. | do. not, sir. 

JORDAN L. MOTT. 


Adjourned to Tuesday, February oth, at 12 m. 


Zid Met, pursuant to adjournment, Tuesday, February oth, 
1S7S. 


Winttam ©. Lesster, being produced on behalf of defendants, 
and duly sworn, deposes as follows: 

(). 1. What is vour name, age, residence, and occupation ? 

A. William C. Lesster; forty-four years old ; 252 West 52d street, 
New York city; not in business at present. 

(). 2. Please look at the fire-place heater now shown you and 
marked “ Defendants’ Exhibit Lesster No. 1,” and state when you 
first commenced to make and sell such fire-place heaters. 

A. To the best of my knowledge it was in 1866.) [ had them 
made before the patent was out. The patent I referred to is dated 
January 29, 1867, No. 62625. 

(J. 3. Where was your place of business in the year 1869? 
A. + 279 Broadway, New York city. 

(). 4. [see in the drawing of your patent there is shown a_ per- 
forated top, andin the heater, “ Defendants’ Exhibit Lesster No. 1” 
there is not shown such perforated top; which way did you make 
them in the year 1866? 

A. Both ways: the perforated I used a great many years before 
1566 on another heater. ; 

().0. Was this a successful heater in use, and did you introduce 
them to any extent from the vear 1S66 on? 

A. It was successful in use, but not many were sold or used the 
first year. We sold them, sold them subs sequently, but not very 
extensively—5 or 6 a year on the average. 

(). Did you ever introduce into said fire-place heater a magazine 
feed suspended within the eylinder or body of the heater from its 
top portion and feed through the top of the heater; if so, when did 
you first make and sell such a construction of heater ? 

A. About the year 1570—I am not certain about that—about that 
year, | think. 

(). 7. What change had you to make in the heater, “ Defendants’ 
Exhibit Lesster No. 1,” in order to introduce such magazine feed 

and top feed hole? 
278 A. Cut off the top and put in the feeder with slide, which 
latter [ put in as an extra precaution on account of gas. 


on 
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Q. 8. Will you produce such a magazine feed and slide as you 
refer to, together with the portion of the heater cylinder into which 
such magazine feed was introduced ? 

A. I do here produce it. 


Defendants’ counsel puts in evidence the Lesster heater as “ De- 
fendants’ Exhibit No. 1;” also puts in evidence the magazine feed, 
slide, and portion of heater cylinder just produced by the witness as 
“ Defendants’ Exhibit Lesster No. 2.” 


Q. 9. Atthe time you introduced this magazineand top-feeding con- 
struction in your heater was such construction well known to you ? 
If so, when did you know of its existing. 

A. I don’t know of its existing anywhere. 

Q. 10. You do not understand my question. I do not ask you as 
to your heater existing with it previously, but whether you knew of 
a construction of magazine feed,and hole in the top for introducing 
the coal into such magazine feed from the top, anywhere previous 
to vour embodying it in your stove or heater; and, 1f so, where? 

A. I can’t answer, because I don’t know. I might have seen or 
might not, for | did not think anything of its importance when I 


made it, otherwise [ would have got a patent for it. 


Q. 11. Were you not aware that previous to your introducing into 
your stove or heater of a magazine feed that such a construction of 
magazine feed existed in outstanding stoves, such as the “Morning 
Glory,” and other stoves, and that such stoves were fed from the top, 
substantially as was the case in your stove or heater “ Defendants’ 
Exhibit Lesster No. 1,” with “ Defendants’ Exhibit Lesster No. 2” 
added to it? 

A. IT remember one; I don’t know whether it was the “ Morning 
Glory.” It was Littlefield’s heater, and was used in railroad cars 

and elsewhere, in houses, Ke. 
279 Q. 12. Did that construction of stove differ from your con- 
struction of heater, with “ Defendants’ Exhibit Lesster No. 2” 
added, so far as the magazine feed being suspended within the eylin- 
der or body of the stove and its being fed in from the top are con- 
cerned ? 

A. It was the same, as near as I ean think. 

Counsel for complainants seasonably objected to the examination 
of this witness concerning prior knowledge of the plaintiffs’ inven- 
tion, because he is not properly named in the answer. 


W. C. LESSTER. 


Davip Tompkisxs, being produced on behalf of defendants and 
duly sworn, deposes as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. David Tompkins; past sixty-four; Mott Haven; working in a 
foundry, J. L. Mott’s foundry. 

Q. 2. Ifow long have vou worked in that foundry ? 


A. I commenced there in 1841, when Mr. Mott began his works 


there. I have only been away about three months. 
21—150 


en eee nwa |. Senn. al oo apeees Se. may 


162 THE THATCHER HEATING CO. ET AL. VS. 

(). 5. Have you any knowledge of a set of patterns for a fire-place 
heater, containing a magazine feed within the cylinder or body 
thereof, and a top opening in said magazine feed for feeding through 
the top of the heater, being received at said foundry? If so, when 
did they arrive? 

A. At the best of my knowledge, they came there in 1867, late in 
the season, nearly in December, I should suppose—December, 1867. 
(). 4. How soon were castings taken from said wood patterns ? 

A. As soon as possible; they hurried along as soon as they could; 
[ can’t tell to a week or so. 

(). 5. What was done with the castings that were taken from said 
wood patterns? 

A. They were put together and carried to Mr. Mott’s house; the 
heater was put up there. 

Q. 6. Did you see that heater in use in Mr. Mott’s house that 
winter? 


A. I saw it once; I think rather towards spring time. 
280 ().7. How did it appear to burn, well or ill? 
A. The coal seemed to burn very well in it. 

(). 8. How do you fix it as the year 1867 when those wooden pat- 
terns arrived at the foundry ? 

A. Weli, on account of old Mr. Mott’s dying in the spring of 1866, 
and [ recollect it pretty smartly as being only a year afterwards— 
little over a vear. 

(). 9. Were those wooden patterns altered before the castings were 
taken from them for Mr. Mott’s stove? 

A. | don’t know of any alterations; [ am not in the wood de- 
partment. 

(). 10. Do you recollect of any iron patterns being taken from 
those wood patterns, for use in the foundry, in the casting of similar 
heaters to the one which Mr. Mott so put up and used ? 

A. Yes, sir. 

(). 11. Do you recognize in this room any of those patterns which 
were so taken off from the wooden ones and so used ? 

A. Yes, sir; I recognize these two pieces, Defendants’ exhibit 
Mott No. 2 

(). 12. Do you know what has become of those wood patterns and 
the remainder of the iron patterns so taken off from them ? 

A. I don’t know anything about the wood patterns, or where 
they went; the iron patterns I had orders to break two months ago, 
at the time an inventory of stock was taken. 

(). 15. Had you stopped easting such heaters; and, if so, why had 
you stopped casting them ? 

A. TI can’t tell why we stopped, but we had stoppeda year or more 
before. 

(J. 14. Was any other set of heater patterns received at the foun- 
dry from that time (1867) up to 1870? 

A. Not as I know of; at present they have a set using. 


— 
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Cross-examined by complainants’ counsel : 


X Q. 15. Are you sure that no other set of heater patterns were 
received atthe J. L. Mott Iron Works from 15867 to 1870 ? 

A. Not that ever I saw. 

X Q. 16. Can you swear positively that no other set of heater 

patterns were received at the J. L. Mott Iron Works from the 
281 ~—s fall of 1867 to the beginning of 1870, except the set you 

have already mentioned; do you know enough about it to 
state positively ? 

A. There has been none but what I have stated; there never came 
anv in my possession; that is all I can say. 

XQ. 17. What other heaters were got out at the J. L. Mott Lron 
Works next after the one spoken of in vour direct examination ; 
the wooden patterns of which you say came to the foundry in the 
latter part of 1867? Give the trade names of the heaters. 

A. There was a heater that he is running now called the “ So- 
clal;” the other one they called the “ Defiance,” which was the one 
of which the Defendants’ Exhibit Mott No. 2 was the iron pattern. 

XN Q. 18. Who made the wooden patterns of the “Social?” 

A. I don’t know. 

X Q.19. Don’t you know whether they were made at the J. L. 
Mott [ron Works or not? 

A. No, sir; I don’t think they were. 

X Q.20. Who made the wooden patterns for the “ Defiance?” 

A. [don’t know; they came there already made. 

X Q. 21. Can you swear positively that it was not after December, 
1867, when the wooden patterns for the ‘“ Defiance” came to the 
foundry ? | 

A. To the best of my knowledge, 1t came there at that time. 

X Q. 22. Is your knowledge so definite and do you remember it 
so accurately at this distance of time that vou can swear positively 
on the subject ? 

A. Certainly ; I could not swear to the minute, day, or anything 
of that kind. I am swearing to about the month to the best of my 
knowledge. 

XQ. 23. Then vou cannot swear positively that the correct date 
Is December, 1867, but you only think so? 

A. Yes, sir; to the best of my knowledge. 

X Q. 24. Are you sure it was not January, 1868 ? 

A. Quite sure. 

XQ. 25. How do you know whether the wood patterns were 
altered or not as spoken of in your answer to Q. 9? 

A. I don’t know as they were. [ never saw any alteration in 

them. | 
282 X Q. 26. Question repeated. 
A. I don’t know; I don’t know of any alteration. 

AX Q. 27. Question repeated. 

A. I don’t know whether they were altered or not; T never knew 
them to be altered. 
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Redirect: 


R. D. Q. 28. Please look at the fire-place heater, Defendants’ Ex- 
hibit Burrows No. 2, and state how it compares or differs from the 
tire-place heaters which was put up in Mr. Mott’s house, the castings 
of which were taken from the wood patterns ? 

A. It looks hke the same. 


Recross : 


R. X Q. 29. Can you swear positively that it is exactly alike, and 
that it has exactly the same parts composing it as the one cast from 
the wood patterns of 1867? 

A. To the best of my knowledge, it looks just the same as if the 
same heater had came here out of his house. 

R. XN Q. 30. Why do you say * to the best of your knowledge ” in 
vour last answer ? 

A. IT saw one up there and I see this and they look alike. 

R. XQ. 51. Question repeated. 

A. Because they look alike. 

R. XQ. 52. Question repeated. 


Objected to as fully answered. 


A. That one looks as if it might have been the one in Mr. Mott’s 
house. 

R. XQ. 35. Why do you use the expression “to the best of my 
knowlededge” in answer to R. X Q. 29, instead of swearing posi- 
tively on the subject? 

A. Those castings were taken all off from one set of patterns. 


Answer objected to as Irresponsive. 


NX Q. Ot Question repeated. 
A. IT can’t tell whether that they came out of Mr. Mott’s house or 
any other man’s house. 
R. AX (255. Can you swear positively and give a direct an- 
285 swer to R. NX Q. 29 without qualifving it with the words “ to 
the best of my knowledge?” And if you can, please do so. 
A. I cannot so swear. 


Redirect : 


R. D.Q. 56. Have vou any doubt in your mind that that heater, 
Defendants’ Exhibit Burrows No. 2, is not different from the one 
Which was put into Mr. Mott’s house in the clements which are 
shown in the construction of that heater? 

A. [have none at all. I can’t see anything different. 

his 
DAVID x TOMPKINS. 
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ANDREW Brown, being produced on behalf of defendants and 
duly sworn, deposes as follows: 


Q.1. What is your name, age, residetice, and occupation ? 

A. Andrew Brown; 62 years old; Brooklyn, N. Y.; Brown & Pat- 
terson’s Iron foundry; Tam Brown, of that firm. 

().2. Have you any knowledge of the sale in the city of New York 
of a fire-place heater containing a fuel magazine within the body 
thereof and a feed opening in the top of said heater, by means of 
which opening in the top coal could be introduced into said fuel 
magazine, which fire-place heater was called the Nott heater; if so, 
by whom was it sold in the city and between what years? 

A. Yes; it was sold by H. Nott & Company previous to the year 
1855, and after that down to about 1542 or 1545. 

(). 5. Were you employed in that firm of H. Nott & Co.; if so, 
during what vears and in what capacity ? 

A. I was emploved as salesman and delivery clerk from 1555. to 
1862. HI. Nott & Co. changed in the vear 1857, and then it became 
Stratton & Seymour, till 1841, and after that Shepherd & Company. 

(Q). 4. Did the magazine feed in that Nott fire-place heater 

284 have an opening through the top of the heater and sufficiently 

in front of the mantel or fire-place in which the heater was 

placed to insroduce coal through such opening and down into such 
magazine feed ? 

A. Yes; it did. 

Q. 5. Can vou produce a model of the same in tin; if so, will you 
please do so? 

A. I can and do. 


Defendants’ counsel puts said model in evidence as * Defendants’ 
Exhibit Brown.” 

(J. 6. Have you seen heaters like “* Defendants’ Exhibit Brown ” 
only in cast metal in use between the years 1555 and 1S45,and did 
they heat apartments above the rooms in which they were placed ? 

A. Yes; I have seen them, and they did heat rooms above where 
they were placed. 

(). 7. Did it not operate on the base-burning principle, and with 
the magazine filled with coal ? 

A. It did. 

(), S. Ilow Many sizes of this Nott fire-place heater were made 
and sold in the city of New York between the vears 1855 and 1845? 
There were three sizes sold. 

Q).9. Is this tin model, Defendants’ Exhibit Brown, a correct repre- 
sentation of the construction of those Nott’s fire-place heaters made 
and sold, as vou have testified, in the city of New York in the vears 
1855 and 1845 ? 

A. It is, with the exception that on the back there were cast-iron 
pipes that the smoke went through for ventilation, and the top was 
flat instead of on a level. 

Q. 10. How much did this heater project in front of the mantel 
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or fire-place? Give the measurement on the top of the heater where 
the magazine feed-door is placed. 
A. Somewhere about seven inches in front of the frame. 
Adjourned till Thursday, February 7th, 1878, at 11 o'clock a. m. 
Tuurspay, February 7th, US7s. : 
Met pursuant to adjournment. 


(Complainants’ counsel seasonably objected to examination of this 
witness so faras it tends to show any prior knowledge of the in- 
vention covered by the plaintiffs’ patent, because the witness | 
285 is not properly named in the answer, and also to questions 2, | 
4,6, 7, & Yas leading.) 
Defendants’ counsel states that he produces the witness to prove 
that Charles J. Shepherd had prior knowledge of the atleged Ven- 
tion of Thatcher, at the city of New York, the said Charles J. Shep- 
herd having been one of the firm of Shepherd WX Company referred 
to by the witness in his answer to D. Q. 5, the said Charles J. Shep- 
herd being deceased ; that defendants’ counsel will formally prove 
the death of said Shepherd if requested to do so by complainants 
counsel. ! 


Q). 11. Was Charles J. Shepherd one of the firm of Shepherd & Co. 
referred to by you in your answer to Q. 3, and Is said Shepherd 
living or dead at the present tiine ? 

A. Tle was one of that firm. He died at his residence in Brooklyn, 
N. Y., a vear ago last May. 

().12. Had Charles J. Shepard, as such member of the firm of Ar 
Shepard & Company, knowledge of the selling and use in the city 
of New York of the heaters referred to by vou In your answer to 


OQ). 6. | 
(( Yyjected [0 as leading.) 
A. [say ves, because he was in the place since i850, the same as | 

1 was, and was in the store all that time, with the exception of about 


' LWo Vears. 


i 
Withess cross-examined by complainants’ counsel : | 
\ 2. I5. Who made the model * Defendants’ Exhibit Brown ? ” 
A. The man’s name | don't know. | 
i NX @. 14. Did you have anything to do with directing its being 
{ mide ? i 
| A. | LaAaVEe hima rough sketch of the outline of the front part of 
: itand the interior flue, and told him if he went to 242 Water street 
| he miiglit see some of the old ones there. ; 

XN Q. Lo. Did you go to 242 Water street. and did you find some 


(yf the old OliCS there r 

A. PT went to 22 Water street, N. Y., and went upstairs on the 
first floor and went about half way back in the loft and did not see 
mad of the old-fashioned grates, such as the “* Defendants’ Exhibit 
srOWwn.” 
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286 X Q. 16. Did you make any further efforts or inquires en 
the subject of these old stoves at 242 Water street? 

A. I did not, farther than inquiring if I could go upstairs to ex- 
amine. ‘The person in charge said he could not allow us to go up. 

X Q.17. Did you tell him your object and business ? 

A. I did. | 

XQ. 18. What did he say, and what did you say ? 

A. He said he had imperative orders from Miss Shepard, the 
executor, not to allow any person upstairs at all. T said that was 
enough. 

X Q. 19. Then you did not tell him what your business was” 

A. I did when I went up on the first floor; it was to see an old 
Nott’s grate or heater; that’s all I told him. The man that I suppose 
made the tin model was with me. 

X Q. 20. Did he sav whether or not any of those old hina were 
In existence 

A. He pol said J could not go up. 

X Q. 21. Where does Miss Shepard reside, and what is her name? 

A. She resides in Atlantic avenue, Brooklyn, No. 122, I think; 
her name, J think, is Maria; I could not be positive. 

X Q. 22. Did you ask her to let you see this old Nott’s grate, or 
look for it? 

A. I did not; I had no eonversation with her at all, if T had | 
should think that she would have allowed me to go up; but I have 
not seen her in a month. 

X Q. 25. When did you last see her and had the interview: 
any relation to this suit ? 

A. I collected a bill from her two or three weeks ago; the inter- 
view had no relation to this suit whatever. 

XQ. 24. When did you last see and examine one of these Nott 
heaters ? 

A, That is very hard to tell; I could not state the month or the 
vear at all; that is to, swear to. 

X Q. 25. Can vou swear that you have examined one of these 
Nott heaters since 1847 ? 

A, ~— I can . swear. 

X (). 26. Can vou swear that you lave examined one of 
287 the ‘se Nott heaters since 18: 50° ? 
A. I could not swear to it; I may have, as I told you I left 
there in the vear 1862. 

XQ. 27. Do you mean to tell the court that vou undertook to 
have a model made under your directions, and to swear to it in this 
suit, as representing the Nott heater, of which you have spoken, when 
vou are not sure that you have examined a Nott heater since 1850, 
and when vou thought that by simply asking Miss Shepard vou 
and the person who was to assist In making the model could obtain 
access toun old genuine Nott heater, which you believed to be at 
242 Water street, New York ? 

A. You put down then what I did not say, that this man would 


go upstairs with me; [I never said that; I said that myself would go 


up; and in regard to that model [ can swear to that, because I have 
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handled them since the year 1832, in Seotland, in Edinburgh, and 
in New York, too; as far back as that I mean to say. 

X (). 28. You have already said, have you not, that this tin model 
is not correct in respect to the shape of the top; how came that 
mistake to be made? 

That I don’t know. 

X Q. 29. Will you produce the drawings which you gave the 
man from which he made the tin model ? 

I could net; I did not make regular drawings, just a rough 
outline. 

X Q. 30. Where is that rough outline ? 

A. ‘I don’t know. 

X Q. 31. Where is the man that made the tin model? 

A. | ay know. 

X (. 32. Who introduced him to you, and where? 

\ Mr “rat at his store in Water street. 

XQ. 55. What did you each say at that interview ? 

A. Mr. ‘Ge uf said that he wanted me, if [ could, [to] give him any in- 
formation about the old Nott heater erate: I said that we could v0 
across to Shepard’s and see some of them, but we did not see any ; 
we were not allowed to go upsairs; that was all that passed between 
Mr. Graff and I,and there was the man that I supposed was to make 

the tin model. 
288 XQ. 354. Did he have anything to say? 
A. Ile looked in and examined a Nott stove, because I 


told him the principle was all the same in regard to the burning of 


the fuel; the construction was all the same between the two. 

X.Q.55. Where did he look in and examine a Nott stove? 

A. At 242 Water strect. 

XN Q.o6. [low do you know he did that ? 

A. I was present. 

X Q.57. [thought you said they would not let you see the old 
Nott stove; do you mean to modify that? 

A. [ meant grate—I said grate. I did not say stove ; you can see 
the stoves anywhere. 

XN @.58. Then by Nott stove, in your X. 55 answer, you refer to 
the Nott stove as made at present? 

A. As it has been always made. 

XN Q.59. Question repeated. 

The Nott stoves are made the same to-day as they were made 
twenty-five years ago—that is,the principles. 

XQ. 40. What was the trade name of the heating apparatus re- 
ferred to in your direct examination, and of which you say three 
sizes were constructed ? 

A. It was “ Nott’s grate.” That was the common name at that 
time. 

XQ. 41. W ill you swear that it had no other trade name? 

A. I won't swear to that. 

XQ. 42. Don't you know that it had another trade name besides 
“Nott’s grate? ” 
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A. It may have been termed sometimes a heater and sometimes 
an open stove grate. : 

XQ. 43. Will you swear that it had no other designation besides 
those you have mentioned ? 

A. Not that I can remember. 

XQ. 44. During what period were you in the employ, of Shep- 
herd & Co.? 

A. From 1841 to 1562 

XQ. 45. Did not Shepherd & Co., while you were in their employ, 
have a set of wood-cuts which they published and distributed repre- 
senting their various goods ” 

A. Yes. 
289 XN Q.46. When did you last see one of those papers? 
A. The day before yesterday. 

XQ.47. Were not the trade names of the various goods repre- 
sented on that paper printed thereon ? 

A. [don’t know; I did not read the names of the stoves; I saw 
it in Mr. Burtis’ hands in this office. 

X.Q. 48. Was any particular wood-cut called to yourattention by 
Mr. Burtis, or any one? 

A. Yes; one. I] was asked what was that; I said that’s a Nott’s 
heater or grate. 

X Q.49. Then while you were in the employ of Shepherd & Co. 
this particular kind of heater referred to in your last answer was 
known by no other name than those you have mentioned ? 

A. Not to my knowledge. 

XQ. 50. The thing represented on that wood-cut was the same as 
the thing spoken of in your direct examination, of which you say 
there were constructed and sold of three sizes, was it not ? 

A. Yes, it was the same. 

XQ. 51. If this thing had been known by any other name than 
those you have stated your memory would have enabled you to 
recollect the fact, would it not? 

A. In taxing my memory [am impressed that they were some- 
times called “ Saracenie gr ate.” 

XN (Q. 52. Ilow many of these “Saracenie grates” were ever sold 
by you, or to vour direct personal knowledge ? 

A. To the best of my recollection there micht have been from one 
toa hundred; I could not recollect, it was so lone ago. 

XN Q.55. TLlow many of these “ Saracenic grates * aid you ever see 
in actual use with the fire burning in tem ? 

A. I should think about cight or nine, or thereabouts ; more or 
less. 

XQ. O4. Where did you see them in use, and by whom ? 

A. I saw them at Dr. Milnor’s house, in Beekman street. Ile was 
the pastor of St. George’s church. Mr. Robert Stratton’s house, in 
Rose street; one up in 14th street, aman by the name of Smith ; 
one in Sands street, in Brooklyn, an old sea captain had. There 

mieht have been others, but I don’t recollect them. 


290 X Q. 55. What was your special business with Shepherd 
& Co., down to 1816? 
22—150 ’ 
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\. [ was delivery elerk and doing errands. 

X QQ. 56. How came you to examine the stove in Dr. Milnor’s 
jiouse, called the “Saracenic” grate, while a fire was burning In 
It? 

A. There would be word sent around that the stove wanted some 
repairs, isinglass or front grates, and I would go around and put 
them in sometimes. It was just around the corner from the store. 

XQ). 57. Was it part of vour business to do repairs ? 

A. When it was needful. 

XQ. 58. How many times did you repair Dr. Milnor’s * Sara- 
cenic ’ grate, or examine it, while a fire was burning In it” 

A. IT could not recollect. It could not be repaired while the fire 
Was burning In it, except putting In isinglass. 

XQ. 59. Did you help put it up? 

A. No, si 

X (. 60. How many times did you see it after it was up: will 
you swear you saw it once with or without a tire in it? 

A. This heater was put up before Shepherd’s time. 

X (). 61. Is the same true of all the other heaters spoken of in 
answer to X Q. 99”? 

A. I ged not say In regard to that. 

X (J. 62. Name one of such heaters, stating when, where, and by 
whom vi suw It in use, that was either made, used, or sold) by 
Charles J. Shepherd or his firm. 

A. I could not state the place, or when, or the person. 

XQ. 65. Can you swear that any of these “ Saracenic grates” were 
sold by Charles J. Shepherd or his firm ? 

A. [T could not swear either for or against It, as the time isso long 
Ago. 
X QQ. 64 Can vou swear that vouorany other emplovee of Charles 
J. Shepard or lis firm sold any of these Saracenic grates while vou 
were In the employ of Shepard’s said firm ? 

A. T would not swear to it, but I think they did. 

XQ. 659. You have spoken of certain heaters in Edinburgh, Seot- 
land; state by whom they were made. 

A. | don't know who made them. 
21 X 4). 66. State how you came to have anything to do with 
those heaters in Edinburgh, Scotland. 

A. | was employed in the store where they were for sale when I 
was a young lad: [ presume they eame from London. A son of the 
Notts, in Water street, had a place of business in London; they made 
the stoves there and they cast them there, and I have seen the same 
stoves in Water strect that were in England in 1851 or 1852. 

X @). 67. What vear did vou come to this country ? 

A. In 1855. 

X Q.68. Look upon the piece now shown of * Defendants’ Exhibit 
Brown,” and state exactly of what material [it] was made, and the 
dimensions of the corresponding piece of the Saracenic heaters that 
you had to do with in Edinburgh, Scotland. 

A. It was made of east-iron. It was made of three pieces, the 
Sime as it was made in this country; each side piece was about six 
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inches wide throughout. It was all straight and did not have the 
gaps shown in the exhibit, and it was all full of small holes in the 
whole front to let the heat out into the room, both top and = side 
pieces. The top piece was from about two foot four Inches to two 
foot eight in width from side to side. 

The top piece was laid over the upper ends of the upright side 
pieces just enough fora key to catch to hold them together. The 
depth of the top piece in the center was about six inches, and about 
three to four and a Half inches on the sides, where it joined the side 
pieces. 


The part of the exhibit reterred to by the witness is marked 7A" 
by the examiner. Each side piece is marked Bb. 
The points where the jags are are marked J. 


XQ. 69. Why did you have made these jags indicated at J J, 
when vou undertook to represent these Saracenie grates by a tin 
moclel ? 

A. | had nothing to do with making the tin model at all: 

292 I did not give full drawings : I did not mention or direet In 

regard to the part of Defendant’s Exhibit Brown at all; that 

has been taken from that cut, I should think. Will you allow me 

to show how these jags came to be made so that the frame could 
come down on the side of the tire model ? 


Last sentence of above answer objected to by complainants’ coun- 
sel as Irresponsive. 


XQ. 70. Why did vou swear that that tin model was a correct 
representation of these Saracenic grates without saving anything 
about the jags J J” 

A. [ did not swear that that was a perfect model. | said that the 
outlines as to the general appearance in the front resembled Nott’s 
heater. There is half a dozen things there that was not in Nott’s 
heater at all; there are cast-iron pipes on the back of Nott’s heater 
for radiation that are not in the model. 

XQ. 71. Was it not a well-known fact that this Saracenic grace 
Was an article covered by a patent? 

A. It was generally known by a great many men that there were 
two or three patents on it; that’s what I have heard around the 
store. 

XQ. 72. Will vou produce “ that cut” spoken of in your answer 
to N GQ. 69? 

A. I have not got it. 

XQ. 75. Who has got it ? 

A. I don't know. 

XQ. 74. Who last had it to your knowledge and at what time? 

A. The last time I saw that cut was the day before yesterday in 
this office: I don’t know who last had it: Mr. Burtis had it last to 
mv knowledge, as he showed it to me. 


Counsel for complainants calls upon the defendants, and particu- 
larly upon Mr. Burtis, to produce the wood-cut referred to by the 
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witness, and counsel for complainants gives notice that he desires to 
cross-examine this witness concerning that paper. 

Defendants’ counsel states that he intended putting it in on the 

redirect as evidence for the defendants, and that it is time 
293 enough when it is put in evidence for complainants’ counsel 
to seek a cross-examination thereon. 

XQ. 75. Mr. Burtis has been present at this examination for the 
last half hour, has he not ? 

A. I should think he has. 

Met pursuant to adjournment. 
Monpay, February 18th, 1878. 

Cross-examination of the witness, ANpkEWw Brown, contin- 
ued : 

XQ. 76. Will vou describe the exact construction of any of the 
heaters like Defendant’s Exhibit Brown that you saw in Edinburgh, 
Scotland, in use for the purpose of heating a room or rooms above 
the one in which the heater stood, explaining in detail how the 
heat was carried to the apartment or apartments above, if at all? 

A. The heat was carried up in tin pipes, to the best of my recol- 
lection. It is a verv hard matter to describe that heater, as I have 
not got a model here to show it. The bottem plate is made of cast- 
iron and the side is cast-iron; also the front. These are carried out 
about one foot ten inches high or thereabouts, lined with fire-brick 
on the ends and back, with a division of fire-brick about two-thirds 
of the size in width of the chamber of combustion running down 
to about four inches above the grate, so as to allow a magazine for 
eoal, with an opening behind this flue-brick for the draft. On the 
top of the first section was a second section carried in on the front 
and the ends, smaller than the first seetion, running up about six 
inches high, that forming a continuation of the magazine below 
upwards, with a cover on the top to feed it from, to put the coal in, 
and a damper to let off the gases and make direct draft; then on 
the back was a cast-iron dish-plate: the draft went mto that and 
down onto the bottom base, from thence up through cast-iron flues 
to the upper chamber, where the smoke-pipe sets on. In front of 
the stove were grates and isinglass showing the fire, with cast-iron 
facings or frame made in'three parts fitting onto the body of the grate, 

meant to fill up the openings between the outside of the erate 
294 and the inside of the fire-place. In this facing, or frame, small 

holes were perforated to let the heat out into the room where it 
stood. Thatis about the description as near as [ ean recollect. The 
bottom 1s a rotary grate revolving on an axis. “The width of the 
body or first story 1s about twenty inches and the depth about ten or 
twelve inches. 

X Q. 77. Is not the tin model, “ Defendants’ Exhibit. Brown,” in 
this room, and has it not been here ever since you came here to- 
day ¢ 
A. | can’t sav in regard to all that timeas TI have not been here all 
day. The outlines of the front of that model, “ Defendants’ Exhibit 
Brown,” is like the regular grate. 
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Objected to as irresponsive. 


X Q. 78. Question repeated. 

A. Yes; it isin this room; it was, to my knowledge; I saw it 
when I came in this morning standing there; I have been out 
twice. 

X Q. 79. You say in your answer to X Q. 76 that “ the dratt went 
through cast-iron flues to the upper chamber where the smoke-pipe 
setson;” do you mean the draft carrying the products of combus- 
tion into the smoke-pipe ? 

A. I mean and say that the smoke and heat went up these cast- 
[iron] flues, except when the damper was opened, that being more 
direct to the smoke-pipe than up through the cast-iron flues. The 
damper, when shut, the flame and heat and smoke had to go up 
these cast-iron flues into the top chamber where the smoke-pipe 
sets on. 

X Q. S50. Where did the smoke-pipe set on ” 

A. The smoke-pipe set on the cast-iron plate on the top of the 
erate, towards the back part of the top. 

XQ. SI. You have not explained how this apparatus which vou 
say you saw in use in Edinburgh heated the room above that im 
which it was set. 

A. I have never said that I saw it in operation in Edinburgh, to 
my recollection of my testimony given. 

XQ. 82. You have not explained how this apparatus, which vou 
say vou saw in Edinburgh, was arranged to heat rooms above that 

In Which it was placed ? 
295 A. I never said that I saw it in Edinburgh put up or ar- 
ranged in that way; [have seen the grate in Edinburgh ; be- 
eause we never sold any there. 

N Q. 85. What did vou have them there for if not for sale % 

A. For sale. 

XN QQ. S4. How many did vou have ? 

A. We had one—a sample one. 

NAN Q.55. Then, that is what vou mean when you sav. in answer 
to XN Q. 27, when vou say, speaking of these heaters, “f have 
handled them since the vear 1832, in Scotland, in Edinbureh, and 
in New York, too, as far back as that ;’ you mean, then, only that 


you had a sample in Edinburgh ; that you never knew — to be sold 
or set up ? 
A. Yes. 


XN Q. S86. Why was this “Saracenic erate,” as vou call it, not sold 
after 1845, as vou have stated ? 

A. People’s tastes and minds alter. It was the same way with the 
Nott stove after 1845; furnaces—hot-air farnaeces—came in and took 
their place. 

XN Q. 57. Will you swear positively that Charles J. Shepard ever 
had knowledge of the use of any one of these Saracenic erates for 
the purpose of heating a reom or rooms above the one in which it 
was placed, it being placed within the mantel of a fire-place of the 
ordinary construction ; and, if so, state where Charles J. Shepard 
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saw the same in use and exactly describe the mode of carrying the 
heat to the upper room or rooms, and state who had it in use. 

A. I won’t swear to Charles J. Shepard’s seeing that; he may and 
may not. The firm at that time was Stratton and Seymour, and C. 
J. Shepard was a clerk the same as I was; the firm might have 
been Il. Nott & Co.; IT mean H. Nott & Co., and then eee X& 
Sevmour. 

X Q.S88. How long was Charles J. Shepard eer | with any 
of the firms mentioned in vour last answer, and during what period, 
and in what capacity ? 

A. He was with If. Nott & Co. in the fall of 1855 to the vear 1857, 

[ think it was, when they failed. Stratton & Seymour suc- 
296 ceeded il. Nott & Co., and Mr. C. J. Shepard came back to 

them im the year 1838 or 59, and was > them till the year 
1S41, emploved as a clerk, when, in the year 1841, he bought out 
Stratton & Seymour. He was salesman, kept some of the books, 
and collected bills. 

XQ. 59. What was your business during the same period? State 
particularly. 

A. Twas receiving clerk for goods coming in and for delivering 
the same, and charging them on the blotter, and keeping men’s 
time, opening and shutting the store and sweeping out. 


Redirect examination: 


Rh. D. ie 90. Were vou with the firm of Stratton « Seymour while 
Charles J. Shepard was a clerk, namely, from the year 1838 to 1841 ; 
also were you employed by said Shepard after 44 bought out said 
Stratton & Seymour; and, if so, for what length of time? 

A. To the first part of the question lf answer ves; I was emploved 
by said Shepard after he bought out Stratton & Seymour till May 
10th, 1S62 

R. Db. Q. 91. Have you any doubt of Charles J. Shepard’s having, 
during these periods of time referred to in the last question, knowl- 
edge of the use of these fire-place heaters called Saracenic grates, for 
the purpose of heating a room or rooms above the one in which such 
fire-place heater was placed ? 


Obiected to as leading and incompetent. 


A. IT have no doubt; he must have known about these heaters, I 
should think, because he was there in the vear 1835, the same year 
I went there, and was there the whole of the time, with the execep- 
tion of about fifteen months, after the failure of H. Nott & Co. 


Objected to as irresponsive. 

R. DP. Q. 92. Was it any part of his duties to sell such tire-place 
heaters during said periods of time ? 

Objeeted to as leading. 

A. Yes; he acted as salesman. 

Rh. D. @Q. 95. Please look at the circular now shown you, and state 
if you recognize it. 
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A. I do. 
297 R. D. Q. 94. What is the fire-place heater as sold by said 
Shepard, as shown on that circular, and state when said cir- 
cular was used by Shepard. 


Objected to as assuming what was not proved and as leading. 


A. It is the one around here, Saracenic parlor grate for dining- 
rooms, &c. That was what it was called then. This sheet must 
have been printed in 1841, or after, but some of these were in exist- 
ence long before that under I. Nott & Co. 

R. D. Q. 95. You have stated in your cross-examination that 
features were contained in that Nott fire-place heater which are not 
shown in the model “ Defendants’ Exhibit Brown.” Can you refer 
to and produce a model which shows all the features of that Nott 
fire-place heater, including the way in which the mantel frame of 
the fire-place heater was constructed? If so, please do so. 


Objected to as leading 
A. IT ean and do. 


Model produced by witness put in evidence as “ Defendants’ Iex- 
hibit Brown No, 2.” Cireular referred to by witness put in evidence 


) eae 


as “ Defendants’ Exhibit No. 3. 


Recross-examination : 


Rn. XQ. 96. Who made * Defendants’ Exhibit Brown No. 2?” 

A. There was a man came to our oflice, | don’t know his name, 
a tin man, to see if I could more fully explain than IT had hitherto 
done in making the first model, as he wanted to make another. I 
did so, to the best of my recollection, of all the parts, especially those 
about the chamber of combustion, with the back flues, lower and top 
chambers of flues, and the facings or frame made in three parts. 

Rh. X Q.97. Do you mean to swear that the faeing of this model 
ought not to have been perforated with a number of holes to let the 
heat out into the room, as you have stated ? 

A. | don’t swear to that. [I told him to make holes in the side 

pieces. 
298 Rh. X Q.98. Then there ought to have been holes perforated 
in the side pieces to represent the holes which you have 
stated were designed to let the heat out into the room, ought there 
not? 

A. There ought to have. 

R.X Q. 99. Ought not the upper cross-piece, which I now mark 
“A,” to have been perforated with holes to represent the holes which 
vou have stated were designed to let the heat out into the room ? 

A. To the best of my recollection, and [am almost positive that 
there were no holes or perforations in that upper centre piece in the 
original, 

Rk. X Q. 100. How came you to swear that this model, “ Exhibit 
Brown No. 2,” shows all the features of that Nott fire-place heater, 
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including the way in which the mantel frame of the fire-place 
heater was constructed, and are you any more sure of the correcet- 
ness of the other parts of the model than you were of the correctness 
of the two pieces whieh you say now ought to have been perforated ? 

A. IL never swore that these models were perfect in all the forma- 
tions of the plates, in regard to the ornamentation, with the excep- 
tion on the sides; I know the sides were open work ; there were 
holes in them. 

Rh. XN Q. 101. Question repeated. 

A. I said before that they should have been perforated at the first 
examination; that these sides were open; Iam sure about these back 


flues that they are as in that model there, except that in place of 


being round they were square. 

R. XN QQ. 102. Why did you have these made round ? 

A. I told the man that there were flues running up; I did not 
say square or round to him. I presume, as all of these pipes are 
made round in these days, the tin man took it for granted that they 
were the same. 

Rh. X Q. 105. Was there a hinged lid on the top of those Saracenic 
grates ¢ 

A. The top cover was not hinged. 

R. XQ. 104. Why then did you make a hinged cover or lid? 

A. I told him the cover opened on the top; thatis all the instruc- 
tions IT gave him about that, and the same judgment, [ suppose, in 
regard to hinging; was same as the flues, because the covers are 


>? 
made to hinge in these days; [ mean at the present. 
2) R. XN Q. 105. Is the model, Defendants’ Exhibit Brown No. 


2, intended to represent each of the sizes of the Saracenic 
grate, of which you have spoken ” 

A. In the construction; there were three different sizes. 

Rh. X Q. 106. Were these three sizes in the same proportion ? 

A. Yes, they were; one towards another. 
Rh. X (. 107. Give the height of the largest size? 
A. They wereall about the same height—about two feet six Inches 
to two feet cleht inches, as near as I ean be correct. 

. XN (Q. 108. Hlow broad was the longest size? 
A. [ should think about three feet. 
t. XO). LOD. Tlow broad was the seeond size ? 

A. Somewhere about two foot eight or six. 

Rh. XQ. 110. Elow broad was the third size? 

A. Somewhere about two foot two, or two foot three. 

R. XQ. 111. Ilow deep from the front, just below the mica win- 
dows and thence to the rear of the whole apparatus, was it in the 
largest size? 

A. Somewhere about two foot six to two foot four, [ should think. 

Rh. X Q. 112. Same question in regard to second size. 

A. About two foot one to two foot two. 

R. XN (). 115. Now, the third size? 

A. Somewhere about two foot to one foot ten. They did not vary 
much in the depth; they varied more in the length. 
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R. X Q. 114. Is this model, “ Defendants’ Exhibit Brown No. 2,” 
constructed. correctly to a scale ? 
A. I gave the man no scale, and I don’t know if it is or not. 


Adjourned to Thursday, February 21st, 1878, at 11 o’clock a. m. 


Trurspay, February 2ist, 1878. 
Met pursuant to adjournment. 
Adjourned to Monday, february 25th, 1875, at 11 o’elock. 


Monpbay, February 25th, 1878. 
Met pursuant to adjournment. 
Rh. XQ. 115. Are you able to swear whether or not “De- 
S00  fendants’ Exhibit Brown No. 2” is substantially of correet 
proportions to represent what vou have spoken of as Nott’s 
Saraceni¢ parlor grate ? 
A. I should think it was, to the best of my recollection. 


Answer objected to as irresponsive. 


R. X Q. 116. Question repeated. 

A. I won’tswear to that, because I don’t know. I nevér measured 
the model. I could not swear that it is of correct proportions. 

R.X Q.117. Will vou swear positively that the back of that heater, 
“ Defendants’ Exhibit Brown No. 2,” by which I mean the part 
where the three upright flues are seen, Including the broad flue that 
goes downward to the base, with which the three upright round 
pipes are here connected, correctly represents the corresponding 
parts of Nott’s Saracenic parlor erate ? 

A. I can swear that there was a back broad flue there and up- 
night pipes. 


Answer objected to as irresponsive. 


R. X Q. 118. Question repeated. 
A. The other answer which I gave is the best I can give from 
my recollection; if I had scen a grate yesterday or to-day I could 


give it more definite or more explicit, I suppose. 


R. X Q.119. State whether you can or cannot swear positively, at 
this distince of time, as inquired of in Rh. XN Q. 117. 
A. To the best of my recollection, it does. 


Answer objected to as irresponsive. 
R. XQ. 120. Question repeated. 


Further repetition of question objected to as it has been fully an- 
swered in answers to R. X LL7 and 11S. 


A. My answer ts the same as the previous one. 
(Answer objected to as irresponsive.) 
R. X Q. 121. Question repeated. 
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Objection continued. Turther objected to as asking the witness 


the witness is his knowledge of the facts, and not to draw a 
301 conclusion ona metaphysical proposition. [t would be proper 

to ask the witness whether he can or cannot swear positively 
as to certain facts, but the question goes beyond this, and to any ex- 
tent beyond is Incompetent. 


A. I ecan swear there was a broad back flue and square armed 
pipes running up to these chambers. 


()bjected to as irresponsive. 


R. XQ. 122. Question repeated; and the witness is requested to 
notice that the question ealls for a direct answer—yes or no. 

A. Yes: to the best of my recollection. 

R. X (). 123. Is your recollection so clear that you can swear post- 
tively on the subject ? 

A. Yes; in regard to that back plate and these flues. 

R.N Q. 124. Is that all ? 

A. And the top and bottom chambers. 
Rk. XN Q. 125. Is that all vou can swear positively to the correctness 
of in the particulars inquired of ? 

A. IT think it Is. 

R. X Q. 126. Can you swear whether or not the base and upper 
part of the back part ef these heaters, shown here as connected by 
the upright pipes, was square or round ? 


A. They were of square form. 

Rh. XN Q.127. You are positive on that point ? 

A. Yes, 

R. XQ. 12s. Are you just as positive that there were three up- 


right pipes and not two? 
i A. There were some with two pipes, some with three, and some 


| with four pipes. 

| R.X Q. 129. What was the size of these square vertical pipes, 
which are in “ Defendants’ Exhibit Brown No. 2” represented as 
round ” 

| A. In the neighborhood of four inches by three inches in cross 
| action, but larger at the bottom. 
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Kk. XN QQ. 150. How much larger at the bottom ? 

A. They might have been an inch deeper at the bottom, but the 
same width. 

R. XQ. 151. Is the top piece of this model, “ Defendants’ Exhibit 
Brown No. 2.” a correct representation of the top of “ Nott’s Sara- 
cenie erate ? 7 

A. Not exactly ; the cover was not hinged, and the top was made 

in two parts put together with screws and nuts. 
DO R. XN Q. 152. Deseribe exactly how this top was made in 
two parts and put together with serews and nuts. 

A. T can’t do it. 

R. XN Q. 155. Do you mean that the two parts were put to- 


to draw a conclusion on his testimony. All that can be asked of 
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gether with screws and nuts or that the two parts were fastened to 
the body of the grate itself by screws and nuts ? 

A. I mean the back part was made fast by screws and nuts or 
bolts and nuts onto that back chamber, and the front part was fast- 
ened with serews and nuts to the front chamber, or second-story 
chamber. 

kh. X Q. 134. Now, where did the two pieces which you say formed 
the top of the whole apparatus come In contact with each other? 
Please rule a line across the top of the top piece of model “Defend- 
ants’ Exhibit Brown No. 2,” showing the line of contact of the two 
pleces. | 

A. Somewhere thereabouts ; I can’t say exactly. 


The witness draws a line on Defendants’ Exhibit Brown No. 2, 


inarked “ line.” 

R. X Q.135. Give me the name and residence of any person that 
ever used a thing like “ Defendants’ Exhibit Brown No. 2” by plac- 
ing the same in a fire-place within a mantel and connecting the 
same with a hot-air flue extending from the hollow of the fire-place 
to the room or rooms above, stating the place where the apparatus 
was so set up. 

Objected to as having been substantially asked with reference to 
Defendants’ Exhibit Brown No. 1. 


_A. There was a person by the name of Smith, whose residence 
was in lI ourteenth street, where there was one put up that way. 
There was a builder in Tenth avenue, whose name I don’t reeollect 
now, I think he used them that way. Iam very sure he did. I 
would not swear to being very sure, but [think so. Ie had two— 
one In each of two houses; and there may have been others, but | 
don't recollect. 

Rh. X Q.156. Which of these are you most sure, Smith’s or the 
builder’s, or are you more sure of one than the other? 

A. Mr. Smith’s. 
303 Rh. X Q. 187. What was his first name ? 
A. [I don’t know. 

R.X Q.158. What part of lourteenth street was it? 

A. IT think between Eighth avenue and Broadway. [ could not 
be positive. 

R.X Q.159. How tar was it from Broadway ? 

A. IT could not say the number of feet. My impressions are, to 
the best of my recollection, it was nearer the Eighth avenue. 

R. X Q. 140. State, as near as you ean, how far it was from Broad- 
way, and on which side of the street it was. 

A. ‘To the best of my recollection, it was onthe north side, but the 
distance or number of feet I can’t say. [I never was there, to my 
knowledge, and I can’t give vou any nearer answer. 

R. X8Q. 141. Was the grate set up in the basement or in the par- 
lor, or in what room in Smith’s house ? 

A. I should think it would be in the basement. I don’t know 
positively, but that 1s where they were usually set. 
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R.X Q. 142. Then you never were in Smith’s house in Fourteenth 
street ? | 

A. Not to my knowledge. 

Redirect : 

Rh. D. Q. 143. You referred, in your answer to R. X Q. 54, to 
having seen Nott’s fire-place heaters at Dr. Milnor’s house in Beek- 
man street and Mr. Robert Stratton’s house in’ Rose street, and at 
the house of an old sea-captain in Sand street, Brooklyn. TLow did 
such fire-place heaters compare with or differ from the construction 
shown in model “ Defendants’ Exhibit Brown No. 2°?” 

Objected to as assuming what the witness has not stated, as lead- 
ine, and as not tending to show any prior knowledge on the part of 
Charles J. Shepard, the person whose prior knowledge alone this 
Witness Is called to prove under the answer; and as incompetent. 

A. We called them grates at that time. That’s a very fair model 

of them, only not having all the different parts of the plates 
304 at hand, so as to make it perfect in every particular in regard 

to the outlines. But the principles of burning Is correct, as 
far I can tell. 

R. D. Q. 144. Were such heaters which you so saw in use bought 
at Shepard’s place of business ? 


Objected to as already answered. 


A. They were bought of IL. Nott and Co.—I am sure of it—to the 
best of my recollection ; they must have been. 

Rh. D. Q. 145. How was Mr. Shepard employed at that time at I. 
Nott & Co.’s ? 


Olbjected to as indefinite as to time, and as assuming what the 
witness has not stated, and as already answered. 


A. He acted as salesman, kept some of the books, and made some 
collections. 

R. D. Q. 146. Do you mean to testify that you saw such heaters 
in use In the cities of New York and Brooklyn prior to the year 
1845? 

Obiected to as leading and already answered, and as incompetent 
under the answer. 


A. If I have seen the grates burning I do not recollect having 
been upstairs in the chambers. 

R. D. Q. 147. Did Mr. Shepard have this Nott fire-place heater 
called Saracenic grate for sale in this store at the time when the 
illustrated circular was printed and issued, Defendants’ exhibit 
Brown No. 5? 

Objeeted to [as] assuming what the witness has not stated and as 
leading. 


A. Hfe had them forsale in the year 1541. I don't recolleet what 
year that was published. I should say “ yes.” 
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R. D. Q. 148. Were such heaters or Saracenic grates, so called, 
sold and recommended for heating both the rooms in which they 
stood and the rooms above ? 


Objected to as irrelevant and leading. 


A. To the best of my recollection, they were. 
OUD R. D. Q. 149. Were these heaters or grates sold by Nott & 
Co. and by Shepard to parties to be used outside of the cities 
of New York and Brooklyn? 


Objected to as leading and already answered and indefinite. 


A. They were sold by H. Nott & Co. and Stratton & Seymour, 
and may have been by C. J. Shepard, but that I can’t recollect, for 
the reason that Nott’s stoves were getting out of date when Shepard 
& Co. bought that concern out; that 1s my supposition. 

R. D. Q. 150. Who manufactured these Saracenic heaters or 
grates ? 


Objected to as incompetent. 


A. The most of the castings were made by IL. Nott & Co.; they 
had a foundry up at the Novelty Works, and they might have been 
made in Albany previous to that, and there were some parts made 
at different foundries for C. J. Shepard. 

R. D. Q. 151. Do you know the names of any parties who got 
any of these heaters outside of the cities of New York and Brooklyn ? 


Objected to as incompetent under the answer. 


A. There was aman by the name of Miller, in Newark, who had 
some and there might have been others. We sent some to Phila- 
delphia, I think. 

Kh. D. Q. 152. Were repairs for these Nott fire-place heaters or 
Saracenic grates, so called, as represented by the model, kept. for 
sale at Shepard’s store ? 


Objected to as leading and irrelevant. 


A. Yes. 

R. D. Q. 158. Will you examine the model, Defendants’ Exhibit 
Brown No. 2,1n detail and state if it correctly represents the Nott 
fire-place heater or Saracenic grate in relation to the magazine feed, 
top feed hole, the cylinder or body of the heater within which said 
magazine feed is inserted, the back of heating pipes, and the final 
outlet for the smoke or gases ? 


Objected to as assuming what is not proved and as leading. 


306 A. The general appearance and construction of the whole 

thing, with the exception of the top cover, which was not 
hinged, the chamber of combustion is as shown here, the pipes on 
the back being square in place of round, with the top chamber and 
smoke outlet or pipe and the facings for the front. The side facings 
were open work. ‘That’s about the whole, and it had an ash drawer. 
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The grate was a rotary grate instead of a half-cirele grate, and it 
had a damper to let the gas off when the cover wasopen. That’s as 
near as I can recollect it. 

R. D. Q. 154. The air which passed through these side facings, 
was it not heated by the rear portion of the stove and its radiating 
surfaces at the rear before it passed up to the apartment above—that 
in which the heater was placed ? 


Objected to as leading and as assuming what was not proved. 


A. [should say it was; and the air got warm from the front of 
the store, too. 

R.D.Q. 155. And was not the apartment in which the heater 
was placed heated by the Nott fire-place heater or Saracenic grate, 
so-called ? 


Objected to as leading. 


A. Yes. 

R.D.Q. 156. State by reference to “ Defendants’ Exhibit Brown 
No. 2” what portion of the heater or grate projected in front of the 
mantel, and also what part was set back in the fire-piace ? 

A. From the facings towards the front 1t projected into the room. 
The part of the heater behind the facings was in the fire-place. 

The witness desires to state that it is a number of years since 
he was echgaged in that line of business, and all his testimony 1s 
from recollection, but that 1s given in the belief that he is correct. 


ANDREW BROWN. 


Subscribed and sworn to before me this twenty-fifth day of Ieb- 
ruary, 1578. 


JOHN A. SHTELDS, Leaminer. 


307 Bienriy C. Bins, being produced on the part of the defend- 
ants and duly sworn, deposes as follows : 


J. 1. What is your name, age, residence, and occupation ? 

A. Bently C. Bibb; about 63 years old ; Baltimore, Md.; Tam in 
the stove and furnace business. 

(). 2. Ifow long have you been in the stove and furnace business, 
and in what localities ? 

A. Sinee in 1851, 1n Baltimore. 

().5. Tlow long have you had knowledge of the use, in Baltimore 
and elsewhere in the United States, of stoves and fire-place heaters ? 

A. About twenty years. 

Q. 4. Are you familiar with stoves which are called fire-place 
heaters 7 

A. Tam. 

().5. When did fire-place heaters first appear in the market, and 
where were they first introduced in the market in this country, as 
faras you know? 

A. About 1852. 

(). 6. Where were they first Introduced ? 


JOWUN H. BURTIS ET AL. 


A. They were supposed to have been first introduced in Baltimore 
by Mr. John I. B. Latrobe, of that city. 

(). 7. What was the te hnical term for such  fire- place heaters 
when they were first produced ? 

A. They were called the Latrobe. 

(). 8. Are they now in use ? 

A. They have gone out of use many years — superseded by others 
more modern. 

(). 9. Have you introduced “stoves,” so called, and have you ob- 
tained patents therefor ? 

A. I have done both. 

Q. 10. State, generally, what has been the character of these im- 
provements so patented by yon, and when you obtained such 
patents, as nearly as your memory serves you? 


Objected to as incompetent, the patents being the best evidence. 


A. I obtained numerous patents at various times, but cannot at 
present recall dates. 

(). 11. Ilave you introduced fire-place heaters, so called, and have 
you obtained patents therefor ? 

A. I have done both. 
308 (). 12. What has been the character of your improvements 
on these fire-place heaters, so called ? 
A. I don’t know that I can exactly describe. 


Further answer to the question objected to as incompetent, as the 
patents will show for themselves. 

Q. 13. Give as nearly as you can the character of these improve- 
ments in a general way. 

Same objection. 

A. In these improvements from time to time my attention was 
given to bringing the stove further out into the room, thereby at- 
tempting to make them give more heat on the first floor, where most 
of them had failed before. 

(). 14. Was the bringing of the stove more out into the room a 
thing to be desired in practice ; did it not have the effect, in = 
words, of wasting the heat which had previously been collected i 
the fire-place mn and about the stove-cylinder for use in neonate 
above the room in which the heater was placed ? 

A. [think it was decidedly desirable in practice to bring the 
stove more out into the room; I think it did not have that effect. 

(J. 15. Within what limits are vou willing to testify that it did not 
have that effect; suppose the heater was brought just outside the 
mantel or placed a small portion of it within the mantel, would it 
not then have that effeet ? 

A. It would have the cfleet of giving very much less heat above 
and more below. 

(. 16. Now, is not this true in proportion as you move the heater 
from within the fire- place to a point or points outside of the fire- 
place? 
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A. The further you move it from the fire-place into the room the 
less heat you will get above, and vice versa. 

(). 17. When the heater is removed entirely from the fire-place, 
as shown in the J. M. Thatcher patent, how would it compare in 
this respect with the heaters which you knew to exist at the date of 
that patent which were either wholly within the fire-place or but 

partially removed therefrom ? 
309 A. This stove, I observe, has nearly all the body of the 
fire-pot or magazine removed outside of the line of the fire- 
place, yet, having in combination with ita series of radiating pipes 
and flues in the fire-place, the latter cause it to be one of the most 
powerful heaters known to the trade for heating above or below. 

(). 18. lave you known this Thatcher heater to have been intro- 
duced to the trade in Baltimore ? 

A. It was not introduced there extensively, for the reason of its 
being too expensive and heavy, and being superseded by less expen- 
sive heaters. : 

(Q). 19. Ilave you known it to have been introduced everywhere in 
the United States ? 

A. Not extensively beyond New York State. 

(). 20. Where have you known them to have been introduced in 
New York State and by whom ? 

A. That [ cannot state further than I have heard in coming in 
contact with the trade. 

Defendants’ counsel objects to answer to Q. 19 as incompetent. 


(Q).21. Whom have you heard say that these heaters have been 
introduced in New York State and who was stated to have been the 
party or parties who had introdueed them? 

A. I cannot remember. 

(). 22. Did you make any other improvements in_ fire-place 
heaters ? 

A. [ made various attempts — Improvements; I made improve- 
ments on the grate, magazine, the screens ornamental to the tops of 
the stoves; also attempts to improve the magazine so as to feed from 
the top, by lengthening the magazine towards the top, so as to feed 
from the top. 

(). 25. Were your said various improvements used by other stove 
dealers ? 

A. Very generally. 

Q. 24. Did you claim such improvements as being applicable to 
stoves in general or do you confine yourself to a special form of 
stove in their use known as fire-place stoves ? 

Objected to as incompetent and irrelevant. 

A. [ confine myself to our own stoves of our own construction 

and not to stoves generally. 
ol) (J. 25. Do you mean that you confine your improvements 
to fire-place heaters; and do not claim them in any other 
kind of stove? 


Same objection. 
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A. I mean that those improvements are confined to stoves of our 
own make. 


Answer objected to; question repeated; same objection as to 
Q. 25. 

A. I mean to say to that question fire-place heaters are more par- 
ticularly a specialty with us, but our improvements and patents 
are not exclusively confined to stoves of our own construction. We 
do sometimes extend them to other stoves outside of the specialty of 
ours of the fire-plaee heaters. 

Answer objected to. 

Q. 27. Question repeated. 

Same objection as to Q. 25. 

A. I do claim them as applicable to other stoves. 

Adjourned to Iebruary Sth, 1878, at 10 a. m. 


IRIDAY, February Sth, 1878. 
Met pursuant to adjournment. 


(Q). Have you knowledge of fire-place heater called “Mtna;” and, 
if so, What length of time have you known of its having been made 
and sold in the market of the United States? 

A. I have seen the “citna” heater. I have heard of it, but I 
never saw it till it was produced and proved in a recent litigation. 

(). 29. How did that heater compare with the heater which you 
improved and-sold,so far as the distance which it extended into the 
room when it was inserted into the fire-place for use ? 

A. I think that the stoves which [ make have a larger body or 
eylinder, and extend a few inches further into the room. 

(). 30. How long have you made and sold in the United States, at 
Baltimore and elsewhere, such fire-place heaters as you have referred 
to in your last answer? 

A. I cannot recall the date. I think as far back as 1859. I ecan- 

not come within a year or so of the time. 
ol] Q). 31. Did such protruding fire-place heater at first, about 
1859, have a magazine feed in it; and, if not, about when 
did you first introduce a magazine feed which came up to the top 

‘asing of the stove,so that the coal could be fed into it from the top 
of the stove? 

A. It had a magazine feed which fed from the front. When I 
first commenced selling tire-place heaters I was a licensee of S. B. 
Sexton, who was then making such magazine stoves or heaters that 
fed from the front, as I was not at that time manufacturing. Some 
years afterwards J], in connection with my foreman, a skilled me- 
chanic, commenced looking towards the improvements that would 
overcome certain difficulties we encountered in attempting to heat 
the room in which the stove set. Then it was we looked to the im- 
provement of bringing the stove further into the room, as Sexton’s 
had previously failed to heat the first floors, as previously stated. I 
‘annot tell about when I first introduced a magazine feed which 
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A. The further you move it from the fire-place into the room the 
less heat you will get above, and vice versa. 

(). 17. When the heater is removed entirely from the fire-place, 
as shown in the J. M. Thatcher patent, how would it compare in 


this respect with the heaters which you knew to exist at the date of 


that patent which were either wholly within the fire-place or but 
partially removed therefrom ? 

300 A. This stove, I observe, has nearly all the body of the 
fire-pot or magazine removed outside of the line of the fire- 

place, yet, having in combination with ita series of radiating pipes 

and flues in the fire-place, the latter cause it to be one of the most 

powerful heaters known to the trade for heating above or below. 

(). 18. Have you known this Thatcher heater to have been intro- 
duced to the trade in Baltimore? 

A. It was not introduced there extensively, for the reason of its 
being too expensiveand heavy, and being superseded by less expen- 
sive heaters. 

(). 19. lave you known it to have been introduced everywhere in 
the United States? 

A. Not extensively beyond New York State. 

(). 20. Where have you known them to have been introduced in 
New York State and by whom ? 

A. That [ cannot state further than I have heard in coming in 
contact with the trade. 

Defendants’ counsel objects to answer to Q. 19 as incompetent. 

().21. Whom have you heard say that these heaters have been 
introduced in New York State and who was stated to have been the 
party or parties who had introduced them? 

A. I cannot remember. 

(J). 22. Did you make any other improvements in_ fire-place 
heaters ? 

A. T made various attempts — Improvements; I made improve- 
ments on the grate, magazine, the screens ornamental to the tops of 
the stoves; also attempts to Improve the magazine so as to feed from 
the tep, by lengthening the magazine towards the top, so as to feed 
from the top. 

(J. 25. Were your said various Improvements used by other stove 
dealers ? 

A. Very generally. 

(Q). 24. Did you claim such improvements as being applicable to 
stoves in general or do you confine yourself to a special form of 
stove in their use known as fire-place stoves ? 

Objected to as incompetent and irrelevant. 

A. [ confine myself to our own stoves of our own construction 

and not to stoves generally. 
ol) (). 25. Do you mean that you confine your improvements 
to fire-place heaters} and do not claim them in any other 
kind of stove? ; 


Same objection. 
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A. I mean that those improvements are confined to stoves of our 
own make. 


Answer objected to; question repeated; same objection as to 
Q. 25. | 

A. I mean to say to that question fire-place heaters are more par- 
ticularly a specialty with us, but our improvements and patents 
are not exclusively confined to stoves of our own construction. We 
do sometimes extend them to other stoves outside of the specialty of 
ours of the fire-place heaters. 

Answer objected to. 

Q. 27. Question repeated. 

Same objection as to Q. 25. 

A. I do claim them as applicable to other stoves. 

Adjourned to February 8th, 1878, at 10 a.m. 


Iripay, February Sth, 1878. 
Met pursuant to adjournment. 


(). Have you knowledge of fire-place heater called “tna;” and, 
if so, What Jeneth of time have you known of its having been made 
and sold in the market of the United States? 

A. I have seen the “cletna” heater. I have heard of it, but I 
never saw it till it was produced and proved in a recent litigation. 

(). 29. How did that heater compare with the heater which you 
improved and sold,so far as the distance which it extended into the 
room when it was inserted into the fire-place for use ? 

A. I think that the stoves which IT make have a larger body or 
eylinder, and extend a few inches further into the room. 

(). 80. How long have you made and sold in the United States, at 
Baltimore and elsewhere, such fire-place heaters as you nave referred 
to in your last answer? 

A. I cannot recall the date. I think as far back as 1859. I can- 

not come within a year or so of the time. 
ol] Q. 31. Did such protruding fire-place heater at first, about 
1859, have a magazine feed in it; and, if not, about when 
did you first introduce a magazine feed which came up to the top 
casing of the stove, so that the coal could be fed into it from the top 
of the stove? | | 

A. It had a magazine feed which fed from the front. When I 
first commenced selling fire-place heaters I was a licensee of S. B. 
Sexton, who was then making such magazine stoves or heaters that 


fed from the front, as I was not at that time manufacturing. Some 


years afterwards I, in connection with my foreman, a skilled me- 
chanic, commenced looking towards the improvements that would 
overcome certain difficulties we encountered in attempting to heat 
the room in which the stove set. Then it was we looked to the im- 
provement of bringing the stove further into the room, as Sexton’s 
had previously failed to heat the first floors, as previously stated. I 
‘annot tell about when I first introduced a magazine feed which 
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came up to the top of the casing of the stove, so that the coal could 
be fed into it from the top of the stove. It would be utterly impos- 
sible. I can refer you to my patents and my books. 

(). 32. State as near as you can when you commenced to make 
and sell fire-place heaters containing a magazine feed and feeding 
from the top. 

Objected to as incompetent and already answered, the witness 
having stated that he does not recollect without refreshing his mem- 
ory by reference to patents and books. 

A. I cannot give a more definite answer, by reason of being sud- 
denly called upon without a moment’s warning, and having neither 
books nor patents accessible to refresh my memory from. 

(). 55. State 1t upon memory, as near as you can. 

Same objection repeated. 

A. I can only give the same answer; if asked a thousand times I 


could not give any more. 
(). 54. Do you recollect of having so made and sold them as long 


as ten vears ago? ° 
312 Same objection. 


A. I must decline to answer for reasons above stated. 

(). 35. Do you recollect having so made and sold them as long 
as three years ago ? 

A. I have certainly sold them as far back as that. 

(). 56. Then you have some recollection, have you not, about the 
matter, and, since you have, state about how much farther back than 
three years you think you sold such fire-place heaters constructed 
as last inquired of? 

Same objection. 

A. The last being a very recent date, I can remember pretty clearly 
having sold as far back as that date. 

(J. 37. Now, let me refresh your recollection, Mr. Bibb, as to this 
matter by first asking you if you did not, in about the years, 1865, 
1869, or 1870, apply to a Mr. Burrows and obtain from him an as- 
signment of an application for a patent for such a construction of 
fire-place heater, and if such was the case why did you want to 
protect yourself under such an application and assignment if it 
were that you were not making and _ selling such a construction 
of fire-place heater or just about to engage in such making or 
selling ’ 

Objected to as incompetent, in so far as it involves contracts of any 
writings. 

A. I did make the purchase of an assignment for a_fire-place 
heater involving all of his supposed or alleged invention and a 
model of the same, but [am again at fault as regards the date. | 
ium prepared to produce acopy of the assignment, which will give 
preeise dates. 
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Q. 38. Do you know why you did not get a patent on that apph- 
cation ? 


Objected to as incompetent, as the Patent Office records will 
show. 


A. All the claims I remember were rejected, but I do not remem- 
ber for what cause. 

Q.59. At the time that you bought this assignment were you 
making and selling fire-place heaters having a magazine extending 
to the top and with a hole in the top of the heater through which to 

feed said magazine? 
313 A. I don’t remember positively, but I think I was experi- 
menting about that time. 

(). 40. What had you to experiment about if you bought the Bur- 
rows application ? 


Objected to as indefinite and assuming what the witness has not 
stated, the last question and answer relating to the time before and 
not after such purpose. 


A. We were constantly making experiments from time to time on 
various parts of the stove; that was our usual custom. 

().41. Why did you buy the Burrows application ? 

A. Because we thought it embodied certain novelties that we could 
introduce into our stove to advantage. 

(Q). 42. What do you refer to by novelties ” 


Objected to so far as it calls for the contents of Burrows’ applica- 
tion. 


A. About that time we had a suit pending with Messrs. Stuart, 
Peterson & Co. on the subject of ornamental screens or covers as ap- 
plied to the tops of fire-place heaters, and we therefore purchased 
Burrows’ application as a defense in that suit, as Burrows’ stove 
showed those screens and ornaments. 

(). 45. Was it not because Mr. Burrows claimed a magazine feed ° 
extending to the top of the stove or heater and fed from the top of 
said stove or heater? 


Same objection. 


A. That did have some weight with me in the purchase. 

(). 44. And did you not have in view the manutacture of such a 
heater at that time, and did not vou soon after commence to make 
it, if vou had not already begun the manufacture of it ? 

A. I think I had it in view when I made the purchase; I am not 
positive; but I think it was about that time that I commenced such 
manufacture. 

Q.45. At the time you purchased that application did not said 
Burrows claim to antedate Thatcher in the alle ged invention ? 


Objected to as incompetent and irrelevant. 


S14 A. I don’t remember. 
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(. 46. Was not said Thatcher’s name mentioned at the time 
both by vourself and said Burrows iu connection with the matter? 

A. Ido not remember, as the negotiation with Mr. Burrows was 
mostly carried on by my attorney and by my salesman, Mr. I*en- 
wick, of Mason, Fenwick & Lawrenee, of Washington, and Mr. C. 
Lehman, of Baltimore. 

(). 47. Had you not, before you applied to Mr. Burrows, been 
threatened by Mr. Thateher or some one connected with him ? 

A. I think T had been. 

(). 48. Who informed you about Mr. Burrows ? 

A. Lean’t reeall to memory at this time. 

Q. 49. Why did you drop the prosecution of the Burrows appliea- 
tion and interest yourself with Mr. Thatcher ? 


Objected to as assuming what Is not proved, 


A. Because there appeared to be no value in Burrows’ application 
for a patent, as it was rejected in all its claims. 

(). 50. Did vou not know that the Thatcher application was also 
rejected in all its claims, and miore particularly in the claims in 
controversy here, because such clatms differed only in that the parts 
recited were in one case embodied in a fire-place stove and in the 
other in an outstanding stove, such parts accomplishing the same 


purposes in both stoves ? 


Objeeted to so far as it calls for matters contained in records, 


A. [ have no recolleetion of it. 

(Q). 51. Do you not recollect that in this respect both Burrows and 
Thateher stood upon the same footing in the Patent Office until, by 
virtue of a distinetion made in the Patent Office mn the classitication 
of stoves, Mr. Thatcher got a claim on these elements here in con- 
troversy as placed in a fire-place stove, although the same elements 
were found to be placed in the same way previously nan outstand- 
Ing stove? 

Same ovjection. 


dL) A. IT know nothing of the fret. 

(). 52. Do vou believe that Mr. Thatcher's patent covers 
this magazine feed and top feeding provision of the stove when the 
stove is placed in the middle of the room instead of being stuck 
into the fire-place? 


Objeeted to because no proof has been adduced that Mr. Bibb isa 
duly qualified judge of the United States cirenit court, competent to 
pass upon the question of law presented by the question, nor is it 
even shown that he 1S competent 1) any Way tO CXPPCSs ah Opinion 
on the subject, and counsel tov complainants protests against a repeti- 
tion of clearly incompetent and irrelevant questions that are appar- 
ently designed only to waste time. The witness is also advised that 
he need not answer the question unless he sees fit. 


A. T cannot answer the question. 
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Q. 53. I now ask you, as one of the owners in this Thatcher patent, 
that ifa party uses this construction of magazine and feeding through 
the top of the stove or heater in a heater which is used in the mid- 
dle of the room instead of being placed in the fire-place whether 
you consider that he infringes? 


Same objection. 


A. Of course not. The stove, as standing out in the room, is a 
very different organization from what goes to make up a fire-place 
heater, when set in the fire-place and constructed to heat the room in 
Which it is placed as well as several rooms aboye. One cannot 
answer In place of the other. 

Q). 54. But is the magazine feed inserted in the body of the 
stove with an opening in the top of said stove or heater through 
which to feed such magazine any differentin construction or mode 
or method of application in the one case than in the other” 

A. It would require very material alterations in the stove 
516 setting out in the room to make it accomplish the purpose 
and desien of a fire-place heater. 

(). 55. Question repeated. 

A. I gave the explanation to that question. 

(). 56. Task vou a very simple question, which you do not seem 
to answer—that is, whether the construction or application of the 
magazine fecd and the top feed opening in the stove or heater to 
such magazine feed is materially different in the outstanding stove 
from what it is in the fire-place heater. Please confine yourself to 
these elements, and do not refer to the exit flues of the smoke or heat, 
which are attached to stoves or heaters In various ways. 

A Disconnecting the parts from the magazine that go to make 
up the combination of a fire-place heater, [think the magazine 
would work about as well in the one stove as the other, 1f LT under- 
stand vour question. 

Q). 57. Is the magazine feed connected substantially differently im 
the one ease from the way it is in the other, namely, is it connected 
or attached to an outstanding stove in a substantially different way 
from what it is conneeted or attached to the fire-place heater? 

A. IT think there is a difference. 

Q. 58. What difference in the connection and attachment—that Is, 
of substanee, and not formal ? 

A. There is usually a different arrangement of flues as apphed to 
a fire-place stove that is not usually found to an outstanding stove, 
though I believe such alteration or cliange does not really produce 
a difference in the working of the stove or heater. ; 

Q). 59. Tasked vou to leave out of consideration the smoke or heat 
flues in answering this question. Therefore please answer the last 
question with this understanding. 

A. [think there is no material difference. 

(). GO. Now, T would ask you to state whether you would, ss an 
owner in the Thatcher patent, consider that a man infringed who 
used a fire-place heater with a magazine feed extending to the top 
of such heater, and having an opening in the top of such heater 
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so as to feed said magazine from the top of the heater and in — 
317 to feed said magazine from the top of the heater and in frent 

of the mantel, the flues of such heater, however, for the smoke 
and heat being the same as the smoke and heat flues found in out- 
standing stoves prior to the date of said Thatcher's patent. 

Objected to as calling for a legal opinion, and as incompetent and 
irrelevant. 

A. I profess to be neither an expert nor a mechanic, and invari- 
ably turn over such questions, when they arise, to my patent attor- 
ney. 

Q). G1. Do you refuse to answer the question according to the best 
of vour judgment? 

A. Not at all, but would do so with pleasure if I felt competent to 
answer It, 

(). 62. Give the best answer you ean to it. 


Objected to as incompetent and irrelevant. 

A. I have no other answer to make. 

(). 635. Now, if the defendant should change his smoke or heating 
flues in his fire-place heater to any form practicable would he not, 
notwithstandingly, in your judgement, infringe this Thatcher patent, 
in which you are part owner? 

(Same objection.) 

A. I can't say. 

(). 64. Why ean't vou ? 

A. Because I don't know. 

(). 65. Why don’t you know, since you are a party to the suit, and 
have brought proceedings, as far as you are interested, against the 
defendants ? 

Same objection, 

A. The suit is brought by Mr. Thatcher, as representing the other 
owners, Who Is more competent to answer the question than I am. 

(). 66. Do you not pay some of the expenses of this suit and liti- 
cation, and are you not paying them ? 

A. Yes. 

(). 67. Would not an ordinary globe heating stove set about half 
way into the fire-place, with the necessary frame around it to make 

a finish against the mantel, and to close the room against the 
S18 tire-place and the said stove set with the usual throat piece 

and heat pipe for conducting heat to the upper apartments 
of the louse be a fire-place heater? 

Objected to on the same ground. 

A. It would be regarded as a very rough and incomplete imita- 
tion as compared with fire-place heaters. As at present constructed 
it could not be successfully introduced or sold in this or any other 


market. 
(). 6S. Question repeated and a categcrical answer requested, 
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Same objection and as already answered. 

A. It would not. 

Q). 69. What would it lack to make it a fire-place heater so ar- 
ranged and located ? 

A. | take it that it would be lacking in the principal elements of 
a fire-place stove, such as the base, columns, the radiating pipes, and 
the casing, as applied to fire-place stoves as now constructe cd. 

(). 70. W hat do you mean by the base in your last answer’ 


Same objection. 


A. I mean the bottom or circulating base that supports the globe 
referred to. 

(). 71. What do you mean by circulating as applied to the word, 
base? 


Same objection. 


A. The globe stove referred to, I take it, has a single bottom; it 
does not admit of any radiation in or through the said base; con- 
sequently it would not give anything like the amount of heat that 
the ——— constructed base does give. 

(Q). 72. Then the only difference in this respect would be as to the 
degree of heat obtained, the stove body, however, supplying heat as 
would one of your more modern heaters, so sty led, when put up in 
a fire place; is not this so? 


Same objection. 


A. If I understand correctly, the globe stove referred to 1s 
319  aplain cast-iron body, surface burning stove; if so, it would 
be a very different affair from the other: it would not answer 

the purpose as well. 
(). 73. Are you willing to swear positively it would not be a fire- 


place heater and not answer the purposes as such ? 


Same objection. 


A. It might be considered a fire-place heater of a very modified 
and inferior character as compared with the present magazine fire- 
place heaters now so popular to the trade. 

(). 74. Look at the sketeh now shown you of such a fire-place 
heater, one-half of the body of the stove being represented as within 
the fire-place and the remaining half as within the lower apartment, 
and state whether you could not get a fair supply of heat from it, 
both in the lower and upper apartments, and state whether vou do 
not know of such a construction of fire-place heater, so called, hav- 
ing been sold in this market under the term of the “ Acorn” stove 
or heater. 

A. lam not familiar with such a stove; I have seen something 
similar to it; they are more particularly known as fire-board stoves, 
with one-half of the globe portion and about one-half of its body 
placed within the room and the othe’ »alf in the fire-place. 1 would 
think, from its peculiar formation, that it would give very little heat 
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to the upper rooms, there appearing to be no radiation, but simply 
a direct draft, which would take the products of combustion too 
rapidly away from the stove, more particularly to the upper apart- 
ments. 

(). 75. What is the heating capacity of these cast-iron stoves when 
set out in the middle of the room; is it not far greater than any of 
the tire-place heaters, so called, which you make, if set out in the 
middle of the room ; also, is it not regarded by the trade as one of 
the most powerful heating and heat-radiating stoves ever made? 

A. They have large heating capacity and are regarded as suited 

only to very large open rooms. The air produced from them 
320 is ofa very high and dry character and entirely unsuited to 

heating small and close rooms, especially when permitted to 
eet red-hot, as they are supposed to emit, when in that condition, 
poisonous gases : it is considered very deleterious to health, and as 
such consitered very unhealthy and unsalable. I suppose the heat- 
ing capacity of these cast-iron stoves, when set out into the middle 
of the room, would be far greater than that of fire-place heaters, 
such as I make, when set out into the middle of the room. 

(). 76. Now, is the generation of heat and the radiation of heat in 
such a stove materially affected on the occasion of its being inserted 
into a fire-place in the manner stated ? | 

A. As [understand the question I don’t think there would be 
any difference; it is, [ think, calculated to give as much heat in the 
one position as in the other. 

(). 77. Now, if an abundant supply of air is admitted into the fire- 
place, and rear half of the stove so located, would there not be as 
much and even a far greater generation of hot air for the upper 
appartments than would be with the fire-place heater, so ealled, 
which you have made and sold for many years past ? 

A. I think our heaters would heat quite equal to a stove of this 
construction, because of their greater radiating surface as confined 
to 2 fire-place. : 

(). 75. If you were to place in the middle of the room one of these 
Acorn or globe stoves and one of your fire-place heaters of the same 
size, would not the Acorn or globe stove give out a far greater 
amount of heat? 

A. T think it probably would. 

(). 79. Could not a magazine feed be inserted in’ the Acorn 
globe stove so that said magazine could be filled from the top and 
in front of the mantel, such magazine extending up to the top plate 
of the stove? 

Same objection as to question 73. 

A. The magazine could be inserted in the stove, but it could not 
be successfully used with this construction of stove—Il mean this 

lobe. 
2] (J. S50. State particularly and in detail why such magazine 
feed and top feeding hole could not be sucessfully used with 
this construction of stove. 
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Same objection. 


A. It appears to me that this construction of stove could not be 
successfully used or made to operate in the absence of an open 
grated fire-pot in the lower part of the cylinder of this stove above 
the grate. 

Q. Sl. Had the Morning Glory stove, which contained a maga- 
zine feed filled from a top opening, an open grated fire-pot in the 
lower part of the cylinder, such as you referred to in the latter part 
of vour answer? . 


Same objection, and also that a specimen of the stove referred to 
is the best evidence. 


A. It originally had an open grated fire-pot at the lower part of 
the magazine, which magazine rested on a line with the grate. 

(). 82. Has the defendants’ fire-place heater such an open grated 
fire-pot in the lower part of the cylinder, and if it has not, then how 
ean such an arrangement be essential in the Acorn globe stove 
or heater any more than in the defendants’ heater, with a magazine 
feed in each ? 


Same objection. 


A. It has not; the stoves are entirely differently constructed. 

Q). 83. I do not understand you; vou stated in your answer to 
question SO that the magazine feed could not be used because ef the 
absence of a grated fire-pot in the lower part of the cylinder; now 
vou have admitted that the Morning Glory stove has not got such 
an element, nor has the defendants, stove such element. Sinee such 
an element Is not necessary in any other construction of stove or 
heater to make the magazine feed operate well, why should it be 
necessary in this Acorn or globe heater: in other words, are you not 
mistaken in the answer which you have made to the question SO? 


Same objection to the whole question; that portion of the ques- 

tion which assumes that the witness has stated that such an 

022 element is not necessary In any other construction of stove 

or heater to make the magazine feed operate well is also 

objected to on the ground that the witness has not testified to any 
such thing. 


A. The difference between the stoves 1s so great that it would require 
a long explanation, together with models, to illustrate, in order to 
show intelligently the difference between these fire-place stoves as 
now made and this Acorn stove. This Acorn stove eould not be 
worked satisfactorily in the absence of a fire-pot. This drawing 
don't show a fire-pot, and I conclude that it has not got any. 

(). St. What do you mean in your last answer by a fire-pot? 


Same objection. 


A. It has not a fire-pot in any way resembling base-burning fire- 
place heaters. When filled with coal through the top of a magazine 
25—150 
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the coal would seem to spread out against the cylinder or body of 
the stove, Which would make it very difficult, I think, to operate a 
stove of that construction. 

(). 85. This spreading out of the fuel in the bottom of the stove 1s 
just what is wanted, 1s ‘it not, In connection with a hanging maga- 
zine feed, and is just what 8. B. Sexton, your licensor, ‘claimed to 
have patented, is 1t not? T reter you to another sketch which illus- 
trates, does it not, this spreading out of the fuel on an extended 
erate surface from the m: iazine feed in the Acorn Globe stove or 
heater? 


Same objection and as leading; and also that, the claims of Mr. 
Sexton being of reeord in the P atent Oftice, the best evidence is the 
patent, 


The sketch I have before me is similar in some respects to Mr. 
Sexton’s patent. In Sexton’s patent, as [ recollect it, the coal 
spreads out on the grate outwards to the side of the stove and rests 
against a brick lining, which prevents the burning coal from com- 
Ing in contact with “the outer wall or cylinder of the stove—like 

this. ‘To the first branch of the question I say it is; Iam not 
325 prepared to say that it is patented, but it 1s shown in his, 

Sexton’s, stoves. This sketch appears to me to be similar. 
This sketch does illustrate the spreading out of the fuel in an Acorn 
(tlobe stove heater. 


Adjourned to February 9th, 1878, at 12 m. 
Met pursuant to adjournment. 


(). 86. Now, in the sketch last shown you, can you see that there 
would be any substantial difficulty in burning the eoal between the 
feed-mouth of the magazine and the grate, alao such of the coal as 
would spre ad itself out laterally against the sides of the stove, as rep- 
resented in said sketeh ? 


Objected to as incompetent and irrelevant. 


A. Not having tried it or seen it tried, practically, Iam unable to 
state. 

(). S87. Then, why do you say, in your answer to Q. 79, that the 
magazine feed could not be suecessfully used with this construction 
of stove? 


Same objected to as assuming what the witness has not stated. 


A. It was simply my opinion, as Iam not very familiar with those 
mechanical devices to the extent of forming a positive opinion. 

(). SS. Then, your statement in answer to direct Q. 83, hamely, 
“This Acorn stove could not be worked satisfactorily in the absence 
of a fire-pot,” was a matter of opinion also, was it not ? 


Same objection. 


A. It was. 
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Q. 89. In your opinion would a magazine feed inserted into the 
body of said Acorn stove interfere with the burning of the fuel in 
such stove, the fuel having been fed into the magazine feed from 
the top of the stove? 


Objected to as incompetent and irrelevant. 


A. I don’t think it would. 
(Q. 90. Do you not know as a matter of fact that stove manufact- 
urers have within the past ten or fifteen vears very generally con- 
verted their surface-burning stoves into magazine feed stoves 
324 by simply suspending within the cylinder of the stove from 
the top a magazine feed with a feed opening through it from 
the top, and have done this without any material change or altera- 
tion in the flues or fire-pot of the stove? 
A. I think I have known of such changes. 
(). 91. And have not the cases in which such changes were made 
operated successfully in praetice? 
A. I think they have, so far as | am informed. 


Answer objected by complainants’ counsel as incompetent, as the 
witness undertakes to state what he has been informed and not what 
he knows. 


(). 92. A stove, then, like the ordinary Globe stove, with a maga- 
zine feed, as described, when properly set in a fire-place with the 
usual throat-piece and frame, with provision to let cold air in behind 
the stove, and with a hot-air pipe or flue to conduct the caloric to 
the upper rooms, would be a magazine fire-place heater, would it 
hot ? 


Objeeted to as incompetent, irrelevant, and hypothetical. 


A. I can’t see that the change would make a magazine stove of 
it. Any other construction of stove would produce the same effect, 
so far as doing the functions of a fire-place heater in heating the 
room in which it is placed and those above. 

Q. 95. (Question repeated.) 

A. It certainly would be a magazine fire-place heater. 

(). 94. You have had knowledge, have you not, of outstanding 
stoves of various kinds existing in the market the last fifteen years 
which had magazines suspended within the eylinder or body from 
the top, and fecding from the top of such stoves. 

A. I have such knowledge. 

(). 95. Now, if vou should take any of such stoves and place them 
half way, more or less, within a fire-place, with a proper means to 
prevent the heat escaping into the lower rooms from the fire-place, 
and with proper means allowing the heat: to pass up from the rear 

half of the stove into the upper apartments, 1t would be a 
325 magazine feed fire-place heater fed from the top, would it 
not? 

A. It would be so regarded, I suppose. 

Q. 96. Then, the only difference between the ordinary magazine 
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feed fire-place heater and the outstanding magazine feed stove being 
that the one is located in the fire-place and the other out in the room 
somewhere, and away from the fire-place, is it not? 

A. I think there are other differences, as the plaintiffs’ stove, as 
well as the defendants’, would be found to differ very materially from 
the other by reason of their construction and adaptedness in that 
particular, the latter being of different organization and constructed 
for that particular purpose. 7 

Q. 97. Please confine yourself to the stoves and heaters referred to 
in the question and answer 95 In giving your answer to question 96, 
Question 96 repeated. 

Objected to as indefinite and misleading. 

A. I don’t understand it exactly. 

Q.98. Then the only difference between an ordinary magazine 
feed fire-place heater and an ordinary outstanding magazine feed 
stove such as vou have referred to in your answer to question 95 
would be that the first is located in the fire-place and the other lo- 
eated out in the room somewhere ; 1s not this so”? 


Objected to as incompetent and irrelevant: and complainants’ 
counsel gives notice that while he has every disposition to allow the 
defendants to make proof of any facts that may be beneficial to them 
in this cause he will not submit much longer to the waste of time 
involved in introducing a mass of incompetent and irrelevant mat- 
ter, but will insist on the enforeement of the order of the court lim- 
iting the defendants’ time to take their proofs. 

A. I have no further answer to give, and beg leave here to state 
that in consequence of my physical and mental condition I find 

myself unable to continue this examination ; that my mem- 
326 ory is very bad. I find it impossible to make myself dis- 

tinetly understood. I am hable to contradict myself at any 
moment, and thus place myself ina very painful and unpleasant 
attitude in this case, and hope, for the reasons above given, I may be 
excused from giving further testimony In this case, as [ cannot stand 
the mental strain on my shattered, nervous system. 

Q. 99. Question repeated. 

Counsel for complainants protests against the continued examina- 
tion of the witness, who, as is well known to the defendants, has 
but recently recovered from a severe fit of illness, namely,an attack 
of erysipelas, and the subjecting him to a lengthened examination, 
not to prove facts within the knowledge of the witness, but with 
the evident purpose of subjecting him to needless and wanton annoy- 
ance by compelling him to give his opinion upon along mass of 
frivolous and irrelevant hypotheses, and requests that this gross 
abuse of the writ of subpeena, which would not be tolerated fora 
moment in the presence of a court or other magistrate having power 
in the premises, should cease. 

A. I] have no further answer to make than J have already made. 

(J. 100. Then you refuse to give a direct answer to the question, 
do you? 
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A. What am I to do when I have none other to give? I would 
answer every question cheerfully ; I have given as direct an answer 
to it as I feel capable of giving, and must certainly have no disposi- 
tion to withhold any answer to a question propounded to me to the 
best of my ability. 

(). 101. In view of your answer to the Q. 95, what difference do 
you see between the ordinary magazine feed fire-place heater and 
the ordinary outstanding magazine feed stove, both fed from the 
top, except that in the one case the stove is located partly in the 
fire-place and in the other somewhere out in the room. 


O27 Objected to as incompetent and as already answered. 


A. My mind is so confused that I cannot answer the question in- 
telligently ; Iam unable to discriminate the one question from the 
other. 

(J. 102. What difference do you see between the ordinary maga- 
zine teed fire-place heater and the ordinary outstanding magazine 
feed stove, both magazines extending up to and fed from the top, 
except that in the one case the stove is located partly in the fire- 
place and in the other somewhere out into the room? Confine your 
answer to classes of stoves and heaters spoken of In answer to ques- 
tion 95. 

Objected to as incompetent and as already answered. 

A. Tam under the impression that I have already answered that 
question. } 

QJ. 105. I do not see that you have answered 1t anywhere, so please 
vive us an answer to it. 


Same objection. 


A. As [understand the question, there is no material difference. 

(). 104. Then look at the stove now shown vou and _ state how 
long vou have been making it. 

A. Lam unable to tell vou, but [ean ‘ascertain by referring to 
my books, which I will cheerfully do. 


Defendants’ counsel puts in evidence stove shown to witness as 
“ Defendants’ Exhibit Bibb Shoo ly Stove.” 


Q. 100. How did the stove differ, if at all, from its present con- 
struction prior to your Inserting In it a magazine feed coming up to 
the top of the stove, and with a feed hole into sueh magazine feed 
at the top of the stove. 

A. It differed in having a short magazine with a ring and cover 
to same, and in being fed from the front part of the stove through a 

door which opened into the magazine for the supply of coal. 
328 (). 106. Do you mean that the coal was fed in through a 
front door and into the top of a magazine feed ? 

A. I do. 

Q). 107. Then this fire-place heater, which you sold as early 
as the vear 1859, was just like “ Defendants’ Exhibit Bibb Shoo Fly 
Stove,” except as modified by the construction referred to in your 
answer to Q. 105”? 
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Objected to as assuming what the witness has not stated. 


A. I don’t think there was. 

Q. 108. In extending magazine feed up to the top of the stove 
and feeding in at the top instead of at the front of the stove, did you 
move the stove any farther out from the mantel frame or push it 
in any farther back of the line of the mantel frame? In other 
words, did you in this respect leave the stove Just as it was pre- 
viously ? 

A. The stove was brought out, but [had previously made a stove 
that did extend into the room, that did not feed into the top, but 
fed into the front door, but was afterwards altered into a top feed. 
It did not extend quite so far into the room as the present “ Exhibit 
Shoo Fly.” 

(). 109. What was the name of that other stove or heater? 

A. I think it was called the “Gem,” that being one of several that 
we Were experimenting on. 

Q. 110. Do you mean to say that the “ Defendants’ Exhibit Bibb 
Shoo Fly Stove,” which IT see on its front bears the iscriptions, 
Diamond Gas Burner, was, in its alteration from a front feed to a 
top feed, changed any further than to lengthen up the magazine 
feed and to open a hole in the top of the stove, in order to supply 
such magazine with coal? In other words, that 1t was not moved 
out with respect to the frame which fits around the heater and 
against the mantel. Please examine this exhibit once more before 
you answer this question, and see if [ am not right im my con- 
clusion. | 

A. | think before the alteration in the stove was made it  pro- 
jected out about as far as 1t does now. 


Cross-examination of witness by complainants’ counsel : 


X Q. 111. Look upon the diagram now shown you and state 
029 whether it is not a correct representation of a transverse sec- 
tion of the magazine fire-place heaters, of which you have 
spoken as made by you prior to the time that you introduced the 
top feed, and does not H on that diagram represent what vou have 
spoken of as the magazine, and does not h represent the cover of the 
magazine, and does not the drawing of reissue No. 4841 represent 
a modified form of the same construction, and docs not Q in that 
drawing represent What you call the magazine, and R the cover 
thereof? 


The diagram referred to objected to as not being evidence. 
A. Yes. 


The diagram referred to by the witness is offered in evidenee and 
marked “ Complainants’ Exhibit Sexton Cross-Section.” 


Redirect : 


Kk. D. Q. 112. Ts not the diagram “Sexton Cross-Section ” a repre- 


sentation of Tig. 2 of Sexton’s patent, granted April 9, 1859, a copy 
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of the drawing of which patent I now show, and does not that rep- 
resent a cross-section of a stove which stands considerably further 
within the fire-place than the stove which you referred to on the 
direct examination, called the “Shoo Fly ” stove? 

A. Yes. 

R. D. Q. 115. Was not the “Shoo Fly” stove patented by you 
April 50th, 1861, as appear by a copy of said patent, and also by a 
copy of the reissue of said patent now shown you, with the exception 
that the magazine feed does not extend up to the top of the stove, 
so as to feed such magazine from the top of the stove? 

A. That “Shoo Fly” is the modification of an old Diamond stove 
made since this stove shown in the patents. The patented stove was 
about the first | ever made, and known I think as the “Gem.” The 
one outside (tne “Shoo Fly ”) was made some years afterwards. 

R. D. Q. 114. You mean by your last answer that the first fire- 
place stoves or heaters which you made were similar to the fire-place 
stoves shown in the drawings of your original and reissued patents, 
Nos. 52, 176, 4941 (reissue), and was called the “Gem?” 

A. Yes, sir. 
O00 R. D. Q. 115. Did the “Gem stove” extend in front of the 
mantel as much as shown in your said original and reissued 
patent? 

A. I don’t think there was any difference. 

Defendants’ counsel puts in evidence sketches shown to the wit- 
ness of the Acorn stove or heater as Defendants’ exhibit Bibb Nos. 
2 and 3. 

Rh. D. Q. 116. If the Thatcher patent should be held to be valid in 
this suit would you not expect to get some pecuniary benefit thereof 
from out of the defendants, and also other stove dealers who have 
a similar stove or heater ? 

Objected to as irrelevant and incompetent, in view of the fact that 
the witness is a party plaintiff on the record, a fact of which he is 
not probably aware, and counsel for complainant will take care that 
the witness does not get so large a pecuniary benefit as to affect his 
credibility. 

A. I should. 

Rh. D. Q. 117. Have vou not been subpoenaed and received your 
subpeena fees for attendance at this examination ? 

A. T did. | 
BENTLEY C. BIBB. 


Adjourned to Monday, February 11th, 1878, at 12 m. 
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New York, February 11th, 1878—12 o’clock, m. 
Present: Counsel as before. 
Joserit W. Bubp, a witness produced on the part of the defend- 


ants, testifies as follows: 


Q. 1. What is your name, age, residence, and occupation ? 


A. Joseph W. Budd; I am 42 years of age; I reside at 570 Hud- 
son street, New York city, and I am a manufacturer of fire-place 
heaters. | 

(). 2. How long have you been a manufacturer of fire-place heat- 
ers, and with whom have you been associated in business during 

that time ? 
Oo l A. Eighteen years; since January, 1860, and with Henry 
L. Budd, my brother, since the year 1564. 

(). 3. Please look at the fire-place heater now shown you and state 
if you have knowledge when it was first manufactured and sold, and 
by whom and where. 


Examination of this witness objected [to], so far as it tends to show 
prior knowledge of the thing patented, because he is not named in 
the answer. 

A. It was manufactured at 184 West 14th street, city of New York, 
by the firm of Thorp and Budd, in 1859. 

Heater referred to put in evidence as Defendants’ Exhibit No 1, 
J. A. »., lex 'r. 

(). 4. What Budd do you refer to in your last answer? 

A. Henry IL. 

(). 5. Was it commenced to be sold by said Thorp and Henry LE. 
Budd as early as the year 1859, and how long did it continue to be 
sold by them ? 

A. It was until 1S64. 

(). 6. Tlow did these fire-place heaters like Defendant’s I:xhibit 
Budd No. 1 work in practice; what satisfaction did they give? 

A. A good satisfaction; they worked well. 

(). 7. Why did said Thorp and Henry L. Budd discontinue the 
manufacture of these heaters in the year 1864 ? 

A. Thorp died in that year, and Ilenry L. Budd and myself con- 
tinued on until 1871, and myself continued on from 1871 to the 
present time. 

(J. 8. What name do you give this fire-place heater ? 

A. Phoenix, 

Q). 9. Please look at the fire-place heater now shown you, which 
is marked Defendants’ Exhibit Budd No. 2, and state how long you 
have had knowledge of its manufacture and sale in the city of New 
York ? 

A. Since 1862 or 1868. 

(). 10. By whom were these fire-place heaters like Defendants’ Iix- 
hibit Budd No. 2 made and sold in the city of New York as early 
as the year 1862 or 1863? 
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A. By William H. Jackson & Son, Broadway and 21st or 22d 
street. 
Dor (. 11. How long did such heaters as Defendants’ Exhibit 
Budd No. 2 continue to be made and sold in [the] New York 
market, to your knowledge? 
A. To the present time. 


Defendants’ counsel puts in evidence fire-place heater marked 
Defendaits’ Exhibit Budd No. 2, J. A. S., ex’r. 


Q. 12. Did you ever make a fire-place heater with a magazine 
feed suspended within the body or cylinder thereof, with an opening 
in the top of the heater, such magazine feed coming up to such 
opening In the top, so that coal eould be fed in to such magazine feed 
from the top of the heater; if so, when did you so commence to 
make them and where ? 

A. I have made such heater in 1872, at 254 West 14th street, New 
York, and have sold one or two since. 

Q. 15. Did you make the same kind of fecder also, but without 
such magazine feed ; 1f so, from when? 

A. From 1872, and sold them since. 

Q. 14. How did such styles of heaters inquired of in the last two 
questions operate In practice ? 

A. The one with the feed operated badly, or not so well as the one 
without. 

@. 15. What was the cause of the one with the feed operating 
badly ? 

A. Well, my impression is, on account of the feeder filled with 
unburned coal hanging directly over the fire, the coal becoming 
heated while in the magazine liberating part of the gas of the coal, 
which escaped without being consumed, and then the magazine is 
in the way of keeping a clear and good fire. 

(). 16. Is this true with respect to all fire-place heaters with which 
you are acquainted in the trade ? | 


Objected to as incompetent. 


A. All those having feeders; I think it is. 
Q. 17. Is the heating power or capacity of a stove or heater the 
same with a magazine feed as it 1s without it? 
A. I don’t think it 1s. 
(). 18. Have you knowledge of outstanding stoves, so called, con- 
taining a magazine feed within the cylinder thereof running up to 
the top and having a feed hole to such magazine feed in the 
330 ~=o top of the stove; if so, what length of time have vou known 
such stoves to have been made and sold in the United 
States ? 
A. I ean’t swear that I have known them more than ten veavs ; 
I may be mistaken even then. 
Q. 19. With such a stove before vou as inquired of in the last 
question, would there be any practical difficulty in introducing into 
the top of the fire-place heater, Defendants’ Isxhibit Budd No. 1, a 
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magazine feed coming up to the top of the heater, and having a feed 
hole in the top of such heater, so as to feed coal into the magazine 
from the top of the heater and in front of the mantel and mantel 
fraine ? 

Objected to as leading. 


A. None. 

(). 20. Would the construction be substantially the same or dif- 
ferent in the two classes of stoves—that is, the outstanding stove 
and your fire-place heater, Defendants’ Exhibit Budd No. 1, so far 
as the magazine feed and top feed hole into the same are con- 
cerned ? 

A. I don’t know as I correctly understand the question ; there 
would be no difference in the general construction excepting the 
feed. 

Q. 21. | am referring to an outstanding stove with a magazine 
feed in it, feeding from the top, and also to your heater, Defendants’ 
Exhibit Budd No. 1, having inserted therein such a magazine feed 
feeding from the top. Would such two classes of stoves differ sub- 
stantially from each other so far as the magazine feed and top feeding 
arrangement are concerned ? 

A. They would not. 

(. 22. Can an ordinary outstanding globe or cylinder stove be set 
into a fire-place and so arranged as to warm the room in which the 
fire-place is contained and also the room immediately above it, and 
when so set would it not perform all the duties and functions of what 
is known In the market as a fire-place heater ? 


Objected to as leading and incompetent. 


A. It would be, and would perform the same asa fire-place heater, 
according to its capacity for heating. 
ood (J. 25. Then is there any substantial difference between the 
ordinary fire-place heater and the outstanding stove, except it 
is the occasion for its use—that is, that one is a stove inserted into 
a fire-place to a greater or less degree, and the other is a stove stand- 
ing out in the room semewhere ? 
Same objection. 
A, Not a particle of difference, so far as the construction is con- 
cerned, substantially. The difference in construction is only for the 
place it 1s going to oecupy. 


(‘ross-examined : ‘ 


. 


X Q. 24. How many fire-place heaters have you made with a 
magazine of any kind? 

A. Three or four. 

X Q. 20. Ilow did they resemble or differ from the the two stoves 
that have been put in evidence as Exhibits Budd No. 1 and No. 2? 

A. There is no difference, except in style. 

X Q. 26. Did all the three or four have the same hot-air chamber 
that is shown in Exhibit Budd No. 1? 
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A. No, sir. 
X Q. 27. How many of them had? 
A. Not any. 
X Q. 28. Did all the three or four heaters spoken of in 
have a hot-air chamber like iniaarend ’xhibit Budd No. 
A. They did not. 
X Q. 29. How many of them had? 
A. Not any. | 
X Q. 30. Then, if I understand you aright, you do not romana 
the difference between heaters like Exhibits Budd Nos. 1 and ¢ 
with a hot-air chamber, as shown, and similar heaters without ns 
chamber, as a substantial difference, but rather as a difference in 
stvle; 1s that your meaning ? 
A. Nothing else. 
X Q. 31. State what kind of coal, if any, you burned in the three 
‘four heaters referred [to] in X Q. 24. 
A. Antbracite. 
XQ. 52. How many of them did you burn anthracite coal in, and 
where, and how long? 
A. ITcan’tsav how long—sufficient to prove it a failure ; near Second 
avenue, One Hundred and Nineteenth street; another at, I think, 
No. 244 West Fourth street, this city. They were both taken 
339 up and replaced by others—the only experiments I have had. 
X Q. 33. Were these three or four heaters all alike in con- 
struction ? 
A. The same thing. 
X Q. 34. Which did they more nearly resemble—Exhibit Budd 
No. 1 or Exhibit Budd No. 2? 
A. In size, Budd No. 1. There is no other resemblance. 
X Q. 35. Then you attribute the failure of these heaters to the 
presence of a magazine heating from the top? 
A. I attribute the failure to the presence of a magazine in the 
heater. 
X Q.36. How many fire-place heaters without magazines have you 
constructed and put in operation ? 
A. Thousands. 
X Q. 37. Is your prejudice against magazine feeds in fire-place 
heaters shared generally by the trade? 
A. I know nothing about the trade’s prejudices. [am speaking 
from my own experience merely. 
X Q. 38. Then, if I understand you aright, it is your opinion that 
i magazine feed fire-place heater is a useless and impracticable 
structure, and that such has been the result of your experience. Is 


that your meaning? 
A. I mean they are not so good as one without. That’s my 


meaning. 
XQ. 39. How many other styles of fire-place heaters have you 
made or sold within va? last ten years besides Exhibit Budd No. 1 
and Exhibit Budd No. 2 
A. Only one other ~ le 
X Q. 40. What are the names of these three styles’ 
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A. One was the Pheenix and the other the Dome; the third had 
no name. 
X Q. 49. The third stvle referred to in your last answer com- 
prised only the three or four experimental magazine heaters of 
which you have spoken; does it not? 


Objected to, as it has not been stated to be an experimental heater 
by the witness, but an actual embodiment of the magazine feed ina 
heater and that heater put in actual use. 


306 A. It comprises all that [are] of my manufacture, but I 
have seen many other kinds of magazines in use. 


All after “but” objected to as irresponsive. 


XQ. 42. Did vou sell any other style of fire-place heaters within 
the past ten years other than the three styles of which you have 
spoken? And, if yea, give the trade names of such other styles. 

A. I have; a few; “ Baltimore.” 

XQ. 48. How many of the Pheenix heaters did you see last year, 
and how many of the Dome? 

A. Perhaps a hundred; I have no means of knowing, but guess- 
ing? 

X Q. 44. A hundred of both or a hundred of each ? 

A. I said two or three, perhaps, of the Phoenix heaters; it might 
be twenty, perhaps a hundred, of the Dome heaters, and perhaps 
two, or 9 cc, or five of the Phoenix heaters. 

XQ. 4 Tow many of these Dome and Phoenix heaters did you 
sell in es year previous ? 

A. I ka no idea. 

X Q. 46. State according to your best recollection. 

A. I haven't any recollection about it; it may be 50, it may be 
150. 

X Q. 47. Have you in any year in the past ten years sold more 
than 150 of these heaters ? 

A. I a no idea; [should judge I had. 

X Q. 48. Has the sale of these Dome and P heenix heaters inereased 
‘diminished during the past ten years? 

A. They have diminished. 

X Q. 49. Do you inean to say that you haven’t ‘ile anged the con- 
struction of the Dome within the past ten years ? 

A. I have not; it has not been made ten years. 

X Q. 50. Ifave you changed the construction of the Phoenix 
within the past ten years? 

A. No, sir. 

XQ. 51. Then Exhibit Budd No. 1 is the Phoenix and Exhibit 
judd No. 2 is the Dome; is that correct ? 

A. Exhibit No. Lis the Phoenix; Exhibit No. 2 is not the Dome, 

nor do I manufacture it—the Exhibit No. 2 heater. 
OE X Q.52. Has the Domea hot-air chamber like the Phonix ? 
A. It has not what you call a hot-air chamber, which is a 
radiator. 
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X Q. 55. What is the object of the radiators shown in the Phenix, 
referred to in your last answer? 

A. It is put there for an imaginary purpose. 

X Q. 54. Who devised that construction ! ? 

A. Henry L. Budd. 

X Q. 55. Do you not know or have you not been informed what 


was his purpose In putting it there? 


A. I have; it was to give more heat to the burning of the fuel— 
that was his object. 

X Q. 56. Describe the construction of the Dome. 

A. It has a base 6 inches high, a grate 15 inches in diameter, 
fire-pot 16 inches in diameter, 8 inches in height; a cast-iron dome 
over the fire-pot, which forms the top of the inner structure; 2 radi- 
ators of sheet-iron 8 inches in diameter. 

XQ. 57. How does it resemble or differ from the Phoenix—De- 
fendants’ Exhibit Budd No.1? > State the particulars. 

A. It differs in being made, the body, part of cast-iron; otherwise 
it is upon the same principle and supposed to be more ornamental. 


Redireet 


R. D. Q. 58. Why has the sale of the Dome and Pheenix heaters 
diminished during the past ten years ? 

A. In my opinion on account of the general depression in busi- 
ness and greater competition. 

kh. D. Q. o9. Did this magazine in your heater operate, in your 
judgment, any more disadvantageously to the heating power of the 
heater than the magazine in any other dealer's heater’ 

A. I don’t think it did. 

R. D. Q. 60. In the magazine fire-place heater you made did not 
the magazine occupy substantially the same space which this hot- 
air chamber occupies in the Phoenix, Defendants’ Exhibit Budd 
No.1? 


Objected to as slightly leading. 


A. If what you call a hot-air chamber I call a radiator, it 
does. 
) R. D. Q. 61. Did not the heaters with a magazine feed con- 
tain the same or similar fire-pot, grate, combustion chamber, 
and flue which this Phoenix, Exhibit Budd No. 1, contains, and did 
not differ therefrom, only in style of finish and case and ornamenta- 
tion, and having a magazine therein suspended within said com- 
bustion chamber extending up to the top? 


Objected to as le: ding. 


A. It was similar as you state, with the exception that the fire 
chamber was made lower and larger in diameter. 


JOSEPIT W. BUDD. 


Sworn to before me this 12th lebruary, IS7S. 


JOHN A. SHIELDS, Leaminer. 
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Davin STUART, a witness produced on the part of the defendants, 
being duly sworn, deposes and says: 


Q. 1. What is vour name, age, residence, and occupation ? 

A. David Stuart; I am 68 years of age; I reside at Philadelphia, 
and Iam an iron founder and manufacturer of stoves, hollow ware, 
and bardware. 

(). 2. How long have you been making and selling stoves? 

A. In Danville, Pennsylvania, previous to Philadelphia, 13 vears 
and in Philadelphia since 1844. 

Q. 3. With whom have you been in business in Philadelphia 
since 1544? 

A. With Mr. Peterson; the firm is known as Stuart, Peterson & 
Co.; we had another partner in the firm for about ten years from 
1S44. 

(). 4. Who was that other partner ? 

A. His name was William P. Cresson. 

(). 5. Who was Lewis Bridge ? 

A. Lewis Bridge is the foreman of our tin-shop. 

(). 6. When did he go into the employment of your firm ? 

A. I think in 1867. 

(). 7. Where did he work previously ? 

A. In Little York, Pennsylvania. 
339 (). 8. What time in 1867 did he go into the employment 
of your said firm ? 

A. I do not remember. 

Q. 9. low did he come to go into the employment of vour firm— 
that is, in what way did he come to the knowledge of your firm ? 

A. Ile came to our establishment with 2 patented stoves that tie 
wished to sell to us. 

(). 10. How did this lead to the firm taking him into their em- 
ployment ? 


Objected to as irrelevant. 


A. We purchased the two patent stoves from him and, finding he 
was a very ingenious man, instead of paying him in money we 
made an agreement with him to remain with us for five years and 
take charge of our sheet-iron and tin work, which he understood, 
and pay him a salary of, I think, twenty-three hundred dollars a 
year. 

Q. 11. Describe the stoves which he brought to you. 

A. One of the stoves was what was called a parlor double heater; 
the other was a fire-place stove. 

(). 12. Describe the construction of that fire-place stove. 

A. There was but one stove he had to show us, and the patent 
that he had in this fire-place stove was the peculiar manner in 
which the products of combustion was carried down the baek and 
around the base. There were other claims for the peculiar con- 
struction of the hot air which [ do not remember, not having 
looked at the patent for several vears. 

Q. 15. Question repeated. 
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A. I cannot describe the construction any better than T have done 
in my previous answer except I have the patent here to examine. 

(). 14. Had it a magazine feed ? 

A. It had not. 

(). 15. Did it stand out in front of the mantel frame some dis- 
tance; 1f so, how much ? 

A. Having seen but the one stove and not paid much attention 
to the standing-out part of it I have no recollection whether it stood 
out much or little. 

Q. 16. What patent did he sell your firm on this heater 

O40) A. As I said before, I do not remember anything further 

about the claims that Lewis Bridge made than I have before 
stated. 

(). 17. In whose name was the patent issued ? 

A. I think the patent was issued in the name of Lewis Bridge, 
but think there was a man by the name of Boll who owned part of 
the patent. 

Q. 18. How long had the patent been granted when Bridge came 
to your firm. 


~ 


Objected to as incompetent. 


A. I think in 1866 the patent was granted. 
Q. 19. Where did Lewis Bridge say he worked previous to com- 
ing to your firm. 


Same objection. 


A. Tle had a shop or store of his own in Little York, in which he 
sold stoves and tin-ware; doing business in his own name, so he told 
ine. 

Q. 20. You took out a patent with Lewis Bridge, did you not? 

A. Yes. 

(Q). 21. On one of the stoves which he brought vou in 1867 or 
thereabouts? 

A. I think on both of them. : 

Q. 22. Do you mean to say that Bridge and yourself took out a 
patent which covered both stoves, which he, Bridge, brought to your 
firm in 1867? 

A. We took out patents for some improvement that was made in 
both of the stoves. 

Q. 23. Ilow many patents did you and Bridge take out on the 
two stoves. 

A. There were several patents taken out on these two stoves. | 
do not remember; perhaps as many as six or seven. 

Q. 24. Did all the patents show a magazine feed? 

Objected to as incompetent. 

A. Yes. 

(). 25. Which of those two stoves brought by Lewis Bridge to 


your firm had a magazine feed in it. 
A. I want to correct my testimony. ‘The outstanding parlor 
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double heater when first made by us had no magazine. Neither of 

the stoves when brought to us by Lewis Bridge had any magazine 
in them. 

ot] (). 26. Then how do you account for the six or seven pat- 

ents taken out on those two stoves showing magazines In them. 


Objected to as incompetent and as assuming what in not proved. 


A. We took out a patent for a top screen to cover the top feed of 
the fire-place stove. That was one patent. One other patent was 
taken out for the peculiar manner in which the fender was attached 
to the fire-place stove. Another patent was taken out for the pecu- 
liar stvle of the miea hghtsin the fire-place stove. More than them 
three at present I cannot remember. Wealso took out (whether that 
was In Lewis Bridee’s name alone or in both I do not remember) 
a patent fora top feed in the fire-place stove. Whether this top-feed 
patent was absolutely granted to us upon the application [made I 
forget > this time. 7 

(). 27. How soon was that application made after Lewis Bridge 
came to your firm—immediately ? 


Objected to as ineompetent. 


A. I do not remember. 

(). 2S. State as near as you can. 

A. Tecan only remember that the Thatcher Ileating Company 
showed us positive proof that they were ahead of us in this invention 
of top feed for fire-place stove, and we purchased one-fourth of their 
patent for the top-feed fire-place stove. 

Q. 29. How did the Thatcher Heating Company show you proof? 

A. That | do not remember at this time. It is so long since. 

Q). 30. Was it by the assertions of the Thatcher He: ating Company 
that they thought they were aliead of you? 


Objected to as already answered. 


A. [ think not. They must have shown us very positive proof 


before we paid them the money. 
Q. 31. What proof did they show you ? 


Objected to as already answered. 


A. I do not remember what the proofs were; I only know that the 
proof must have been very convincing. 
ot? Q). 52. Why do you think it was very convincing ; what 
leads you to think so? 


Objected to as already answered. 


A. Because we make it a rule never to pay money without being 
absolut ely certain that we have its worth. 

Q. 33. Did the Thatcher Heating Co. show you any models for 
stoves or heaters containing magazine feed ? 

A. I think not. If they showed us anything I think it was only 
the drawings. 
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Q. 34. What kind of drawings; were they large or small on what 
kind of paper, and were they in ink or in peneil ? 

A. I don’t remember. 

Adjourned to Wednesday, February 15th, 1878, 11 a. m. 


New York, february 13th, 1878—11 a. m. 


[Met] pursuant to adjournment. 
Present: Counsel as before. 


Examination of DAvip STUART continued: 


(). 35. The three patents referred to in your answer to Q. 26—did 
they show in the drawings thereof a magazine feed? 


Objected to as incompetent. The patents will speak for themselves. 


A. I think they did. 
Q. 36. Do you recollect the dates of these patents, or the years in 
which they were taken out ? 


Same objection. 


A. I do not remember. 
Q. 37. Were these three patents generally on stoves” 


Same objection. 


A. Do you mean to ask whether they were intended for fire-place 
stoves, or for all kinds of stoves? I do not exactly understand the 
meaning of the question. 

(). 38. How many different classes of stovesare there? Name 
them. 

A. There are cooking stoves, parlor stoves for coal, parlor stoves 
for wood, box stoves for wood ; there are fire-place ranges, outstand- 
ing ranges, fire-place stoves, and likely a number of others which J 

can’t think of at this time. 
ot3 (). 89. Why do you call a stove a “parlor stove?” 
A. Beeause they are generally known under that name 
with the trade. 

Q. 40. Are they not called parlor stoves because they are used for 
heating parlors or sitting or drawing rooms ? 

A. I suppose when they were first named parlor stoves it was be- 
rause the manufacturers and the trade generally wished to give 
them as high-sounding name as they could to make them more sal- 
able; but I have seen some of the finest parlor stoves used in the 
meanest kind of bar-rooms. 

Q. 41. Why do vou call a range a “ fire-place range?” 

A. Beeause such ranges are generally built into the fire-place of 
the house. 

(). 42. And are not such ranges also used outside of the fire-place, 
and when so used what are they called ? | 

A. There are ranges used outside of the fire-place, but of a differ- 
ent construction from those that are built in the fire-place. 
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(). 43. How do they differ in construction from those built in the 
fire- pl we? 

A. They are built with brick flues generally, and enclosed in a 
brick casing, while the outstanding range is complete in itself, and 

can be used outside of the fire-place, and sometimes in the summer 
they might be shoved in the fire-place and a pipe put up the chimney 
for the purpose of carrying off the products of combustion. 

(). 44. When so put into the fire-place with a pipe up the chimney, 
as stated in the last part of your last answer, would it not be a fire- 
place range? 

A. It might be called a fire-place range, if the owner chose to 

call it so, and when he took it out and used it outside of the fire- 
place he might then call it an outstanding range, and by this means 
he might make some of lis friends think he had two ranges. 

Q. 45. Do you not make and sell fire-place ranges ? 

A. We do. 

(). 46. Are not such ranges also sold and put up by you as out- 
standing ranges when so required by your customers ” 

They are not. 
ob (Q. 47. Do vou make and sell outstanding ranges? 
A. We do. 

(). 48. How do they differ, if at all, from the ranges which you 
sell to be inserted into fire-places ? Confine vourself to the range 
itself. 

Objected to as already answered. 

The outstanding range is complete in itself, the sides and back 
of the range being complete plates, and all the parts complete in 
themselves; the fire-place range, the baek—the back 1s not closed 
up—have openings to build brick flues ; being placed in the fire-place 
it is not necessary that the back plates and parts that are built in 
the brick should be entire. 

Q. 49. Then the only difference between the two structures which 
you make for these purposes is that the back plates, or back and 
side plates, which form walls of the flues in the structure for inser- 
tion in the fire-place are left off to be supphed by walls of brick- 
work built upon the fire-place. Is this what lam to understand by 
vour Jast answer ? 

A. There is a difference in the shape of the two; the fire-place 
range Is constructed in shape andzatvle to suit building in a brick 
wall or casing, while the neetiiie stove is not: you might so un- 
derstand with my last explanation. 

(). 00. Now, if you should take one of these ranges having the 
back and side “plate sin it, or, in other words, with the flues entire ly 
of metal castings, and place it in a fire-place, would you not thereby 
save the building up of a portion of the flues or walls of the range 
In brick-work ” 

A. You would if the range had the flues constructed within itself. 

Q. ol. Have not all outstanding ranges the flues constructed within 
themselves—that is, within the body of the range ? 

A. They have. 
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Q. 52. Do you know that at the present time, in this market and 
in the Philadelphia market, it is not the custom to supply any por- 
tion of the flues with brieck-work, but to take the range as it Is con- 

structed as an outstanding range and insert 1t Into the fire- 
045 place as a fire-place range, with a smoke-pipe from the top 

collar of the range to lead the products of com|bustion | up 
into the smoke-flue of the chimney. Will vou testify to the contrary 
of this? 

A. IT know that there are such ranges made that have the flues 
entirely in themselves, as described, but [ understood the question 
previously"put about the kind of ranges that we made, and we make 
no brick-built ranges with flues entire within the body of the range. 


Q. 55. When [asked you in Q. 08 about the different classes of 


stoves I did not mit vou to stoves of your manufacture, and | 
therefore desire you to consider all the questions put since that ques- 
tion as referring to stoves and ranges made by the trade generally, 
except where you have compelled me to specifically limit the ques- 
tion. Now, do you mean to testifv that vour fire-place ranges have 
no cast-firon] end plates on them ? 

Objected to as indefinite. 

A. Our fire-place ranges have cast-iron end plates on them, 

Q. 54. Describe that class of stoves you call “ parlor stoves; that 
is, give me the elements which go to constitute such a stove in its 
general construction, not its detail construction. Take as an illus- 
tration a magazine feed parlor stove having the magazine feed come 
up to the top plate of the stove, with a feed hole in such top plate 
for supplying such magazine with fuel. 

A. Commencing at the bottom of the parlor stove described, it 
has an ash-pit for containing the ashes,a grate above the ash-pit, a 
fire-box for containing fuel, and in the generality of such stoves there 
Ix a Magazine to contain coal for feeding the fire-box ; there are mica 
lights above the fire-box and also opposite the grate In the gener- 
ality of such stoves; above the upper mica lights there is a round 
column of cast-iron reaching up to the top. Manufacturers differ 
somewhat in the construction, in the form, the number of mica 
hehts, and other details, but the @eneral construction is as I have 
deseribed. By round column of cast-iron To mean the upper top 

which contains the magazine. | 
SG Q. 55. In this element which vou say contains the maga- 
zine are not the gases mixed, mingled, and consumed—that 
Ix, in the space between this magazine and the outer wall or round 
column of the stove? 

A. It may be possible that the gases are somewhat consumed 
there, but [T have never experimented on consuming the gases in 
the space deseribed, and therefore cannot Say how far they are COll- 
sumed or how far they are not consumed. 

Q). 506. Do vou not think that such space is necessary to the proper 
operation of the stove or of a fire-place heater? 

A. Tt is certainly a very great Improvement to cither stove. 

Q. 907. Deseribe that class of stoves which you call fire-place stoves 
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or heaters—that is, give me the elements which go to constitute such 1 


a stove in its general construction, taking as an illustration a maga- 
zine fire-place stove or heater having the magazine come up to the 
top plate of the stove, with a feed hole in such top plate for supply- 
ing such magazine with fuel, without reference to arrangement of 
flues for conducting off calorie or the products of combustion. 


Objected to as indefinite. 


A. The fire-place stove, such as is deseribed, has ash-pit, grate, 
fire-box, and a magazine for containing coal, same as deseribed in 
the parlor stove, but is a very great improvement on the parlor 
stove by being arranged to fit Ito a fire-place, part of the stove 
standing out in the room and part in the fire-place. This deserip- 
tion of stove, previous to the invention of a magazine for the same, 
Was very inconvenient, as fire could not be kept in it for any Jength 
of time, and the heating capacity being so much superior to the 
outstanding stoves In consequence of the products of combustion 
heating the back parts within the fire-place before passing off. I 
think that is as near a description of it as I can give. 


Defendants’ counsel objects to that part of the answer which is 
argumentative, witness being a party In interest and was only 
asked to give the elements which exist in a class of 
347 stoves which he terms fire-place stoves in his answer to Q. 
os—that is, all of the answer which does not state such 
elements as go to make up such fire-place stoves is objected to as 
volunteered, such objectionable language commencing as follows: 
“But is a very great Improvement on the parlor stove by being 
arranged to fit into a fire-place,” &e. Also in the next paragraph 
commencing with the words, “ This description of stove previous to 
the invention of a magazine,” &e., down to the end of the para- 
graph. 

Q. 58. What is the size of the grate surface of an ordinary fire- 
place stove or heater containing magazine feed within the cylinder 
thereof, with top feed hole to such magazine? 

A. The grate surface varies in different stoves of that kind; I 
think they generally run about 12 inches, but I may be mistaken ; 
it may be a little more or fess. 

Q.59. What is the depth of fire-pot in such a fire-place stove or 
heater, with 12 inches of grate surface? 

A. 1 should think about 5 or 6 inehes. 

(). GO. What is the distance from the grate surface to the lower 
end of the magazine feed in a perpendicular direction with such a 
grate surface and depth of fire-pot? 

A. IT think if the fire-pot was 5 inches deep that the distance 
would be about 7 inehes. 

(Q). 61. With such grate surfaee, depth of fire-pot, and heieht of 
magazine above the grate surface, what would be the distance from 
the bottom of the magazine up to the top of the stove or upper end 
of the magazine? 
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A. According to the best of my recollection, in the fire-place stove 
that we make the height would be about 12 inches, speaking entirely 
from recollection; I may be mistaken some inches in the measure- 
ment, perhaps some 2 or 5 inches in the entire height, from the 
grate surface up to the top of the stove. 

(). 62. Have not outstanding stoves containing a magazine 
348 feed existed with a grate surface of about 12 inches ? 

A. There have; according to the size of the stove they 
make the grate. 

(). 63. With such a size of grate surface, what would be the depth 
of fire-pot in such a stove ? 

A. Manufacturers differ in the depth of their fire-pots; I think 
they hkely might run from 5 to 8 inches. 

(). 64. In such a stove having 12 inches grate surface, 5 inehes 
depth fire-pot, what would be the distance from the grate surface to 
the lower end of the magazine feed in a perpendicular direction ? 

A. Ina ftire-pot 7 inches high the distance would be about 9 
Inches and vary about the same proportion according to the depth 
of the fire-pot. 

Answer objected to as not responsive. 


(Q). 65. Question repeated. 

A. Well, 7 inches; 1t may be less or more according to the views 
of different manufacturers. 

(J. 66. In such a stove of 12 inches grate surface, 5 inches depth 
of fire-pot, and 7 inches from grate surface to lower end of magazine 
feed, what would be the distance from bottom of magazine up to the 
opening in the top of the stove or upper end of magazine where the 
eoal is introduced into the stove ” 

A. The distanee varies considerably in cheap and high-priced 
stoves and stoves made by different manufacturers. 

(). 67. Give the extreme, each way, In a stove containing the 
dimensions referred to in the last question. | 

A. That’s a very difficult question for me to answer, and IT may 
be mistaken, as [ never have done more than look at them without 
measuring anv; [ think they might run from 12 to 14 or 15 inches. 

Q. 6S. Suppose you should set out ina room an outstanding.stove 
of the measurements last referred to; namely, grate surface 12 inches 
diameter, 5 inches depth of fire-pot, 7 inches erate surface from 
lower end of magazine, and 12 inches length of magazine as stated, 
and also a fire-place stove or heater containing the same measure- 

ment of such elements as you have testified, side by side, 
349 which would give out, if fed alike, the greatest amount of 
heat ? 

A. Do you mean to ask which would give out the createst amount 
of heat in the room in which they stand? ; 

(). 9), Yes, sir: both being placed Oilt 1) iL POOR. 

A. I think the fire-place heater would give out the greatest 
amount of heat, as they have projected the front out in the room in 
the modern stoves, and the parlor stove is contracted in’ the upper 
top, thus giving more radiating surface to the fire-place stove. 
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(). 70. Please confine yourself in your answer to outstanding stoves 
which have the fronts and tops projecting out and as large as the 
fronts and tops of the stove in the fire-place stove, which would 
make the area of radiating surface the same in both the outstand- 
ing stove and the fire-place stove. 

A. If you have a parlor stove made to project equally as far 
into the room as the front of the fire-place stove projects, of course 
you would get fully as much heat in the room, as you have the same 
amount of radiation in both in that case. 

Q. 71. Do not misunderstand the question. One of the conditions 
is that both the outstanding stove and the fire-place stove are placed 
in the middle of the room, and another that they have in the cham- 
ber above the grates and fire-pot the same area of radiating sur- 
face. Now, please answer Q. 68 with these explanations. 

A. | can’t comprehend the question. The difference in shape and 
stvleof the two stoves is so great that I cannot understand whether 
you mean the fire-place stove to be placed in the middle of the 
room with the back elements attached thereto for the heating of the 
upper rooms, or whether you intend to detach the back part of the 
fire-place stove and merely use the front or projecting part to use 
in the middle of the recom. 

Q.72. [mean that you shall use in the middle of the room, as 
you must of necessity if it is located there, both halves of the fire- 
place stove, as such fire-place stove is assumed to be entirely isolated 
from the fire-place, and only connected to a flue in the fire-place by 

asmoke-pipe, and also answer the question without reference 
200 to any back elements of fire-place heaters, as some fire-place 

heaters have them in various forms and modified shapes, and 
some do not have them at all. Therefore, assume the fire-place 
heater as divested of any supplemental radiating surface at the 
rear. 

Objected to as assuming what Is not proved. 


A. The parlor stove and the fire-place stove placed in the centre 
of the room, as assumed, and being of equal size, both in grate sur- 
face and other ways, both having the same radiating surface, would, 
of course, give out the same amount of heat in the room. 

(). 75. Would not these two stoves referred to, if each was placed 
in a fire-place, so as to be half way in each fire-place and half way 
In the room, the outstanding stove having a proper front so as to 
close the space between the fire-place and the room, and each hav- 
Ing the usual connecting pipes with a smoke-flue and the apartment 
above, give out each the same amount of heat to the apartment in 
which they are placed and the apartment above ? 

A. If you intend to make a fire-place stove out of the parlor or 
outstanding stove, with all the advantages of style and shape that 
the present fire-place stoves have, and make equally as good con- 
pections and heating apparatus in the one stoveas in the other, vou 
could ect equally as much heat, but not otherwise. 

Q). 74. Question repeated. 
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Witness being requested to confine himself to the conditigns of 
the question in “the giving of his answer, as, with his argument, his 
present answer might be considered an answer to the question and 
it might not. 

Objected to as already fully answered. 

A. I have answered the question according to the best of my 
judgment, and I know of no other way of answering it to satisfy my 
own sense of what is just and correct to all parties concerned, 

(). 75. Would not the outstanding stove referred to give out as 
much heat in the aggregate if placed half way in a fire-place, as con- 
ditioned in the last question, as 1t would when placed in the middle 


of the room ”? 


oo | Objected to as indefinite. 

A. [fit was half way in the fire-place part of the heat would go 
up the chimney and not so much in the room, and in case of the 
entire stove being placed in the room you would get all the heat 
made by the stove in the room. 

(). 76. I did not ask you where the heat would go to, but asked 
whether the outstanding stove would not give out as much heat in 
the one location as In the other ? 


Objected to as already « answered, and as indefinite In respect to the 
meaning of the words “ give out.’ 


A. There would be no difference in the amount of heat given 
out. 

(). 77. If the other stove, namely, the fire-place stove or heater re- 
ferred to, were placed half way in a fire-place would it not give out 
as much heat in the aggregate as when placed in the mid He of the 
room ? 

A. I don’t understand the question. 

(). 7S. L mean would its location make any difference in its heat- 
ing capacity ; would it not give out as much heat if inserted half 
way, or the reabouts, into a fire- place as it would if located in the 
middle of the room ? 


Objected to as indefinite. 


A. The location would make no difference if there is equally as 
much radiating surface in the one case as in the other. 

(). 79. Now, if each of these stoves is placed about half way in a 
fire-place, and each one having a proper frame, so as to close the 
heat radiated from the rear half of the stove from coming out into 
the room in which the stoves are placed, would not cach of these 
stoves give out as much heat to the upper apartment as the other ? 

A. If both stoves were of the same size and projected equally as 
far in the room and in the ehimney, and each had the same radiat- 
Ing surface in every respect, they would give out the same amount 

of heat to the upper apartment and to the room as well. 
od (). SO. Would you not, then, in both cases call them fire- 
place heaters ? 
\. I would call them a sort of apology for a fire-place heater. 
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Cross-examined: 


X Q. 81. Is not a fire-place stove, preperly speaking, substantially 
both a stove and a hot-air furnace? 


Redirect: 


R. D. Q. $2. Does not your last answer apply to all fire-place 
stoves or heaters, whether such stoves or heaters have or have not ae 
magazine feeds in them ? 
The fire-place heaters have the proper connections at the back 
to utilize the heat before it passes off into the chimney; it 1s then a 
stove and a hot-air furnace. 
R. D. Q. 83. Did you not put “if” at the commencement of your 
last answer, as i understood you to say so, and is it not necessary to 
make good sense of your last answer? 
| Objected to, as the answer is obviously good sense, and the cor- 
rectness of the examiner’s taking down the answer cannot be cor- 
rected in any such way, and counsel for complainant desires the 
examiner to note that the witness has already had the answer read 
to him twice by the examiner. 


A. I think the answer is the same as I gave; whether it is good 
sense or not I will leave others to judge. 


Answer objected to as not responsive. Complainants’ counsel ~~ 
joins in the objection—that the answer was not responsive, and hopes 
that the witness will answer it directly. 


ht. D. Q. S4. $2 question repeated. 
A. It does. 
R. D. Q. 85. Are not outstanding stoves, as they are frequently 
made, both a stove and a hot-air furnace—that is, do they not give 
heat out to the room in which they are placed, and also have heat 
from them conducted up into the apartment above ? 
There are such stoves made, but they cut off the greater part 
of the heat—that is, from the stove by having a sheet-iron casing 
around the up per top, having a current of cold air passing 
893 between the shect-iron and the top carrying hot air up into 
the upper room, thus cutting off from the parlor all the heat 
made by the upper top of the stove. 
R. D.Q. S86. What is the improved Juniata double heater made 
and sold by 4 ‘ou, of which you state in your catalogue that there 1s 
no jacket att: ached to prevent the free radiation of the heat? Does 
not this heater while heating the upper apartment radiate off a ; 
considerable body of heat to the room in which it is placed, and 1s 
it not both a parlor stove and a hot-air furnace * 
A. It gives out more heat in the room in which it is placed than 
the generality of double heaters, but there is a great deal of heat 
lost In consequence of a sheet-iron casing being around half the 
cylinder or fire-pot, and the pipes which conduet the hot air to the 
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upper room also prevent a good deal of the heat from radiating in 
the room in which the double heater is placed; I have never heard 
the double heaters called a stove and hot-air furnace. 

R. D. Q. 87. Does not the radiating of heat into the room and the 
passing of heat into the upper apartment make the respective stoves, 
namely, the double heater and the fire-place heater, the one as much 
a “stove and hot-air furnace” as the other? 

A. No; for the reason that in the fire-place stove you get the entire 

radiation and benefit of all the heat made by the fire, and it passes 
up around the magazine and then utilizes the products of ry 
tion for heating the drums and fixtures in the fire -place to give he: 

in the upper rooms, not obstructing In any way all the heat ere: ee 
by the stove proper, for the reason that the heat is utilized back of 
the fire- place heater in the chimney as is done by a number of our 
best hot-air furnaces; it may be properly, and has been, called 
stove and hot-air furnace. 

R. D. Q. 88. [T have repeatedly requested you not to refer to any 
additional elements placed at the rear of the fire-place heaters, which 
you seem inclined to forget. Now state if, in a fire-place heater 
without such additional elements, there is but one-half of the body 
of the heater to act as a radiating surface in a hot-air furnace cham- 

ber, while in an outstanding stove partly cased, as you have 
dot described, there 1s only that portion of the stove to act as a 

radiating surface, as 1f it were within a hot-air furnace enclos- 
ure, While the remainder of the stove is exposed to radiate heat into 
the room, substantially as that portion of the fire-place heater, which 
extends into the room, radiates heat into the room. Am IL not cor- 
rect in this? 


Ohbjected to as indefinite. 


A. It is partly correct ; but the fire-place heater having a great 
deal of projecting and surface, I think if would give a great “deal 
more heat in the room in which it stands than a case double heater 
such as described. 

Rh. D. Q. 89. What, then, do you mean by your statement on page 
4S of vour circular with reference to this Juniata heater—*‘ intense 
reeul: ating currents of heated air without obstruction to direct radia- 
tion?” And look at the cross-section on page 49 of said circular. 
Do you not, on the contrary, get a great amount of direct radiating 
surface to the room in which the stove is placed, fully equal to the 
radiating surface into the room from a fire-place heater? 

A. The circulars generally are written and circulated by manu- 
facturers with a good deal of puff, and don’t alwavs come up to 
what they say, but when vou get an old man nearly 70 years of age 
on the stand to declare what his knowledge ison oath he ought to be 
very careful and only tell what he knows and le thinks, which I have 
done throughout this examination, as near as my recollection and 
judgment allowed me. 

R. D. Q. 90. Does not page 49 of your circular or catalogue repre- 
sent the Juniata stove in cross-section ? 
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A. Yes; it is a cross-section. Page 49 of the circular is marked 
for identification Defendants’ Exhibit Stuart. 

R. D. a. 91. Are not fire-place heaters constructed without con- 
nections at the back to utilize the heat before such heat passes off 
into the chimney—I mean, is not heat radiated directly from the 
rear half of the fire-place heater into the fire-place for direct passage 
up into the apartment above” 


Objected to as indefinite. 


3a) A. I do not remember that I have ever seen such heaters 
Ih use. 

R. D. Q. 92. Please look at the heater Defendants’ Iixhibit Budd 
No. 1 and state whether that is not such a heater. 

A. I have examined the heater, and find that it has no radiating 
drums or fixtures at the back, but the stove-pipe attached to the 
heater is so placed that the radiating drums to utilize the products 
of combustion could easily be attached. 


All after the words ‘fat the back” objected to as volunteered by 
the witness and as not being evidence, the witness drawing on his 
Imagination in the making of the assertion found after such words. 


DAVID STUART. 


Sworn to before me this February 15, 1878. | 
JOHN SHTELDS, 


Kvaminer, Ke. 
Adjourned to Monday, February 18th, 1878, at 11 a.m. 


Turspay, February 26th, 1878. 
Met pursuant to adjournment. 


Counsel for defendants puts in evidence drawing of letters patent 
No. 25716, dated April 19th, 1859, and granted to S. b. Sexton for 
“ Magazine fire-place stove,’ marked Defendants’ Exhibit No. 1. 

Counsel for defendants put in evidence drawing of letters patent 
eranted to W. J. Cantelo for coal-stove, No. 24559, dated June 28th, 
1859, marked “ Defendants’ Exhibit No. 2;” also letters patent No. 
1172, whole No, 52176, dated April 50, 1861, granted to B.C. Bibb 

and Il. Angee for stoves, and marked “ Defendants’ Exhibit 
po No.3: also reissue of the same, dated June 11,1872, reissue 

No. 4041, for improvement in base-burning fire-place heaters, 
eranted to Bently ©. Bill and ILenry Angee, said Angee assignor to 
David Stuart and Richard Peterson, and marked Defendants’ Ex- 
hibit No. 4; also letters patent No. 1255, whole No. 52257, dated 
May 7, 1861, for stoves, and granted to J. G. Treadwell and William 
Hailes, of Albany, \. Y., and marked Defendants’ Exhibit No. 5: 
also letters patent No. 1924, whole No, 52928, dated July Oth, 
1SG1, granted to James Spear, of Philadelphia, Penn., for fire-board 
stove, and marked Defendants’ Exhibit No.6; also letters patent 
No. 2541, whole No, 55545, dated September 24, 1861, granted to KR. 
D. Grangor for stoves, and marked Defendants’ Exhibit No. 7; also 
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letters patent No. 2565, whole No. 39567, dated September 24, 1861, 
granted to Benjamin 'T. toney, of Bristol, Penn., for coal-stoves, 
and marked Defendants’ Exhibit No. 8; also reissue of the same, 
dated October 8, 1872, reissue No. 5096, for Improvement in base- 
burning stoves, oranted to Benjamin T. Roney, assignor by mesne 
assignments to Adam R. Reese, of Phillipsburgh, New Jerse ‘v, and 
marked Defendants’ Exhibit No. 9 ; also drawing of letters patent, 
for magazine stove, granted to 8S. B. Sexton, No. 47156, dated April 


4, 1865, and marked Defendants’ Exlibit No. 10; also drawing of 


letters patent for magazine stove, granted to W. B. Treadwell, No. 
47881, dated May 238, 1866, and marked Defendants’ Exhibit 
No. 11; also letters patent, for improvement in fire-place heaters, 


granted to W. C. Lesster,of New York, N. Y., No. 61625, dated Jan- 


uary 29, 1867, and marked Defendants’ Exlibit No. 12; also 
357 letters patent, for coal-stove, granted to William C. Durant, 

of West Trov, N. Y., No. 66957. dated July 25, 1S67, and 
marked Defendants’ Exhibit No. 13; also letters patent, for Improve- 
ment in base-burning stoves, eranted to David Stuart and Lewis 
Bridge, of Philadelphia, Pennsylvania, assignors to Stuart, Peterson 
& Co., of same place, No. 77049, dated May 9), 1S68, and marked 
Defendants’ Exhibit No. 14; also letters patent granted to Abraham 
Kx. Sanders, of Brooklyn, N. Y., for improvement in base-burning 
stoves, No. 80016, dated July 14, 1868, and marked Defendants 
Exhibit No. 15: also English letters patent, granted in the vear 
1850, to Joel Benedict Nott, for furnace with rotary eviindrieal 
erate, tabular boiler, heating apparatus, &e., No. G026, and marked 
Defendants’ Exhibit No. 16; also English letters patent, granted A. 
ID). 1859, to William Tlarper and Thomas Walker, for stoves and 
erates, No. 8065, and marked Defendants’ Exhibit No. 17; also 
English letters patent, granted A. D. 1842. to Thomas Walker, for 
stoves, No. 9440, and marked Detendants’ Exhibit No. 1S. 


308 U.S. Cireuit Court, Southern District of New York. 
The THarcuer TEArING ComMrAny et al. 
Us, 


JoHN H. Burris and Jousn M. Grarr. 


Testimony taken on the part of the defendants under and pursuant 
to the 67th rule of the Supreme Court of the United States, as 
amended, before John A. Shields, a standing examiner of said 
Court. 

New York, January 10th, 1SS0. 
Present: A. J. Podd, Iesq., of counsel for defendants, and Wm. FH. 

I. Lee, Esq., of counsel for complainants. 

MLizA M. Suepanrp, a witness produced on the part of the defend- 
ants, being duly sworn, deposes and says: 


The examination of this witness Is postponed until 3 o'clock p.m. 
further postponed until Tuesday, January 15, 1880, at 8 p.m. 
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WitiiaM M. Gray, a witness produced on the part of the defend- 
ants, being duly sworn, deposes and says: 

Q.1. What is vour name, age, residence, and occupation ? 

A. William M?’Gray; [I am 40 years of age; [ reside at 420 Pa- 
cific street, Brooklyn, New York, and I am a clerk for Miss I. 
M. Shepard, executrix of the estate of Charles J. Shepard. 

Q. 2. Is there any other clerk who has charge over you or above 
you in the establishment ? 

A. No, sir. , 
3509 (). 3. Where is that establishment located in this city? 
A, 242 Water street. 

(Q). 4. Have you had an application to permit the defendants, or 
some one in their interest, to see an old fire-place heater, which was 
made in the lifetime of Charles J. Shepard, and which is beheved 
to be in said establishment, 242 Water street, and did you not refuse 
that application? 

A. Mr. Rice called on me; introduced himself as Mr. Riee—I had 
not met him before—and wished to know if he could see an old 
fire-place heater that had been shown him by Charles J. Shepard 
shortly before his death. I told him that [ had orders from my 
employer to permit no one except those under her employ, or by her 
written order, to go through the building for any purpose whatso- 
ever: that is, above the store floor—the lofts. 

(QJ. 5. Did not a gentleman call a few days previous to Mr. Rice’s 
ealling, namely, a Mr. Low, with an order from Miss Shepard, the 
executrix, to see said heater, and was he not met by you with a re- 
fusal and countermand of the order, which you obtained from the 
executrix that same day, or the day previous to his calling? 

A. No, sIr. 

Q. 6. What were the circumstances of that refusal or counter- 
mand? 

The witness said before the question was completed— 

A. T made no refusal. 

(). 7. State the facts connected with that countermand. 

A. There was no order made on me to show anything in the 
building. 

(). 8. On whom was it made? 

A. I received a note from Miss Shepard, addressed to a Mr. Low, 
who had obtained a eard requesting a man by the name of Tlassen, 
a porter in the store, to show a certain stove that the bearer wished 
to see, that he (Low) believed was in the building. This note, as I 
understood from Mr. Low when he called with the said card or order, 
was countermanding said order and ecard. 

Q. 9 When vou received that countermand from Miss 
360 Shepard, the exccutrix, did she give you any reason for coun- 
termanding? 

A. Nothing further than what this note showed Mr. Low, which, 
she said, would explain itself. 

(). 10. Had you any conversation with her previous to her writ- 
ing this countermand about the matter ? 
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A. Nothing directly. 

Q. 11. What indirectly ? 

A. She stated the night previous, when I called on business con- 
nected with my clerking duties, that a party had called upon her 
and made enquiry of a certain stove which he believed was in her pos- 
session, and asked me if I had seen such a person, or had he made 
application to me personally. She deseribed him and stated his 
name was Low; I said, in answer to that, that I did not remember 
ever having seen or known a party by that name or description, 
except it might have been a gentleman in the employ (I don’t know 
whether he is in the employ or whether he is connected with the 
firm) of Richardson, Boynton & Co., who called in the store to en- 
quire if we had repairs for a evlinder stove. Ie only wanted, he 
said, a grate, and gave the dimensions of the diameter. Wile the 
porter was looking through seme old eastings to sce if he had a grate 
of that description he walked around the store examining the goods 
on exhibition, and introduced himself finally as from the house of 
Richardson & Boynton, but did not state his name; he made en- 
quiries about the svphonie fire-place heater that Mr. Shepard had 
formerly sold and wished to know if we had one, or was there one 
complete, and what we would charge him for it, as he wished it as 
a relic, and would T let him know what the price would be. Not 
finding the grate or repairs that he made enquiry tor he left the 
store. 

(Q. 12. Were you present when Tassen told him that he could not 
see the fire-place heater? And give the conversation that took place 
between him (Low) and HTlassen on that o@casion. 

A. JT was in the baek office of the store 242 Water street, and Mr. 
Low came into the back office accompanied by THassen, he (LLassen) 

earrying in his hand the card which Mr. Low handed = to 
361 him, or the one he said he handed to him,as I did not see 

him do so. ITehanded said card to me, and IT handed the note 
previously delivered to me by Ik. M. Shepard to deliver to Mr. Low. 
On receipt of the card from Mr. Ilassen | did so, but was not 
present when Mr. Low met Iassen at the door of the store, and did 
not heer any conversation between them. 

(). 15. Please look at the note now shown you, called Def'ts’ Exh. 
Gray No. 1, and state is that the note referred to in your last answer. 

A. Yes. 

(Q). 14. What is ITassen’s full name, and where does he live, and 
is he over or under you? 

A. His name is Michael Hassen, [ believe; I do not know his 
residence; he is neither over or under me, as we are employed by 
Miss E. M. Shephard to perform our several duties under her diree- 
tions. 


Adjourned until Tuesday, January 15th, 1880, at 12 o’clock m. 
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N. Y., January 15th, 18SO—5 p. m. 

The witness, Eniza M. SHEPHARD, present pursuant to adjourn- 
ment, and examination continued : 

(. 1. Please state your name and residence. 

A. My name is Eliza M. Shephard; I reside at No. 522 Atlantic 
street, in the city of Brooklyn. 

(). 2. Are you the executrix of the estate of Charles J. Shephard, 
deceased ? 

A. Lam. 

(). 3. Were you not subpcenaed to produce in evidence a fire-place 
heater said to haye been the property of Charles J. Shephard, de- 
eeased, in his lifetime, and now under your control as his executrix, 
in the warehouse No. 242 Water street, in the city of New York ? 

A. IT was not summoned to that effect at first; on a second sub- 
pena, | think you eall it, was. If you will interline the word 

“ Notts,” preceding the word “ fire-place ” heater. 
oO2 (). 4. Will vou produce such fire-place heater that it may 
be referred to in evidence and inspected by the court, the de- 
fendants paving all the expenses attendant its production ? 

A. I decline to do so unless obligated to do it. 

(J. 5. Why do you decline unless obligated to do it? 

A. For several reasons. 

(). 6. Please state these reasons. 

A. One, that Iam not assured that there is such an article there, 
and Mr. Todd was to entertain a proposition from me which he had 
not replied to as vet. 

(). 7. Any more reasons? If so, state them. 

A. I should prefer not to state them all unless obliged to. 

(). 5. Please state any further reasons you have for not permitting 
such fire-place heater to be produced in evidence at the expense of 
the defendants. 

A. Another reason that I have not heard but one side of the ques- 
tion,and my desire is to hear both sides of the questioif before deciding 
in the matter. There is another reason, possibly I have a_ latent 
interest in the matter which I desire to learn. 

Q. 9. What is there you wish to know about the other side of the 
case before you will produce such fire-place heater ? 

A. To know whether doing what 1s desired of me I shall favor 
the one individual or the many individuals; in other words, the 
one individual means the plamtiff, I take it, the many individuals, 
the defendants. 

Q). 10. Why should it make any difference to you whether it is 
the one or the many that is favored, since you are called as a wit- 
ness to impartially aid in proving a faet ? 

A. I prefer always In cause of Justice and right to take the side 
of the weaker party. 

(). 11. Why do you think also that you have a latent interest in 
the matter ? 

A. Because I was approached so peeuliarly at first in regard to 
the matter, and also through the 52 vears in which the matter 
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(). 12. You gave, did you not 
363 The witness says: May I add something to the answer that 


really belongs to it ? 
Also, that I think my brother was approached during his life- 
time, and he did not do wh: at, perhaps, may have been wished of 
him; I desire to do the same in this matter. 


(). 13. You gave, did you not, toa Mr. Low an order to look at a 
fire-place heater, and when he went to deliver such order on the 
porter at 242 Water street, to whom it was addressed, was he not 
met with a countermand of such order, which countermand is 
marked Defendants’ Exhibit Gray No. 1? 


Objected toon the ground that the witness is asked to testify as to 
matters not within her own knowledge. 


A. I did not; I did give an order in regard to a stove and J did 
countermand that order. 

(). 14. Did you not understand that stove which Mr. Low wanted 
to see was the same thing as the fire-place heater which we now 
want to see and have here ealled for? 

A. I presume it to have been so, but a guiding Providence made 
me say stove, which I do not understand the 2 to be synonymous. 

(). 15. Witness is asked to identify Defendants’ Exhibit Gray 
No. 1. 

A. It is correct. 

(). 16. What reason or reasons had you for refusing Mr. Low an 
examination of this heater or stove? 

A. The exhibit answers that question. 

(Q). 17. Exhibit says, “There are reasons that did not occur to 
me.” I mean what were those reasons which you say did not occur 
to you until more mature thought, after Mr. Low left ? 

The recalling while at rest of an interview had between my 
brother a very short time previous to his death and a Mr. Burtis, | 
think. 

(). 18. Why should that have been a reason for writing the 
countermand ? 

A. My brother did not entertain favorable views in regard to some 

matters that he had with Mr. Burtis. 
364 (J). 19. Why did you give such note and countermand, if, as 
you say, 1n answer to Gth question, that you are not “ assured 
that there is such an article there? 

A. | was not specially assured and do not know vet that there is 
such an article there. 

(). 20. Have you yourself looked to see if there is such an article 
there ? 

A. | made an examination of one floor and found a syphonic fire- 
place heater, I think they call it; [ think it goes by that name. 

(). 21. When did you make this examination ” 

A. Recently ; since the defendants’ desire to know in regard to the 
matter. 
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Q. 22. On what floor or loft was this examination made at 242 
Water street ? 
A. I don’t know how they eall the lofts ; on the first floor, or store 


floor. 

(). 25. Did you think that was the heater the defendants were in 
pursuit of, and was that the reason why you did not look any fur- 
ther through that building ? ° 

A. I did not, for it borera different name, but I knew of no other. 

(). 24. Why did you not look further through that building, if it 
is, as you say, that you supposed that that was not the heater, it 
bearing a different name ? 

A. I do not like to take too much trouble in my state of health, 
and prefer not to ascend to such a dusty place; my health has been 
such for some years that I do not allow myself to go up and down 
stairs more than is possible and under my physician’s wish. 

(). 25. Could you not have overcome the last objection by sending 
Mr. Gray up—vyour clerk ? 

A. He is quite new in my employ, comparatively speaking, and | 
should not have known what to send him to search for. 

(). 26. What day was it you made this examination on your store 
floor ? 

A. I can’t tell; T have no date to go on or to go by. 

(). 27. Was it after my interview with you at your counscl’s 
office, Mr. Norwood—the day on which you were first subpcenaed to 
attend and give your evidence; was it that afternoon ? 

A. I cannot recall. 
O60 (). 28. Did T not request you at that interview to permit 
either mysclf or a Mr. Rice to accompany yourself and Mr. 
Gray, your clerk, to make an examination at your establishment, 
242 Water street, in order to find such fire-place heater, and did you 
not refuse such request ? 

A. There was a request something after that tenure; when you 
go into names I cannot say, in regard to it, [ did decline. 

(). 29. Do you still decline to have either Mr. Rice or myself, or 
both of us, accompany Mr. Gray through the lofts or upper stories 
of that establishment, 242 Water street, for the purpose of seeing 
such fire-place heater, or the patterns for it, or both ? 

A. I decline to have anything to do with Mr. Rice in regard to 
his matter. | 

Q. 50. Will you permit Mr. Andrew Brown, who has already testi- 
fied in this ease,and who, I believe,does your foundry or some of your 
foundry work, [to] go through that establishment with Mr. Gray and 
myself for the purpose stated ? 

A. [ decline to doso,as Mr. Andrew Brown has already trespassed 
oh my premises, accompanied by J. IL. Burtis, in contradiction to 
all orders in regard to persons secing the premises, or what they 
contain, without a special permit,from myself, which they did not get 
nor made application for. 

(Q). 51. Tlow far did Brown & Burtis get into said premises ? 

A. [think they were not seen until they had ascended the stairs to 
the first floor, one flight up, and were then requested to descend—per- 
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sisted, and went further—went through the loft, T understand—went 
through that floor—where they said what they desired to see could 
be found. 

Q. 32. What proposition do you refer to in your 6th answer, in 
which you say, 1 have not replied to as yet, as a reason for de 
clining ? 

A. I made a proposition, which I wished interested parties to enter- 
tain, that if there was such an article, and they desired it, it could 
be had by purchasing the stock, good-will, ete., for the sum of 

$20,000. 
O06 (). 35. Did you not understand me to say, in presence of 
Mr. Rice this afternoon, just before this examination begun, 
and did he not reiterate my statement, that such proposition could 
not be made to and would seareely be entertained by the parties in 
Interest ? 

A. I had previously said that I preferred to have nothing to do 
with Mr. Rice, and, moreover, Mr. Todd had said to me that he 
thought my proposition Just, and he saw no reason why the defend- 
ants should not consider my proposition, as it was only reasonable. 

(). o4. Now, please answer my last question, whether I did not 
state to you in presence of Mr. Rice as I have there interrogated 
you. (Question 33 repeated to the witness.) 

A. I ignored the presence of Mr. Rice, and did not take cogni- 
zance of the interview between the two gentlemen. 

QJ. 50. Then vou testify, do you, that you did not hear what I said 
to you, as set forth in the 53d question? (Question read to witness.) 


Objected to as assuming that Mr. Todd said something to witness, 
of which there is no proof whatever. 


A. I cannot say what you said in Mr. Rice’s presence and the 
compulsory manner of the introduction. [ did not wish to be in- 
troduced to this gentleman. 

(). 36. Did you not mention at some time that the fire-place heater 
Which the defendants are seeking to have produced was in the place, 
242 Water street, but had been broken up? If so, state who so in- 
formed you, and when it was so broken up, and why it was so 
broken up. 

A. Hearsay; IT nave no idea who informed me; I have not any 
idea, I am sure, for it was only hearsay. I don’t know why it was 
broken up, if it was broken up; probably because I had ordered 
them to sell all the old, useless iron. I have no idea when it was 
broken up; I don’t know there was such a thing in existence. 


Adjourned to Irriday, January 16th, 1880, at 12 m. 
Examination of Mr. Grey is adjourned over to same hour and 
day. 


29—150 


Seay —— 


296 THE TIATCHER HEATING CO. ET AL. VS. 
867 JANUARY L6trt, ISSO. 


Met pursuant to adjournment. 
Present: Counsel for the respective parties. 


Examination of Eriza M. SHeruarp continued : 


(9.37. When did you give directions to have any stoves or fire- 
place heaters broken up? 

A. Never. 

() 38. Do vou believe that any have been broken up since the 
death of your brother ? 

A. Possibly, as I told them to sell any old iron that teok up too 
much room. 

(). 59. When did you so tell them ? 

A. T cant say any detinite period: when my foundryman called 
for some old iron. 

(9. 40. Who did vou tell to sell off any old iron that took up too 
much room, as vou state? 

A. T cant recall who: probably the clerk; possibly the porter. 

() 41. Has not Michael Hassen been the porter since the death of 
your brother in May, 1876? 

A. Pfe las acted in that capacity. 

(). 42. Tlas there been any other porter there but him during that 
tinie ? 

A. I think not. 

(9.45. Is not Mr. Wm. M. Gray, the clerk, at present in charge of 
the establishment for yuu * 

A. He ts. 

() 44. What clerk or clerks have had charge of the establishment 
for you prior to Mr. Grray and from the time of the death of your 
brother ” 

A. No clerk had charge of the establishment. 

(g. 45. [iean what persons occupied the position that Mr. Gray 
occupics prior to Mr. Gray’s going into your employ ? 

A. A oman by the name of Brennan. 

() 46. Was there any other party prior to Mr. Brennan since the 
date of vour brother’s death and prior to the engagement of Mr. 
(rrayv as clerk ? 

A. My brother left two young men. [ don’t know the length of 
time they remained there. As early as possible I made a change. 

lf think Brennan succeeded them. 
BOS (). 47. Was Brennan there at the time Mr. Grav was em- 
nloved as clerk? 

A. Tle was not. 

() $5. Who was clerk Just prior to Grav’s being employed ” 

A. Thad no one in the capacity of clerk between Mr. Gray and 
Mr. Brennan. 

(). 49. Was there no one there in charge except Michael Hassen— 
that is, during that interval ? 

A. | had a manager for a brief interval. 

(). 50. Cave the name of that manager. 
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A. A gentleman by the name of Shannon. 

(). 51. Give Mr. Shannon’s full name. 

A. I don’t know that I can; J. B. Shannon. 

(). 52. Where is his residence or business address ? 

A. I have known, but [ don’t recall; [ think Wail St., N.Y. City ; 
don’t know his business. | 

(). 53. About how long was he emploved for you as manager, and 
In What vear? 

A. A brief interval, about a couple of months in 187%). 

(). o4. How long has Wm. M. Gray been employed as clerk ? 

A. Buta short time: I have forgotten the date of his coming in— 
a few months. 

(). 55. Give Brennan’s full name and residence or business address, 

A. I think his name is Charles I.; Ido not know his residence 
or business address. 

(J. 56. Are you prepared to testify that you told any of these per- 
sons, Whom you have named, to sell any old fire-place heaters as 
old iron ? 

A. [am prepared. 

Q. 57. Do you so testify ? 

A. Yes. 

(). 5S. Which of these persons mentioned by you were told by 
vou to sell any old fire-place heaters that took up too much room? 

A. None of them. 

(). 59. Then what do you mean by saving that vou are prepared 
to testifv, and do testify, that vou told some of these persons to sell 
any old fire-place heaters as old iron ? 

A. | have not testified to anv such thing. 

(J. 60. Then vou do not mean to testify that vou told any one of 
these persons to sell any old fire-place heaters as old iron? 

A. I do not. 
369 (J. 61. Do you believe, then, that any of such persons sold 
or otherwise disposed of any old fire-place heaters which were 
in the establishment at the time when vour brother died ? 


moment 


Objected to as calling for the witness’ belief and not for her 
knowledge. | 

A. To my knowledge, they did not. 

(J. 62. Do you believe that they broke up any such fire-place 
heaters? 

A. [ havn’t any belief in the matter. 

(J. 65. Do vou believe that such was done unless you ordered it 
done ? ! 

A. [It might or it might not have been done without my sanction. 

(). 64. Last question repeated. 

A. Possibly it might have been. 

(). 65. Question repeated. 

A. I believe that [ have faithfal employees, and that they would 
have done nothing against my interests. 


Q. 66. Did you ever order any of these old fire-place heaters to be 


broken up? 
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A. I never did. 
Q. 67. Then you cannot testify that the old fire-place heater the 


defendants require — produced in testimony in this case is not in 
that establishment, 242 Water St., can you? 

A. I cannot testify that it is or that it is not. 

Q. 68. And you refuse the defendants and their counsel permis- 
sion to see whether it is there or not, do you? 

A. I do, unless obliged by some law of the land. 

Q. 69. Do you feel that you are interested against the defendants 
in this case? 

A. Neither for nor against. 

Q. 70. Then why do you wish to deprive them of the use of this 
fire- place heater as testimony in this suit, in case it still remains in 
the establishment, 242 Water street ” 

A. At an early stage of this examination I think I gave reply 
that they approached me unhandsomely ; now I answer to it, that 
they didn’t entertain my proposition. 

(). 71. Since vou testified that you did not hear what I stated to 

you about the impracticability of your proposition, and as I 
370 now state to you that such a plan as you proposed 1s Imprac- 

ticable, do you still object to the defendants having the bene- 
fit of this testimony desired of this old fire-place heater, the defend- 
ants being willing to save you harmless as to expenses, and willing 
to return the heater to your possession, and to consider it In your 
possession while in the hands of the examiner of the court? 

Objected to on the ground that the question does not call for any 
test’y relative to any issue in this case, and that the direct examina- 
tion of the witness is not the proper place for discussion of her 
reasons for doing or not doing certain things or for propositions or 
negotiations relative to things | to be done in the future. 


A. Ido; astheircounsel had said that he thought, as the defendants 
were moneyed men, that there was no reason why they should not 
entertain my proposition in regard to purchase of entire stock at 
$20,000. 

Q. 72. Since you stated at the commencement of your deposition 
that [ had not replied to your proposition and J afterwards stated 
that I did, in the presence of Mr. Rice, which you do not admit I 
said to you, how can you now testify that I acquiesced in such 
proposition as being a fair one; did I not state to you, on the contrary, 
in the presence of one of my clerks and another gentleman who sat 
opposite to him, that your suggestion to make a proposition was a 
fair and reasonable one and that, if you desired it, IT would convey 
a proposition to them for them to obtain possession of such old fire- 
place heater? 

A. Nothing of the kind was said as suggested by the latter part 
of the question, but, at an aside interview previous to the matter 
referred to (Iam speaking in regard to the interview prior to: the 
interview of Mr. Rice that he refers to), the counsel for defendants 
had said, as some were for and some against it—against the suit I 
take it—he did not submit it, my proposition. 
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oil (. 73. No matter how you understand it. But, now, con- 


sidering it, the proposition you made, impracticable and not 

entertainable, do you still decline to permit the defendants to have 
access to this fire-place heater to prove its general construction ? 

Objected to as assuming that the witness has stated that such a 
fire-place heater exists, the fact being that she has testified that she 
knows nothing of such article. 

Defendants’ counsel denies that the witness has stated as is set 
forth in the objection of complainants’ counsel. 

A. I do, untess obliged by some law of the land. 

Q). 74. Do you, even though your expenses are paid of so producing 
it or causing it to be so viewed ? 

Objected to on the ground that it still assumes that the witness has 
and had control of such a heater. 


A. I do. 

(). 75. Ifthe patterns of such fire-place heater are also in that 
establishment do you also decline to produce them for the same 
reason ? 

Same objection. 

A. I do. 

(). 76. Do you know that such fire-place heater is not in the es- 
tablishment, No. 242 Water street? 

A. I do not know that it is not; I do not know that it Is. 

Q. 77. Same question as to the pattern. 

A. I do not; I give the same answer as to previous question. 

(). 78. Is not John M. Thatcher’s place of business (1 refer to the 
gentleman who is now present at vour right hand) next door to your 

establishment, No. 242 Water street ? 
O12 A. I don’t know about the neighborhood ; a picture I have 
at home has the sign of J. H. Burtis; in the store facing to 
right hand is J. HW. Burtis; to the left hand, Butler. I am = mis- 
taken; it is to the left hand J. Hl. Burtis and to the right hand 
Butler. 

Q. 79. When was that picture obtained by you or brought to the 
house ? | 

A. Many years before my brother’s decease one was brought. 

(). 80. Hlow frequently have you been down to your establish- 
ment, say, during the past nine months ” 

. Frequently. 

(). Sl. Question repeated. 

I couldn’t say for my life. 

(). 82. Were you not down as late as one day last week ? 
. IT was, I think. 

Q. 85. The N. Y. City Directory gives John M. Thatcher's place 
of business as at No. 244 Water street, which is next door to vour 
establishment; have you any reason to believe that the directory is 
Wrong In this respect? 

A. Undoubtedly it is right. 
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Q. 84. It is so stated in the directory as far back as the year in 
Bt your brother died ; have you any reason to doubt the state- 
ments of the directories in this respect ? 


A. Not at all. 
Q. $5. lave you produced the books going to show the sale of 


these fire-place heaters in your brother’s lifetime ? 

A. I have not. 

(). 86. Did you decline to do so? 

A. I do, unless compelled to do so by the law of the land. I 
don’t know that I have any such books. 

Q). 87. Do you know that you haven't any such books”? 

A. I do not know that I haven't. 

(). 88. Do you decline to look and see if you have any such books? 

A. Tam in the doctor’s hands for an affection of the chest, and 
cannot lift heavy tomes. 

(). S9. Do vou decline to have Mr. Gray, your clerk, look for you? 

A. I do; lis time 1s so occupied. 

(). 90. Were you not subpanaed to produce such books ” 

A. I could not produce what I did not know that I had. 
O78 Q. 91. Question repeated. 
A. I was. 

(). 92. Same question as to fire-place heater and patterns ? 

A. It was written so badly I could not hardly read it. 

Q. 95. Question repeated. 

A. The interlineation I did not make out. 

(). 04. As what I have asked you respecting it is not in the inter- 
lineation, see if you can answer my 92nd question, 

A. I was. 

Q. 95. Will you annex that copy of the subpeena to this your 
deposition ? 

A. I prefer to keep the copy, and you can copy it 1f you wish. 

(). 96. I will give you a copy of it. 

A. [ should prefer the original. 

Q. 97. Do you prefer the original ; do you decline to have it an- 
nexed to this your deposition ? 

A. I do not. 


Witness produces the copy, and the same is marked Def’ts’ Ex - 
hibit. 

| prefer not to give it in evidence until I consult counsel. 

Witness retains copy subpana and now refuses to allow the same 
to be marked in evidence until she has consulted her counsel. 

Q.95. Will you permit the paper to be annexed to this deposition, 
you having a true copy of it retirned to vou at the time of its being 


so annexed ? 

A. I preter to consult counsel. 

(). 99. You have testified that this copy subpoena was written so 
badly that you could hardly read it; now 1 wish the court to sce 
whether the copy subpcena you hold was or was not capable of being 
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read and understood by you; do you therefore decline to produce 
such copy now 1n your possession for that purpose ? 
A. I prefer to consult counsel. 
37 (). 100. Wil you testify that you could not read and did 
not understand the part interlined in that copy subpeena? 

A. I did not; I puzzled it out the second time and could not make 
out what it meant; I don’t believe I could read it now. 

(). 101. Will vou testify that you did notunderstand that you were 
subpeenaed to produce certain books which it is claimed you hold 
as executrix of the estate of Charles J. Shepherd, deceased ? 

A. I did not understand so. I did not see the word books 
the paper. 

(). 102. Let me look at the copy subpcena which you hold in your 
hand: it reads, including the interlineation—* and all deeds, evi- 
dences, and writings which you have in your custody or power 
relating to or referring to the sale of such heaters in the lifetime of 
Charles J. Shepherd, for whom you are executrix.” 

Now do you decline to produce any writings, papers, books, or 
other evidences which may be in your possession as such executrix 
relating to or referring to the sale of fire-place heaters during the 
lifetime of Charles J. Shepard ‘ 

A. I do not know that I have any. 

(). 105. Will vou look for such writings, books, papers, or other 
evidences? 

A. I couldn’t undertake it in my state of health. 

Q). 104. Will you cause Mr. Gray, your clerk, to do so? 

A. By doing so I would be obliged to leave my old mother in her 
S6th year (and take Mr. Gray’s place, which I could not fill), whom 
her physician says may slip out of life any moment, even while 
sitting in her chair. 

(J. 105. Where are the deces ised’s papers and books” 

A. I decline to answer; I don’t know that I could answer it, as 
they are somewhat scattered. 

(). 106. Where are his accounts of sales; would they not be at No. 
242 Water street ? 

A. To the first part of the question L will answer, I do not know ; 
to the latter half of the question, they might or they might not be. 

(). 107. Do you decline either to look for them or to permit your 
clerk to look for them ? 

A. I deeline, unless authorized by law. 
Dae) (). 108. Do you mean that the court must order you to do 
so before you will do so? 

A. I did not refer to the court, simply the compulsory part of it; 
if the law compels me to, to be sure I would, were I able to ; if | 
have them I have no knowledge that I have. 

(). 109. But vou will not look or permit your clerk to look even 
tu see if you have them; is not this so” 

Objected to as already answered. 


A. T already answered that. 
Q. 110. Answer it again. 
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A. My health will not permit; I cannot leave my aged mother. 

Q). 111. Do vou mean that if you should look and should find 
them you would not produce such papers and books of account of 
sles ? 

A. Unless compelled by law. 

Defendants’ counsel gives notice to the witness that he will apply 
to his honor Judge Blatehford, at his chambers in the new post- 
office and U.S. court buildings, on Saturday, the 17th day of Jan- 
uary, ISSO, at 12 o'clock noon, for an attachment against the witness 
for refusing to testify respecting the fire-place heater, patterns, papers, 
books of account, and other evidence in writing of the late Charles 
J. Shepherd, and for refusing to produce the same at her examina- 
tion in this case, and that such application will be made on the 
subpona duces tecuin, the testimony, and other papers and proceed- 
Ings In this case. 

The examination of the witness and the other witness subpoenaed 
is further adjourned to Saturday, January 17th inst., at 1 o’clock in 
the afternoon. 

Notice is also hereby given to complainants’ counsel, now pres- 
ent, of the said application. 

NEW York, Jan. 19, 1880. 
Met pursuant to adjournment. 

Present: Counsel for the respective parties. 

(). 112. Have you looked and examined since you were last sub- 
poonaed through the establishment No. 242 Water street to see 1f you 
could find an old fire-place heater or Saracenic parlor grate, so called, 
having in its construction a top-feed magazine or reservoir, and also 
flues or other extended heating surface at the rear of such heater and 
connected therewith, and have you found such a fire-place heater”? 

A. I decline to answer the question as it is asked. 

(). 115. Why do you decline to answer the question ? 

A. Because of having received a second subpoena at a late hour of 
the same morning, for which « previous subpcena had been called, 
and the fee objected to as the one fee of the previous subpeena was 
sald by Mr. Todd to be sufficient for the day subposnaed. 

(). 114. Have vou examined since our last mecting the several 
floors of the establishment of No. 242 Water street, N. Y. city, to see 
if you could tind an old fire-place heater or Saracenic parlor grate, 
so called, or heater having in its construction a top-feed magazine, 
and also flucs or other extended heating surface at the rear of such 
heater and connected therewith ? 

A. I have done so since having had read to me by Mr. Todd the 
second subpaena for to-day. 

QQ. Llo. Did you sueceed in finding such an old fire-place heater 
as | have referred to? 

A. I did not. 

(J. 116. Was such search a thorough and exhaustive one ? 

A. I didn’t look into the rat-holes, nor some big: iron kettles that 
were there; [ looked thoroughly. 
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Q. 117. Same questions repeated as to the patterns for said fire- 
place heater (questions 114 to 116, both inclusive), and witness asked 
if she makes the same answer as to the patterns. 

A. I made the same search for the patterns and did not sveceed 

in finding ans 
Old Q. 118. Did your brother in his lifetime send over to his or 
your residence a lot of old patterns as waste wood or mate- 
rial? 

A. He did. 

Q. 119. Were they destroy ed or preserved ? 

A. Mainly destroyed—they were used for fire-wood; a few bits 
were given to an artist lady. 

(). 120. Have vou looked for the books of account of your brother 
or of any firm with which he was connected running over the vears 
1840 to 1546, ‘inclusive, and have you been successful in finding 
them ? 

A. To the first part of the question, I have; to the second part of 
the question, I have not. 

Q. 121. Did you look in such places where such books, if they ex- 
isted, would né aturally be found, and was such search a diligent one? 

A. I think I did, and | think it was diligent. 

Q. 122. Were you shown the cireular “Def'ts’ Exhibit Brown No. 
3” and vour attention called to the illustration thereon above the 
words “Saracenic parlor grate, for dining-rooms, ete.,” this morn- 
ing before you made the examination of the establishment No. 242 
Water street for the old fire-place heater and its patterns ? 

A. It was subsequently to the interpolated subpcarna. 

Q. 125. Were you shown such illustration before you made such 
search and your attention called thereto by me as its representing 
the old fire-place heater the defendants are in search of ? 

A. The same answer as to previous question. 

(. 124. Were you not also shown a model marked Def'ts’ Exhibit 
Brown No. 2, before you made a full and final examination of such 
premises ? 

A. I was shown a model of a fire-place heater made by Andrew 
Brown. 

Q. 125. Did I not also request of vou to see if there was such a 
heater in that establishment, No. 242 Water street, when you made 
your search, as that model, Def’ts’ Exhibit Brown No. 2, represents ? 

A. I do not recollect the request, but supposed that to be what I 
Was 1n search of. 

Q. 126. You stated, on your calling this morning, and 

ofS before your examination of the establishment No. 242 Water 

street, that you had found among Mr. Shepard’s papers a 

patent for a design of fire-place heater. Is that the patent dated 
February 4th, isb2, and numbered 1525 ? 

A. It is. 

Q. 127. Do you believe that represents what you have heretofore 
referred to in your testimony as the svyphonie heater, one of which 
you have testified vou saw on the ground or store floor of the estab- 
lishment, No. 242 Water street ? 
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A. I do, but may be mistaken. 
(). 128. Did the fire-place heater which you saw on the stere floor 
the other day, as you have testified, resemble that shown in drawing 
of this design patent No. 1525? 

A. ! think it did. 

Q. 129 Do you decline to have any other search made of tlie 
establishment, No. 242 Water street, N. Y., for this fire- place heater 
and its patterns than that which you yourself have made since the 
Jast examination, as testified here to-day? 

A. I think the investigation already made 1s sufficient. I do de- 


cline, thinking the one ¢ alre: ady made sufficient. 


Cross-examination by WIL. L. Ler, Esq., counsel for plain- 
tiffs : 

X Q. 150. Do you know any of the plaintiffs? 

A. Lam not acquainted, to my knowledge, with any of the parties 
to this suit (the parties plaintiff having been all mentioned to the 
witness by counsel, witness adds). I know none of these parties to 
my knowledge. Since my examination commenced I have met Mr. 
Thatcher in this room. I never met him before that, to my knowl- 
edge. IT have a vague, flitting remembrance of once having seen 
Mr. Thatcher come into the store, but I am not sure it was he. 


ELIZA M. SHEPHERD. 


as) Counsel for defendants gives notice that he offers in evi- 

dence letters patent of the United States granted to Eliphalet 
Nott October 24, 1852, for a fire-place stove, a certified copy of which 
he agrees to7produce as soon as received, to be marked as Defend- 
ants’ Exhibit No. 19. 

Also English letters patent granted to Richard Coad and John 
Beers Coad November 13th, 1852, and numbered 738, which he 
agrees to produce a certified copy of, to be marked, as soon as re- 
ceived, as Defendants’ Exhibit No. 20. 

Also letters patent granted to Charles J. Shephard, No. 1525, for 
a design for fire-place heater, dated February 4th, 1562, certified 
copy to be produced as Defendants’ Exhibit No. 21. 

Counsel for complainants objects to the introduction of these three 
patents as evidence, because the same are not mentioned in the 
answer, and also because counsel for defendants does not produce 
the same for Inspection. 

At the request of complainants’ counsel it is certified that the 
three patents above referred to are not produced, nor Is any copy 
thereof produced. 

Counsel for complainants oe on their production before the 
same are offered in evidence. 

Defendants’ counsel states that he will annex his exhibits, the 
certified copies [of] Nott and Shepard patents, as soon as they are re- 
ceived from the Patent Office, to-morrow or next day; also a certi- 
fied copy of the specification and drawing of the Coad English patent 
(blue book) as soon as received from the United States Patent Office. 


Adjourned til January 20th, 1880, at 12 m. 
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NEW York, Jan’y 21, 1880. 
Met pursuant to adjournment. 
Present: Counsel for the respective parties. 


O80) CHakbes C. C. Rick, being produced and duly sworn as a 
witness on behalf of the defendants, testifies as follows: 


Q. 1. What is your name, age, residence and occupation ? 
A. My name is Charles C. C. Rice; age, 54 years; reside in Brook- 
lyn, N. Y.; am employed by the J. L. Mott Iron Works. 

(). 2. Were you acquainted with Charles J. Shephard in his life- 
time ? 

A. I was. 

(). 8. Where did said Shepard do busimess in his lifetime’? 

A. The only place that I know of personally was No. 242 Water 
street, New York city. 

(). 4. Did you ever see, in that establishment, prior to the de- 
cease of said Shepard, an old fire-place heater to which vour atten- 
tion was called by said Shepard ? 

A. Yes, air. 

Q. 5. When and under what circumstanecs did you see said old 
fire-place heater? | 

A. As near as I can remember, some time during the vear 1869 
a gentleman by the name of 8. B. Sexton called at my place of busi- 
ness, No. 206 Water street, and notified the firm in which I was a 
partner, which firm was known as Burtis & Rice, that he thought 
that we were using certain inventions in fire-place heaters which 
infringed his rights ; this notice was a verbal one. In consequence 
of that conversation, Mr. Shepard and I being very familiar—he 
usually spent from one to two hours every day in my store—a con- 
versation turned on to this question. In consequence of that con- 
versation Mr. Shepard invited me to his store; there he showed me 
a fire-place heater which embraced, in my opinion, the essential 
points claimed by Mr. Sexton. 

Q. 6. Please deseribe the old fire-place heater he then showed 
you—that is, its essential elements or features. 

A. It was a heater about two feet and four inches wide, about two 
feet deep, and about two feet four inches high, with a frame about 
the centre of it, a feed directly in the front of the frame on the top : 
there was certain flues—I think two flues—running intoacross-flue in 

the rear: the feed or lid in the front fed the fucl intoa reservoir ; 
881s I think that reservoir was lined with brick at the time [ saw 


it; the upper section was recessed back in the front part of the 


main body of the heater; there was also a line of mica windows at 
. about the line of the top of the combustion chamber proper, or fire- 
box, extending downward, say, three to five inches. 


Counsel for complainants seasonably objects to the examination 
of this witness and all questions and answers showing or relating 
to any prior knowledge on the part of this witness for the reason 
that he is not named in the answer 
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(). 7. Please look at the circular now shown you, marked Defend- 
ants’ Exhibit Brown No. 3, and state if you find any illustration of 
the old fire-place heater which you then saw. : 

A. IT see a cut or illustration marked “Saracenie parlor grate for 
dining rooms,” &e. This eut, with the exception of an urn placed 
in the centre of the top and in the front of the frame, which is 
shown on the cut, also the particular form of the frame, so far as its 
outside lines, conforms so far as — the front of the cut IT have now 
before me from this cut I cannot Judge what the pecuhar construc- 
tion might have been; I mean to state that I cannot state what that 
construction of that Saracenic grate might have been, as shown by 
that cut. 

Q. 5. To what part of the construction in that illustration do you 
refer to as not being shown. State specifically. 


Objected to, as the witness has already stated that he could not tell 
its construction without mentioning any specific part. 

A. From this cut, called Saracenic parlor grate, &e., I recognize 
that which is shown to be about a fac simile of the heater Mr. Shep- 
ard showed me, with the exceptions I have already stated. I can’t 

answer that question from that cut. 
382 ().9. Is there shown on that illustration the flues at the rear 
of the fire-place heater? 

Objected to on the ground that the cut speaks for itself, and erro- 
neously assuming that the cut represents a fire-place heater. 

A. This eut is a dead flat front view of the article, therefore it is 
impossible to tell what the construction is of that portion which 
may be in the rear of the frame as shown on this cut. 

(). 10. You say, in your 6th answer, there were two flues running 
into a cross-flue in the rear. Tor what purpose were such flues at 
the rear of said fire-place heater? 

Same objection. 

A. IT judged they were placed there to increase the radiating sur- 
face; also, to cause the combustion to go through a longer passage 
before escaping to the chimney, thereby more fully utilizing the 
products of fuel consumed. 

Q). 11. Did you learn from Mr. Shepard at that time during what 
length of time he had made and sold said fire-place heaters ? If so, 
state it. 

Objected to as calling for hearsay evidence, and as assuming that 
the articles referred to were fire-place heaters. 

A. Tl understood from him at that time that he had made and 
sold heaters similar to that many vears previous; in fact, that the 
manufacture and sale had ceased. 

(). 12. Did he say how many years previous ? 

Same objection. 

A. I don’t remember that he stated a specific number of 

years. 
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o8o Q. 13. Did he then tell you where there could be seen any 
of such fire-place heaters then in use ? 


Same objection. 


A. He told me at one interview—I cannot state if it was on the 
same day that I saw said heater or not—but in one conversation 
about that time he stated that there was still one of those old heat- 
ers In practical use. I cannot give the street or number, but my 
best impression is that it was in Bank or Jane street, in the vicinity 
of Abingdon square. 

Q. 14. Did yuu learn from him whether he had placed only a few 
or a great many of said fire-place heaters in actual use ? 


Same objection. 


A. He gave me the impression that he had made and sold many 
of them. 

Q. 15. Did he tell you for what length of time the manufacture 
and sale of said fire-place heaters had ceased ? 


Same objection. 


A. He showed me this old heater more as a curiosity. I should 
say from the impression he gave me that it must have been years 
between the time I saw this heater and the time he ceased to make 
them. 


Answer to this and to question 14 objected to by complainants’ 
counsel because the witness states his impressions and not facets. 


Q. 16. State what he said to you in the year 1869 as to the time 
which had elapsed since he had made and soid similar fire-place 
heaters. 


Same objection, and also because the question assumes such state- 
ment to have been made in 1869. 


354 A. I don’t think that he ever stated the time; he rather 

ridiculed the idea of the claims which were being agitated by 
Mr. Sexton at that time with regard to the top feed in fire-place 
heaters, in consequence of which he showed me this old heater, 
which I judged must have been made many years previous .to 1869. 


Same objection as to previous answer. 


Q.17. About how old did it look to be? 

A. I could not judge on that point, but in shape I do not think 
it would compare with style of ornamentation and weight in which 
heaters were being made at that date. 

Q. 18. Had this heater which you then saw the shape and style 
of ornamentation shown in the illustration “ Saracenic parlor grate 
for dining rooms,” &c., on Defendant’s Exhibit Brown No. 3? 


(Objected to as already answered.) 
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A. The shape I recognize so far as what this cut shows, with the 
exceptions I have already stated. 

Q. 19. For what length of time have stove and fire-place heaters 
of the style and shape and ornamentation as illustrated by this cir- 
cular, Defendant’s Exhibit Brown 3, been out of the market, so far 
as you know. 

Objected to as irrelevant and incompetent. 


A. So far as what is termed on this circular Saracenic parlor 
grate I never saw one in practical use. [I have seen what is called 
a “ Saracenic stove (on this circular) without radiators for halls of 
dwellings,” &e., in use within the last year. I do not remember of 
ever having seen any other stove on this exhibit in actual use, but 
have seen some stoves which are here illustrated at 242 Water street. 

Q. 20. I have reference to such style of stoves and _ fire-place 
heaters having been on the market within the time you have been 
connected with the trade? 


Same objection. 


O50 A. In general points of construction heaters that have been 
made sinee I have had any knowledge of the stove trade em- 
body about the same ideas as the old heater which I referred to. I 
would state that I refer to heaters such as are known to the trade as 
self-feeding heaters. 
Q. 21. i mean the style of ornamentation and square or oblong 
shape of parts in the castings. How long has such styles and shapes 
of parts been out of the market ? 


Same objection. 


A. So tar as ornamentation —, as a rule, every manufacturer suits 
his own taste; since | have been in the stove trade the style of man- 
tels most used have been made with acircular opening; consequently 
manufacturers changed from the square or oblong form. to a cir- 
cular form, as being more convenient. 

Q. 22. How long have you been connected with the stove: trade ? 

A. Since 1864. 


Adjourned to January 22nd, 1880, at 5 p. m. 


NEW York, January 23d, 1880. 
Met pursuant to adjournment. 


Cross-examination by W. H. L. Ler, Esq., counsel for com- 
plainants : 


X Q. 25. Do you come here because you have been subpceenaed 
A. Yes, sir. 

X Q. 24. Have you brought vour subpcena with you ? 

A. No, sir. ; 

X Q. 25. What witness fees have you received ? 

A. None. 
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X Q. 26. Were you not directed by Mr. Mott to testify as a wit- 
ness In this case? 

A. No, sir. 

X Q. 27. With whom have you consulted concerning this case 
before your examination began ? 

A. Noone specially, as I know of. 
386 X Q. 28. What do you mean by the expression “ no one 
specially ?” 

A. I mean that I have no especial interest in the case, therefore 

have not had any occasion to consult with any one. 
CHAS. C. C. RICE. 


Sworn to before me Janu. ZI1st, 1880. 
JOHN A. SHIELDS, Evaminer. 


NEw York, January 26th, 1SSO—11 a. m. 

Met pursuant to adjournment. 

Present: Counsel for defendants and the witness, Michael Hassen, 
in obedience to the subpoena served on him on the 24th day of Jan- 
uary, 1880 ;. and the examination, at the request of the witness and 
counsel, is adjourned to the 27th day of January, at 11 o’clock a. m. 


New York, January 27th, 1880. 
Met pursuant to adjournment. 
Present: Defendants’ counsel. 
The witness not being present, examination at the request of coun- 
sel for Fagg was further adjourned to the —_ day of January, 
at 11 o’clock a. 


NEw York, January 29th, 1SSO—11 o’clock a. m 
Met pursuant to adjournment and adjournment taken until 2 p. m 


387 JANUARY 20TH—2 o'clock p. m. 
Met pursuant to adjournment. 
Present: Counsel for the respective parties. 


MicHakEL Hassen, being produced and duly sworn, deposes and 
says * 

(Q). 1. What is your name, age, residence, and occupation ? 

A. My name is Michael Hassen; age, 02 years; reside-, No. 195 
Mulberry St., N. Y. city; Tama porter and employed by Shephard 
& Co., of No. 242 Water street, N. Y. city. 

Q. 2. How long have you been emploved as porter for Shephard 
& Co.? 

A. Since 1851. 

(). 3. Do you know of an old fire-place heater being in that estab- 
sietisaie ant having in its construction a top-feed magazine and _ flues 
or other extended heating surface at its rear and connected there- 
with; if so, how long has such old heater been in that establish- 
ment ? 


Objected to as leading. 
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A. Yes, sir; I know of its being there over twenty years, and for 
how much longer I cannot say; it was there when I first went there 
to work. 

(). 4. Were there other heaters like it in use when you first went 
there to work ? 

A. They were in use in different places; I could not now state 
just the places; I got repairs out frequently for them; they were in 
use in the city of New York. 

(). 5. Please look at the sketch now shown you, and state whether 
that represents this old fire-place heatér and those like it in use 
twenty-five years ago, as made and sold by Shephard & Co. ? 


Objected to as leading. 


O88 A. Yes; but it had three pipes behind, two hot-air pipes 

and one smoke-pipe; the front is like it, but it isa poor sketch. 

Sketch put in evidence and marked “ Exhibit Hassen” for identi- 
cation. 

(). 6. Where is the old fire-place heater referred to in your third 
answer now ? | 

A. It must be at 242 Water street, some place down in the shop. 

(). 7. When did you see it there last ? 

A. I have not seen it together in years, but when I am looking 
for things sometimes I come across the patterns or plates and put 
tliem away. 

(). 8. Did sou take this old fire-place heater apart ° 

A. The iron patterns of one are there. 

Q. 9. Do you think you ean find such iron patterns ? 

A. Iam most positive they are there. 

Q). 10. Do you think you could put such patterns together if you 
found them—I mean the iron patterns from which the old fire-place 
heater was made”? 

A. I think I eould, if I found them. 

(). 11. Will you look for these patterns ? 

A. If I only got authority to do it, | would; if Ionly get an order 
from Miss liza M. Shephard, I would. 

(). 12. Do you decline to look for these old patterns, unless directed 
to do so by Eliza M. Shephard ? 

A. Yes, sir; unless I get authority from her. 

(). 13. I now request vou to louok for such iron patterns, and, if 
necessary, to get permission or ask permission of Miss Shephard to 
do so. 

Defendants’ counsel offers to perinit complainants’ counsel to 
cross-examine the witness before this search is made, if complainants’ 
counsel so desires. 

(. 14. In referring to the old fire-place heater being in that estab- 
lishment, 242 Water street, do you refer to the iron patterns for such 
heater ? 


Objected to as leading. 
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O89 A. Yes. 
Q. 15. Question 15 reput to the witness. 
A. I have got to get that first, then I will look for them. 


Complainants’ counsel declines to cross-examine the witness until 
his direct examination 1s concluded. 

Defendants’ counsel directs the witness to either make the search 
for said iron patterns or to first apply to Miss E. M. Shephard. for 
leave to do so, and the examination, in order to enable the witness 
to do so, will be adjourned, after the putting of one more question 
on the direct, to Friday, January 30th, at 2 o'clock in the afternoon. 


Q. 16. Would Miss Eliza M. Shephard herself be able to find these 
patterns, were she to search for them alone? 

A. No, sir; she would not know them if she seen them in the 
store. 

Examination of this witness adjourned to Friday, January 30th, 
2 p.m. 

JANUARY SO0TH—2 p.m. 

Met pursuant to adjournment. 

Present: Counsel for both parties. 

After waiting until half-past three p. m., and the witness not 
appearing, and defendants not being ready to proceed, the further 
examination is adjourned to Saturday, January Slst, at 10 o'clock 

a.m. 
90 JANUARY Slst, 1SSO—10 a. m. 
Met pursuant to adjournment. 

Present: Counsel for both parties. 

The witness, Michael IHassen, being present, counsel for the com- 
plainants requests that the taking of testimony be proceeded with, 
as he consented to an extension of time to take the testimony of the 
witness Liddle under the express understanding that the testimony 
of the witness IIassen would be taken to-day. 

Defendants’ counsel states that the witness Hassen has just said, 
in the presence of counsel, that he is physically unable to go to 
Miss Shepard to-day, but promises to do so Monday morning, make 
the search for the patterns immediately following, and then give lis 
testimony the same day. 

Defendants’ counsel further says that he made the effort yesterday 
to again subpeena Miss Shepherd in order to get her permission tor 
Hassen to search, but found her confined to the house by illness. 
Defendants’ counsel therefore requests complainants’ counsel to con- 
cur in an adjournment of the further examination of this witness to 
Monday, February 2nd, at one o’clock p.m. 

Counsel for complainants calls attention to the fact that the de- 
fendants have had since Dee. 18th, 1876, in which to take their tes- 
timony, and that notwithstanding the opposition of complainants 
the court has several times extended the defendants’ time to take testi- 

timony; that after a delay of about 15 months, and notwith- 

391 standing repeated requests by the complainants’ counsel to the 

defendants to proceed, and no testimony living been taken by 
3d1—Lo0 
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defendants during that interval, the court, on Nov. 24, 1879, extended 
defendants’ time for twenty days, which, by consent of counsel, and 
by order of court, on Jan. 24, 1880, has been extended successively to 
the present time. Sinee Nov. 24, 1879, the defendants have had 
ample opportunity to take testimony, and nowithstanding that faet 
have examined but few witnesses. This cause has been reached in 
its order on the equity calendar several weeks ago, and but for the 
very unreasonable delay on defendants’ part in taking testimony 
might have been heard and probably decided at the present time. 
Whatever the result of this suit, this delay is working great Injury 
to complainants, for the reasons complainants’ counsel is unwilling 
to formally extend defendants’ time to take testimony, but if the 
Withess Hlassen appears on Monday, Feb. 2nd, at one o’clock p. m., 
he will not object to the further testimony of said Hassen being taken. 
Adjourned to Monday, February 2nd, 1880, at one o’clock p.m. 


Monpay, feb. 2, 1880. 

Mxamination of the witness [lassen further adjourned to Tues- 
day, February ord, at one o’clock p.m. 

392 New York, Feb. 3, 1880. 
Met pursuant to adjournment. 

Present: The witness Hassen; and examination of witness is fur- 
ther adjourned until Wednesday, Feb. 4th, at nine o'clock, at the 
request of the witness. 

NEW York, Fb. 4, 1880. 

Met pursuant to adjournment. 

This witness Hassen failing to appear, an adjournment is taken 
to Thursday, February 5th, 1580, at 11 a. m. 

Feb. 5, 1880. 

The witness Hassen not appearing, the examination is adjourned 
to Feb. G11 a.m. 

Fer. 6, 1SSO—11 a. m. 


Met pursuant to adjournment. 
The witness Ilassen not appearing, an adjournment is taken til! 


eb. 7, at 11 a.m. 
FEB. 7, 1SS0. 
The witness Ilassen not appearing, an adjournment is taken till 
Feb. 9, at 11 a. m. 
O98 ip. 9, 1880. 


Met pursuant to adjournment. 
The witness HTassen not appearing, adjourned to Feb. 10, at 11 


a.m. 
Feb. 10, 1880. 
Met pursuant to adjournment. 
Adjourned to Feb. 11, at 11 o’elock a, m. 
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NEw York, f’ch. 11, 1SS0. 

Met pursuant to adjournment. 

The witness Hassen appears and requests that his examination 
be adjourned to Thursday, 12th inst., at 11 o’clock, as he is to-day 
too ill to undergo further examination. 

New York, Feb. 12, 1SSO—11 a.m 

Met pursuant to adjournment, at request of witness ITassen. 

The witness Hassen being present, and counsel for respective 
parties, namely, W. I. L. Lee, Esq., for plaintiffs, and A. J. Todd, 
Esq., for defendants. 

Counsel for complainants desires to state that the defendants’ time 
to take testimony has expired several days ago, and that complain- 
ants do not agree to extend defendants’ time to take testimony any 

further. 
ood Objection is, therefore, made to the examination of this 
witness, unless the complainants’ time to take testimony ts 
extended to March 1, 1880, and unless the said witness is examined 
from day to day until the same is concluded, with sessions of reason- 
able length each day, and unless the examination Is so conducted as 
ot unnecessarily to prolong the same. 

Counsel for defendants hereby extends complainants’ time to take 
testimony to and including March Ist, 1886. 

(). 17. Have you been able since the 50th of January last to go 
over to the city of Brooklyn, in order to request permission of Miss 
Shepherd to look for the iron patterns at 242 Water street, which 
have been referred to in your testimony ? 

A. It is five weeks next Tuesday since I was able to go over or 
able to go to work. 

Q. 18. Do vou feel able to go to her residence in Brooklyn to-day 
and see her about it? 

A. No, sir; [am not; not to-day; no, sir. 

QQ. 19. Have you heard whether ‘Miss Shepherd is able to be seen 
or interviewed about the matter at present? 


Objected to as hearsay and incompetent. 

A. Yes, sir; I have heard so. 

Q. 20. What did you hear, and who told you so”? 
The same objection. 


A. My own son told me that she was sick in bed; my son works in 
my place in her shop since I am sick. 

Q). 21. Did you also hear that she was not even able to have an 
interview with her book-keeper ? 


The same objection. 


A. Yes, sir; the same party, my son, told me. 
OUD (). 22. What did your son tell you about the book-keeper 
not being able to communicate with Miss Shepherd ” 


The same objection. 
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A. Because she 1s sick abed. 
Q). 25. For how many days past did he say the book-keeper had 
not been able tocommunieate with her? 

The same objection. 

A. He didn’t say no length of time at all; hedidn’t sav how long 
it was. 

Q). 24. Do you think you will be able to go there to-morrow morn- 
ing and see Miss Shepherd, and make the request heretofore called 
for in your direct examination ? 

Objected to as irrelevant. 

A. No, sir; I will not be able to go. 

(. 25. Will you by Saturday morning ? 
The same objection. 


A. I don’t know. 

(). 26. Will you do so by that time if you feel better than you do 
to-day ? 

The same objection. 

A. I don’t know. 

(). 27. Will vou make the effort to so? 

A. I will try to. 

Defendants’ counsel requests the postponement of the examina- 
tion to Saturday, eb. 14th, 1880, at 12 o’clock noon. 

Complainants’ counsel desires to cross-examine the witness on his 
testimony already taken. 

Defendants’ counsel does not object. 


396 Cross-examined by Wm. IL. L. Ler, Esq., de bene esse: 

Defendants’ counsel insists upon the eross-examination being un- 
conditionally. 

X Q. 28. Where were you born ? 

A. Ireland. 

XQ. 29. When and at what age did you come to this country ? 

A. I couldn’t say. 

XQ. 350. Were you grown up at the time ? 

A. Yes. 

XQ. 51. Tfow many years had you been grown up? 

A. I couldn't say that. 
. (). 32. Pell me as nearly as you ean. 

A. Probably in the neighborhood of twenty. 

XQ. 35. Do you mean that you were twenty years of age when 
you came to this country or that you had been grown up twenty 
years when you came here ? 

A. | wasin the neighborhood of twenty years old; it may be a 
little less or a little over. | : 

XQ. ob Do you not know what year you came over ? 

A. I don’t recollect. 

X Q. 55. State as nearly as you ean. 
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A. I couldn't say. 

X Q. 36. Was it as late as the year 1855? 
A. I don’t know. 

X (. 37. Was it as late as the year 1860? 
A. No, sir. 

X, Q. 38. How many years before 1860 was it, to your best knowl- 
edge? 

A. I don’t know. 

X Q. 39. You have already sworn to what your age is; how do 
you know that? 

A. I guessed it as near as I could think. 

X Q. 40. You have already sworn how long you were employed 
as porter for Shepherd & Co.; how did you know that ? 

A. Because I see the date of the year on the book—1851. 

X Q. 41. Whose books were these ? 

A. I have seen it on our old pay-roll in the safe. 

[X Q. 42.] (Question repeated.) 
A. C.J. Shepard’s. 
XQ. 45. Is your knowledge .on the subject derived from any 
other source except from this pay-roll? And, if so, state the same 
fully and at Jarge. 

A. To the best of my knowledge I had it in my own head—1851. 

XQ. 44. You have just sworn that you did not know whether 
you came to this country as late as the year 1855, and you now 
swear that vou had it in your head that you were employed by 
Shepard & Co. in 1851; will you be kind enough to explain this 
discrepancy, if you can? 

A. I misunderstood him in the question; I understood him to 
ask me between 1860; I didn’t think of 1851 being between 1855 at 
the time; I could easily have told that. 

XQ. 45. State what business or employment you had been en- 
gaged in before you came to this country. 

A. A laborer. 

X Q. 46. What did vou do? 

A. Worked on a farm. 

X Q. 47. What did you do in this country after your arrival here 
and before you were employed by Shepard & Co. ? 

A. I tended masons a little whiie. 

X QQ. 48. Anything else ? 

A. No, sir. 

X Q. 49. Do IT correctly understand that from the time you went 
into the employ of Shepard & Co. until the present time you have 


vo 
= 


always been a porter? 


A. No, sir. 
X Q. 50. State what is the fact. 
A. The fact is, when I went there I was sent upstairs to help. 
XQ. 51. Whi at did you do? 
A. I done several things. 
O98 X Q. 52. Have you any objection to letting the court know 
what vou did ? 
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A. I hetped in the blacksmith shop ; I helped in the tin shop, and 
[ went out as a helper, too. 

X QQ. 55. When did you become porter ? 

A. I couldn’t say the year; it is over twenty-five, I know. 

X Q. 54. And you have been porter continuously ever since ? 

A. Yes, sir. 

X Q. 55. Please state how often you have attended at this office 
for the purpose of being examined as a witness In this case ? 

A. Three times, I think. 

X Q. 56. Have you not been subpeenaed several times when you 
did not appear ? 

A. No, sir; only but one subpoena. 

X Q. 57. You were examined here on the 29th day of January, 
1880. Do you mean to say that was the first time you appeared at 
this office for the purpose of being examined ? 

A. Yes, sir; I got a subpoena, and I came the next day. 

X Q. 58. Do you mean to say that you were not subpoenaed until 
January 28th, 1880, the day before you were first examined ? 

A. The night before I was first examined. 

X Q. 59. What is the nature of the illness from which you say 
you have been suffering for the last month ? 

A. A bad cold and a bilious attack. 

X Q. GO. Has there been nothing else the matter with you ? 

A. I have been bodily sick all through along that. 

X Q. 61. (Question repeated.) 

A. Nothing to my knowledge. 

XQ. 62. Do you mean to swear on your oath that one of the rea- 
sons why you have not been able to see Miss Shepard and attend to 
the matter referred to in this examination has not been frequent 

intoxication ? 
399 A. No, sir; nothing to do me any harm; I had to take 
some for the cold. 

X Q. 65. Do you mean to state that during the last month you 
have not been intoxicated ? 

A. Not to do me any harm. 

Q. 64. (Question repeated.) 

Not to do me any harm. 

Q. 65. (Question repeated.) 

What do you call intoxicated? 

Q. 66. Don’t you know the meaning of the word intoxicated ? 
Yes, sir. 

Q. 67. (Question 63 repeated.) 

To do me no harm; I took it as medicine. 

(). 68. Question is repeated, and the witness is notified to an- 
swer the question, and if he fails to do so he is notified that a motion 
to attach him for contempt of court will be made. 

A. Not to roll in the street or fall down, or be incapable of staying 
in the house. 

X Q. 69. (Question repeated.) 

A. Nothing to do me any harm; I knew what I was doing. 

X Q. 70. (Question is again repeated.) 
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{ 
ij A. Not to roll in the street or fall in the street, or be incapable of 
knowing what I was doing, or to know where I was going. 

X Q. 71. But you have frequently been affected by liquor, have 
you not, so that you could not well perform your duties at Shepard 
& Co.’s. 

A. Not in regard to liquor—sickness. 

X Q. 72. During the last month you have taken liquor very 
freely, have you not? | 

A. I haven’t taken a half gallon of hard liquor in my Iife. 

X Q. 78. (Question repeated.) 

A. No, sir; not freely. 

XQ. 74. What amount have you daily taken ? 

A. I didn’t measure It. 

X Q. 75. State as accurately as you can. 
400 A. I don’t know. 
X Q. 76. What liquors have you taken and in what form ? 

A. I took a little whiskey and pepper the day I was sick in bed ; 
I took some hot tea and coffee and some bread and butter. 

X Q. 77. Is that all you have taken in the way of liquor during 
the last month ? 

A. No, sir; I took a few glasses of warm beer to sweat myself. 

X Q. 78. Do you mean to say that during the last month, or 
about two weeks ago, you were not under the influence of liquor for 
several days to such an extent as to prevent your working? 

A. Not in regard of liquor; in regard of bodily sickness. 

X Q. 79. Was not the bodily sickness that you referred to caused 
by excessive use of liquor? 

. A. No, sir. 


The further examination of this witness 1s suspended. 


> | 


Counsel for complainants requests that defendants’ counsel pro- 
eeed with the redirect examination of this witness as far as possible 
at the present time. 

Defendants’ counsel requests a postponement to Saturday, at 11 
o'clock a. m. 

Complainants’ counsel does not consent to the postponement, nor 
that the testimony this day taken form a part of the record herein, 
except on the conditions mentioned before the examination was pro- 
ceeded with to-day ; nor does complainants’ counsel consent to any 
extension of defendants’ time to take testimony, which has long 
since expired. 


Adjourned, at the request of defendants’ counsel, till Saturday, at 
12 o'clock noon. 


401 New York, February 14, 1SSO—12 o’clock m. 


' Met pursuant to adjournment. 
| Present: Wm. H. L. Lee, Esq., of counsel for complainants, and A. 
J. Todd, sq., of counsel for defendants. 

Counsel for defendants desires the examiner’s clerk to note on 
the record that he, the examiner’s clerk, had just returned from the 
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residence of Miss Shepard, in Brooklyn; that he was told at such 
residence that Miss Shepard was at the present time too sick to com- 
municate with him or with any one respecting this matter. 

Counsel therefore requests that the further taking of testimony, 
so far as this witness and Miss Shepard is concerned, be adjourned 
over for a few days. 

Counsel for complainants objects to the adjournment on the ground 
that the information sought could have been obtained from her on 
one of the numerous days when she was present at this offige and 
being examined as a witness. 

Counsel for com plainauts also asks whether the defendants’ counsel 
has taken the very obvious method of writing a note to Miss Shep- 
ard, and asking the permission which he says he desires, and the 
failure to obtain which had been the alleged excuse for so many 
adjournments, 

Defendants’ counsel, for reasons, desires the witness Hassen to 

personally make application for this leave, but that he will 
402. send a messenger with a letter to the house of Miss Shepard 

between now and Monday’s session, at the suggestion of com- 
plainants’ counsel, and therefore requests an adjournment to Mon- 
day, at 1 o’clock p. m., as it may be that an answer cannot be ob- 
tained to a letter before some time during Monday forenoon. 

Counsel for complainants desires to state that the witness, Michael 
Tlassen, some two weeks ago stated in the presence of defendants’ 
counsel that he would not ask Miss Shepard for the desired permis- 
sion, and has since repeated the same in the presence of defendants’ 
counsel, and that the delay in making any other effort to obtain 
Miss Shepard’s permission has been unreasonable and made with 
the object of prolonging the case unduly, and therefore the adjourn- 
ment requested is not consented to. 

Counsel, moreover, desires to ask the witness Hassen, who is now 
present and who has stated he cannot be here on Monday, a few 
questions. 

Defendants’ counsel cannot accept the complainants’ counsel’s 
statement respecting what the witness said two weeks ago, as the 
record made two weeks ago is the best evidence of the fact, and it 
nowhere appears on the record of this witness’ examination two 
weeks ago that he refused to ask Miss Shepherd’s permission to ex- 
amine the premises 242 Water street for these old patterns. On the 
contrary, it appears from the record that the witness stated that he 
had to get Miss Shepard’s permission first, and that then he would 

look for them (answers to Q’s 11 and 15). 
403 Counsel for complainants did not state that the statements 
of the witness Hassen referred to were made while he was on 
the witness stand, and with this explanation the statement is  re- 
peated. 
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Cross-examination of witness IAssen, de dene esse, continued: 


X Q. 80. Please state whether or not you will ask permission of 
‘(Miss Shepard to examine the premises 242 Water street for the old 
patterns referred to in your examination. 

A. No, sir. 

X Q. 81. Why not? 

A. Because I daresn’t do it. 

X Q. 82. Why don’t vou dare to do it? 

A. For fear I would be discharged. 

XQ. 83. Why do you think you would be discharged if you 
did it? 

A. Because I know I would. 

X Q. $4. (Question 83 repeated.) 

A. Beeause I daresn’t make too free with her. 

X Q. 85. Please state whether or not you ever informed Mr. Todd, 
the defendants’ counsel, that you would not ask this permission of 
Miss Shepard. 

Objected to as immaterial, and as defendants’ counsel admits that 
the witness has so talked within the last day or two under some fear, 
as counsel supposes, but that up to within a dav or two appoint- 
ments has been made with the witness to have him accompanied 
to Miss Shepard’s home, and that until to-day the only reason given 
by the witness in counsel’s presence was his inability to go there be- 
cause of his, the witness’, bodily health ; that the witness testified on 
the last dav of the examination here (Feb. 12) that 1t was five weeks 

next Tuesday since he was able to go over, and that he was 
404 not able yet to go over (Q’s 17 and 18); that he did not know 

that he would be able to go to-day (Q. 25), but that he would 
try to (Q. 27). 

Counsel for complainants objects to all of the foregoing statement 
after the admission as an attempt to prompt the witness under color 
of an objection, and because statements are made which are not 
matters of record. 

Defendants’ counsel has been forced to this course, because the 
question indirectly makes him a party to a conversation wholly un- 
necessary, and which the record itself does not‘bear out, and which 
counsel desires the attention of the court called to when it is claimed 
that the defendants are the parties who are delaying the progress of 
this case. 

A. I never did consent to go to ask her permission, but I said if 
they got permission for me I w vould do my best to get the pattern if 
I got an order, and the only excuse I made of inability and sick- 
ness was to get out of it. 

X Q. 86. (Question repeated). 

A. Yes, sir. 

XQ. 87. When did you first do so ? 

These objections continued. 


A. I couldn't say; I didn’t keep no record of it; IT don’t know 
the date. 
d2—150 
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X Q. 88. State whether or not you so told Mr. Todd the first time 
you came here to be examined ? 


The same objections, and as the record is the best evidence of what 
transpired at previous examinations, and by which the only record 
the court can be guided in the investigation of the matter now be- 
fore it. 

A. No, sir; I never told him I would go to Miss Shephard’s. 
400 X Q. 89. State whether or not you told him you would not 
go when you first came here to be examined ? 


Objected to as attempting to prove immaterial and desultory con- 
versations in the face of the witness’ testimony Thursday last, that 
he would try to go over to Miss Shepherd’s between that time and 
to-day. (I*ol’s and answers 24 to 27.) | 

The above statement of counsel objected to as an attempt to prompt 
the witness. 

Defendants’ counsel denies the charge, and states that it was only 
to them the immateriality of such cross-examination conceding 
there had been such prior conversations. 


A. I never consented to go; I said I would come down if I was 
able—down here; and I said I wouldn’t take a hundred dollars and 
vo over to Brooklyn to sce her. 

X Q. 90. Did you say this to Mr. Todd when you first came down 
here ? 

The same objections. 


A. I couldn’t say whether it was the first or second time + was 
down here. 

X Q. 91. Did you say that you would not go from the first time 
Mr. ‘Todd spoke to you on the subject ? 


The same objections. 


A. [I didn’t say I wouldn’t go, but I was putting it off—excusing 
myself on account of sickness ; and then the last day his clerk said 
he would brace me up and take me over, and that is the time I said 
[wouldn't take a hundred dollars to go to see her; I never fully 
cousented to go to see her, because I knew it would be no use. 

XQ. 92. This time when you said you wouldn’t take a hundred 
dollars was about two weeks ago, was it not ? 

A. | couldn't say. 
406 X Q.95. You know it was not within two or three days past, 
do you not? 


The same objections. 


A. I don’t know. 

X QQ. 94. Was it the last time you were down here ? 

A. I don’t know; | was so many times down here. 

XN Q. 95. You have said that you knew it would be of no use to 
sec Miss Shepard; why do you think so? 

A. Because I knew she wouldn’t give her consent. 
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X Q. 96. Why wouldn’t she give her consent ? 

A. I don’t know. 

XQ. 97. How do you know that she wouldn’t give her consent ? 

“A. T don’t know why. 

X Q. 98. But you knew she wouldn’t? 

A. Yes, sir. 

X Q. 99. Do you think the fact that she had been subpcenaed by 
the defendants as a witness several times and has had a motion for 
attachment noticed against her has had any influence 1 in preventing 
her from giving her consent? 


Objected to as improper, Immaterial, and because it does not ap- 
pear that the witness has knowledge of the matters assumed by the 
question. 


A. No, sir; no influence in her, because if she had never got any 
subpcena or anything she would never give her consent. 

X Q. 100. You have stated that you put off going to see Miss 
Shepard, excusing yourself on account of sickness; then am I to 
understand that you might just as well have gone one time as an- 
other, but vou dare not go at all for fear of offending Miss Shepard ? 


The same objections as to similar questions heretofore asked. 


A. Yes, sir. 


407 Redirect: 


R. D. Q. 101. If Miss Shepard states that you can search for those 
patterns either in or out of her presence are you willing to do so” 

A. I can never find them. 

hk. D. Q. 102. That is not the question Task you; the last ques- 
tion Is now repeated. 

A. Iam willing to do so, but it 1s useless. I must have an order 
from her before search. 


That part of the answer ‘“ but it 1s useless” objected to as volun- 
teered and not responsive and improper in view of the witness’ pre- 
vious testimony on the direct examination. Counsel for defendants 
requests that the further examination of this witness be adjourned 
until after the reeeipt of Miss Shepard’s reply to the tnessage, which 
It has been proposed to send her, namely, until Monday at 1 o’clock 
p.m., and defendants’ counsel agrees that witness need not attend 
until he is sent for, especially so as to save unnecessary attendance 
on the part of the witness; that defendants’ counsel understands 
from the witness nodding his head that this is aeceptable to him. 

Before consenting to an adjournment counsel for complainants, in 
view of the testimony thus far given by this witness, asks with what 
object the further examination is desired ; and whether in the event 
of a refusal by Miss Shepard his examination of the witness Is con- 
cluded. 

As to the first inquiry defendants’ counsel says that he desires 
the witness both to search and testify respecting these old patterns. 
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in case of Miss Shepard giving permission to search. As to 
408 the second inquiry counsel says sufficient unto the day 1s the 
evil thereof. 

Complainants’ counsel Ceclines to consent to the adjournment, and 
requests the examiner to require of the witness to sign his deposi- 
tion, on the understanding that if the court extends defendants’ 
time to take testimony this witness may be again subpoenaed. 

Defendants’ counsel respectfully requests an adjournment, as above 
stated, and denies the right of the examiner to discharge the witness 
until the party who has ealled him is through with him, ¢xcept it 
is that the court orders his discharge on a proper application to that 
effect made, when counsel will be content. 

Counsel for complainants then requests defendants’ counsel to 
proceed with the examination of this witness. 

Defendants’ counsel states that it is after 5 o’clock p. m., and that 
it would appear from the witness’ uneasy attitude that the witness 
himself does not wish to remain, but desires a postponement. Coun- 
sel therefore request this postponement be made. 

Complainants’ counsel, in view of this unreasonable refusal, de- 
clines to consent to adjourn, and reserves the right to object to all the 
testimony taken by defendants since their time to take testimony 
expired. 


Adjourned, at the request of defendants’ counsel, to Monday, 
February 16, 1880, at 1 o’clock p. m. 


409 New York, February 17th, 1880. 
Present: A. J. Todd, Esq., counsel for defendants, and Wm. 
Hl. L. Lee, sq., of counsel for complainants. 


Robert Z. Lipp.er, a witness produced on the part of the defend- 
ants, being duly sworn, deposes and says: 


(J. 1. What is your name, age, residence, and occupation ? 

A. Robert Z. Liddle: Iam 45 years of age; I reside at Albany, 
N. Y., and am in the stove and furnace business. ; 

Q). 2. Were you acquainted with Charles J.Shepard, now deceased, 
in his lifetime; if so,for what length of time were you so acquainted 
with him ? 

A. I was acquainted with him for about 25 years; intimately ac- 
quainted with him from the year 1863 up to the time of his decease. 

(). 8. Where was his place of business ? 

A. No. 242 Water street, New York city. 

Q. 4. Did said Shepard ever call your attention to an old fire-place 
heater in said establishment ? 

A. He did. 

Q. 5. When and under what cireumstances ? 

A. About the year 1864 or’5, at the time when he had given tes- 
timony in the case of Thatcher v. Merklee, he invited me to visit 
his store, and exhibited to me a fire-place heater which was located 
upon the second floor and near the front of the building. 

(). 6. Please describe that. heater. 


ms? 
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A. It was substantially rectangular in form, about 2 feet 6 inches 
in height and width, and about 3 feet in depth; 1t was made of cast- 
iron, embodied a fire chamber lined with fire-brick, a grate or fire- 


\bed, a descending flue, which communicated at the rear of the base 


with two ascending fiues, said ascending flues communicating with 
a horizontal flue at the top, in the centre of which was the exit pipe; 
it also embodied a magazine for reserved fuel, which was supplied to 
the same through an opening in the top, which opening was _ pro- 
vided with a cover. 
410 Q. 7. Did this construction of heater which you so saw 
contain extra radiating surface—that is, extra heating surface— 
at its rear portion; if so, what constituted such extra heating sur- 
face? 

A. The two ascending flues together with the horizontal flues at 
the base and top thereof I should consider additional heating sur- 
face. 

Q. 8. Did you learn from said Shepard for what purpose said extra 
heating surface was used ? | 

Objected to as hearsay and irrelevant. 

A. I jearned from Mr. Shepard that the construction which I 
have described was what was known to the trade as a fire-place 
heater, the additional heating surface being utilized to heat air cir- 
culating through the fire-place or chimney in which it was enclosed, 
for the purpose of warming apartments above that in which the 
heater was located. 

QQ. 9. Where was the opening to the top magazine feed in the 
heater which you have referred to in your 6th answer with refer- 
ence to the mantel line? 

A. It would project from the front of the mantel into the apart- 
ment. 

Q. 10. Then this heater which you saw at Shepard’s in the year 
1864-5 could have been fed in at the top with fuel and in front of 
the mantel; that is, in through the opening in front of the mantel ? 

Objected to as leading. 

A. The construction of the heater was such that fuel must neces- 
sarily be supplied to the magazine in the manner described in the 
question. 

Q. 11. Did the magazine extend up to the top frame of the heater 
so that by the feed opening you could feed fuel directly into it ? 

Objected to as leading. 

A. It did. 
4}] (). 12. Was the fire-place heater that you then saw in said 
Shepard’s establishment such a heater as could be applied to 
practical use? 

Objected to as incompetent and as leading. 

A. It was such a heater. 

Q. 15. Did said Shepard at that time say anything to you about 
it or similar fire-place heaters having been previously sold by him, 


254 THE THATCHER HEATING CO. ET AL. VS. 


and put into practical use in the city of New York or elsewhere in 
the United States by him or his firm ? 
Objected to as calling for hearsay evidence and as leading. 


A. He exhibited the same heater to me as representing heaters 
which he had sold many vears previous. I cannot reeall any special 
mention of places where he had put them in operation. He stated 
substantially this represents fire-place heaters which I sold years 
ago. 

(). 14. Did you understand him to say that they were sold at his 
place of business, and to be used within the United States? 


Objected to as irrelevant and as ealling for hearsay evidence. 


A. I so understood him. 

Q. 15. Please look at the circular now shown you, marked De- 
fendants’ Exhibit Brown No. 3, and state if you see on it any ilus- 
tration of the fire-place heater which you so saw in Shepard’s estab- 
lishment in the year 1864-5. : 

Objected to as irrelevant. 


A. I do; designated as “Saraceniec parlor grate for dining- 
rooms, &e.” It is represented upon the said exhibit with the fire- 
place frame attached to it. The one I saw at Mr. Shepard’s store 

was without this frame. 
412 (. 16. Is the magazine with its top-feed opening in front of 
the mantel frame in the illustration you have referred to in 
Defendants’ Exhibit Burner No. 5? 
Objected to as leading. 


A. It is; that portion of the illustration above the openings in 
the front of the heater represents the magazine projecting from the 
mantel into the room, and the cover to the top opening of the same 
is shown with an urn resting upon it. 

Q. 17. Did said Shepard ever give you in his lifetime a descrip- 
tion of the Nott fire-place heater and a drawing of it in his, Shep- 
ard’s, own handwriting, as such fire-place heater was commenced to 
be made by Shepard’s firm; if so, when did he do so, and will 
you preduce the paper ? 

Objected to as irrelevant and as calling for hearsay evidence. 

A. Ile did, a short time previous to showing me the heater to 


which [I have referred. I now produce the paper upon which is the 
deseription and the drawing. 


The drawing and writing put in evidence as Defendants’ Exhibit 
Liddle No. J, J. A. S., examiner. 

Q. 18. Is this paper in the handwriting of Mr. Shepherd ? 

Objected to as leading and as incompetent. 


A. It is, I believe, in the handwriting of Mr. Shepherd, and was 
prepared by him for me and personally delivered to me. 
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Q. 19. Did you ever see this original patent of Nott’s of October 
25, 1852? | 
»« A. My impression is that Mr. Shepherd had it among other old 

patents which he showed me, but [ am not positive as to this. 
A138 (). 20. You have looked, have you not, at the reissue of this 
patent of October 25, 1882, dated October 17, 1835? Do you 
find this same language of Shepherd’s handwriting in that reissue ? 

A. I do not. 

(). 21. Please look at the letter now shown you, and which is 
marked Defendants’ Exhibit Liddle No. 2, and state what it is. 

A. A communication from the Patent Office of the United States, 
under date of January 25d, 1880, stating that “upon search it is 
found that said patent granted E. Nott October 25th, 1832, has 
never been restored.” 

Defendants’ counsel offers in evidence this Patent Office letter as 
Defendants’ Exhibit Liddle No. 2, J. A. S., examiner. 

Also puts in evidence the Patent Office letter of Jan’y 27, 1880, 
relative to Nott’s patents and reissues, which is marked Defendants’ 
Exhibit Liddle No. 3, J. A.S., Iex’r. 

Q. 22. Did you ever manufacture or have knowledge of the manu- 
facture of a fire-place heater by your father, and did you ever intro- 
duce a top magazine feed in one of them; if so, wien? 

Objected to as leading. 

A. I superintended the manufacture of a fire-place heater known 
as the Peerless fire-place stove heater, and introduced a top-feed 
magazine in the same in the year 1868. This heater was in opera- 
tion with a top-feed magazine during several subsequent years at 
No. 306 Bedford avenue, Brooklyn. 

(Q). 23. Did the magazine come up to the top frame or plate of the 
heater, and was the fuel fed into the top of it through an opening 
directly in front of the mantel frame, as with Shepard fire-place 
heater which you had previously seen in 1864 or ’5, as stated ? 


414 Objected to as leading and as assuming as facts that of 
which there is no evidence. | 

A. The magazine came up to the extreme top plate of the heater; 
the fuel was fed to it through an opening in the top, which opening 
was outside of the front line of the mantel. | 

(). 24. Did it have extended heating surface at the rear and con- 
nected therewith in principle, as shown in the fire-place heater 
Which you so saw in Shepard’s establishment in 1864 or ’5? 

Objected to as leading and as incompetent. 

A. It had a rear heating surface, although differing in construc- 
tion from that of the fire-place heater shown me by Shepard. 

(). 25. Did it heat the room above that in which it was placed by 
means of the heat generated from this extended heating surface at 
the rear? 

Objected to as leading. 
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A. It did, and was intended for this purpose, and in this respect 
was substantially the same as the fire-place heater shown me by 
Shepard in 1564 or 1865. 

(). 26. In putting magazine with top feed into this heater did you 
obtain any ideas respecting the construction or arrangement thereof 
from the alleged J. M. Thatcher invention, as set forth in his patent 
14th June, 1870? 

Objected to as leading and as irrelevant. | 

A. I did not. I had been selling largely parlor stoves, among 
which was the “ Morning Glory,” the “ Empire Gas Burner,” and 
the “ Oriental,” all of which embodied magazine, the former and the 
latter top-feed magazines. IT had invented an air-heating furnace, 

to which I embodied a magazine, and for which I obtained 
415 ~— letters patent of the United States on the date of August 26, 

1867, and it was my familiarity with these and other struct- 
ures that suggested the adoption of the magazine in the Peerless 
fire-place stove or heater. I had sold up to this time hundreds of 
the aforesaid stoves, which embodied top-feed magazine. 


Adjourned to Wednesday, February 15, 1880, at 9.50 a. m. 


9.30 o’clock a. m. 


NEW York, February 18, 1880 
Met pursuant to adjournment. 
Present: A.J. Todd, Esq., of counsel for defendant, and Wm. H. 
L. Lee, Iesq. 


The examination of Ropert Z. Lippier, Esq., continued : 


(). 27. Please describe the sketch which Mr. Shepard made on the 
back of the paper which is marked Defendants’ Exhibit Liddle 
No. 1. 


Objected to for the reason that the sketch is in evidence, and is 
the best evidence for what it represents. 

A. It represents a fire-place stove or heater. The front portion, 
which embodies a magazine for reserved fuel, with an opening in 
the top for supplying said fuel, and a portion of the fire-pot and ash 
pit below, stand outward from the mantel line into the room; the 
rear portion enclosed in the chimney or fire-place within the mantel 
line, the said rear portion being a series of flues extending the line 
of the passage of the products of combustion for the purpose of in- 
creasing the heating capacity, said flues being surrounded by an air- 

circulating chamber or chambers. 
416 (J. 28. How are these various parts marked on the drawing, 
if any of them are indicated by pencil writing therein ? 

The same objection. 

A. The two ascending rear smoke-flues marked “ flue;” the air- 
circulating chamber is marked “ air space.” 

Q. 29. Annexed to Mr. Hassen’s deposition is a sketch marked 
Iexhibit IHassen for identification ; please state who made it, and 
under what circumstances 1t was made. 


bo 
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A. I made it as a rough sketch of the drawing shown on the paper 
marked Defendants’ Exhibit Liddle No. 1; it was made for the pur- 
pose of representing the general construction of the Nott fire-place 
stove. 

Q. 380. Frem what was it made, and what kind of a section view 
does it represent? 

A. It was made from the drawing on paper, Defendants’ Exhibit 
Liddle No. 1, and a cross-section of said drawing from front to rear. 

Q. 31. What do the letters I, ky, and L represent in that sketch 
which vou so made? 

A. The letters IT and L represent the air space ; the letter Kk, the 
hollow plinth which forms the base for the stove. I wish to add to 
my answer to Q. 28, as | had not answered it fully: [ also find ar- 
rows indicating the course of products of combustion, and the course 
of the heated air. 

(). 32. Was all this deseription and handwriting in the drawing 
Liddle Exhibit No. 1 when you received it from Mr. Shepard ? 


Objected to as leading. 


A. It wa 
(). 33. ee look at the Defendants’ Exlibit Brown No. 2, and 
state whether or not it represents a Shepard top-feeding maga- 
417 ~—s zine fire-place heater, which you saw in Shepard’s pl: ice. of 
business, so far as the principle of having extended heating 
surface at its rear, and a top-feed magazine in front of the mantel 
portion of the heater is concerned. 

Objected to as leading, and protest is made by complainants’ coun- 
sel against the form in which the questions are put by defendants’ 
counsel, as they embody in the questions statements of the supposed 
facts which it is desired to prove, and are so framed as to prompt 
the witness. This objection apples to all the questions which have 
been objected to as leading, and notice Is given that on the hearing 
complainants’ counsel will move to strike out the testimony of this 
witness upon the grounds noted in the objections taken. 

Defendants’ counsel denies this sweeping charge and personal 
attack in the form of an objection on the intelligence of the witness, 
and claims that the witness’ answers sufficiently refute this charge, 
which answers are apparently the cause of this alleged grievance, 
the questions being intended merely to direct the w itness’ attention 
to the subject- matter inquired of. 


A. It does, substantially ; although the rear extended heating sur- 
face differed somewhat in form, said difference, however, would not 
produce any material difference in the principle or operation of that 
portion of the structure. In the fire-place stuve which [saw at Mr. 
Shepard’s, and which I have before described, there were two rear 
ascending smoke-flues of rectangular form, while Exhibit Brown No. 
2 shows 5 rear ascending sinoke-flues cylindric: alin form; the flue 
at the top of the rear ascending smoke flues, I think, did not extend 
forward and join the rear wall of the stove proper, while in the 
model, Brown No. 2, it does so extend. 


» —1o0U 
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418 Q. 24. How was the damper-flue or opening from the top 
of the magazine feed-back arranged in that Shepard heater, 
as shown in the tin model or otherwise ? 
The same objection and notice, and question objected to as assum- 
ing that there was such a flue or opening. 


A. I think there was a flue passage from the upper portion of the 
magazine to the horizontal flue at the top of the rear ascending flues, 
which passage was governed by a damper. The object of this flue 
passage, | understand, was to allow the escape of the gases which 
would accumulate at the top of the magazine before opening the top 
cover of the same to prevent explosion of said gases. 

(). 35. Of what was the top-feed magazine in this Shepard fire- 
place heater composed—that is, the interior portion or inside part 
of it? 

A. It had a lining of fire-brick. 

(. 6. Irrespective of the existence of this Shepard fire-place heater 
from the state of the art,as it existed at any time between the years 
IS6-4 and 1570, would there have been any difficulty at any time 
during those years in putting a top-feed magazine or fuel reservoir 
in a fire-place heater; that is to say, a fuel reservoir which would 
be in front of the mantel and extend up to the outward top casing 
of the stove portion of the fire-place heater, and having an opening 
with a cover to it in such top and leading directly into the fuel 
reservoir, and give your reasons for your answers. 


The same objection and notice, and objected to as incompetent. 


A. There would not. It would require simply mechanical labor 
to place a top-feed magazine which had been long in use into many 
of the fire-place heaters then upon the market. I did not require 
any greater skill in putting such a magazine in a Peerless fire-place 

stove or heater with reference to which I have testified. 
419 (. 37. Prior and up to and including the years 1864 and ’5 

were fire-place heaters other than the Shepard heater, contain- 
ing extended heating surface at the rear, in use in the U.S. heating 
rooms above those in which they were placed, and did such. fire- 
place heaters lave sufficient capacity in their stove portion to in- 
troduce such a magazine, as referred to in the last question, which 
could be fed at the top and in front of the mantel without any 
alteration or change in the construction of such fire-place heaters 
other than what the mere insertion of such a magazine would re- 
quire, and which would be obvious to any ordinary workman ? 


The same objections and notice. 


A. I think there were. 


Q). 35. Was not the Peerless heater such a fire-place heater? And 


give the earliest date—when it was first made. 


The same objections and notice as to first part of question, and 
latter part of question objected to as already answered. 


A. It was; it was first made in the year 1866-7. 


v 
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QJ. 59. Can you mention the names of some other such fire-place 
heaters with extended rear surface, which were in the market as 
early as the years 1864, 5, and 6? 


~ Objected to as assuming that such fire-place heaters were in exist- 


enee at the times mentioned. 


A. I think the “Etna,” which I think was manufactured by 
Spalding, and also by Tomkins; the Bird heater; the Lester heater— 
all projected far enough in front of the mantel to have admitted the 
top-feed opening to a magazine were it embodied in them. My im- 
pression is that the two latter were on the market at the date named, 
although the Lester heater may have been put upon the market 

about the vear 1867. 
420 Q. 40. During the years 1865, 66-7, were outstanding stoves 
made and used in the U.S. centaining a magazine in the 
body of the stove and extended up to the top plate of the stove with 
an opening in such top plate and cover, by means of which the fuel 
could be directly fed into such magazine and through such opening ? 


The same objections as to Q. 34 and notice. 


A. They were largely manufactured and sold, were the popular 
construction of stove during the years mentioned; among such 
stoves I will mention the “ Morning Glory,” the “Oriental,” the “Ex- 
celsior,” and the “Morning Light.” Nearly every prominent stove 
manufacturer was making such a stove. 

(). 41. Given such a stove with a top-feeding magazine clement 
in it, and a fire-place heater containing extended heating surface at 
its rear, and a capacity to retain within its stove portion such a 
magazine, so as to be fed from the top and in front of the mantel, 
how obvious would the introduction of such top feed magazine in 
the other class of stoves be? 


The same objections and notice. 


A. It,is a very simple matter, simply moving the top-feed maga- 
zine from the one to the other. The only change required being 
one of form, in order to make the parts of the structure fit properly 
together. 

(). 42. Would the Shepard fire-place heater as represented in De- 
fendants’ Exhibit, Liddle No.1, Exhibit Hassen, and Exhibit Brown 
No. 2, heat the room in which it would be placed as well as any 
room above that in which it would be placed, and to which the hot 
air might be conducted into? 


The same objections and notice and objected to as assuming that 
the exhibits referred to accurately represent the Shepard heater and 
represent the same thing. 


421 A. It would, the surface of the stove proper which projects 
into the room would heat the same, while the extended heat- 

ing surface enclosed within the fire-place would heat air for con- 

duction. to other room, the same as fire-place heaters generally do 
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(Q). 45. Question repeated with respect to the fire-place leater 
which vou state Mr. Shepard showed you at 242 Water street, in the 
year 1S64—6o. 

The seme objections and notice. 

A. The same answer as to Q. 42. 

The witness says he wishes to correct his answer in which he 
stated the date of the Letters Patent granted to him for a self-feed- 
ing air-heating furnace, was August 26, 1867. I shouid have said 
November 26, 1867. 

Cross-examined by Wa. H. L. Ler, [Esq.: 

X Q. 44. Will you please state how you fix the date of 1864 or 
1865, as the date when M. Shepard spoke to you about the heater 
which he said represented the Sarascenic heater. 

A. As I have before stated, it was during the litigation between 
Mr. Thatcher and Merklee, at which time he was a witness in the 
ease, and as I have said I think said litigation was during the year 
[864 and 5. 

X Q. 45. Will you please state how it happened that Mr. Shepard 
spoke to you about the matter. 

A. Tapphed to Mr. Shepard for information with reference to 
matters in dispute in the said litigation, he produced a number of 
drawings and yarious data with reference to old construction stoves, 
and the paper marked Defendants’ Exhibit Liddle No. 1, is one of 
them. 

X Q. 46. Were you interested in said suit, and if so how? 
42? A. I was acting for Mr. Merklee; I had no other interest 
in it? 

X Q. 47. Were you in Mr. Merklee’s employ, and, zn so, in what 
capacity % 

A. I was not in his employ ; I was acting as 4 witness or expert 
in the ease. 

X Q. 45. Were you examined as a witness in the ease? 

A. I was. 

X Q. 49. Did you have this conversation with Mr. Shepard before 
or after vou were examined as a witness ? 

A. I had several conversations with Mr. Shepard with reference 
to these matters; some may have been before and some after I was 
examined, as | was examined, I think, several different times. 

X Q. 50. Did Mr. Shepard first show you what he stated to be the 
representation of the Saracenic heater before or after you were first 
examined as a witness in Thatcher vs. Merklee? 

A. My impression is that it was before. 

X Q. 51. How long before? 

A. It was about that time; Iam unable to state definitely with 
reference to how long before or how long after. 

XQ. 52. Your best recollection is that Mr. Shepard first showed 
you the alleged representation of the heater very near the same time 
that you were first examined as a witness in Thatcher vs. Merklee, 
but probably a short time before. Is this correct? 
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A. As I have stated, it was about the time I was examined as a 
witness. 
X Q. 53. You have stated that you were examined as a witness 


\. : , ; 
‘several times in Thatcher vs. Merklee. How long an interval elapsed 


between your earliest and latest examination in said suit? 

A. [have stated that I was a witness in the case, and that I thought 
I was examined several times; Iam unable to state definitely as to 
what time elapsed between said examinations. 

X Q. 54. State as nearly as you ean. 
425 A. My impression is that my examination was materially 
concluded within a week’s time. 

X Q. 55. Do I understand correctly then that your examination 
was begun and continued from day to day, or with brief adjourn- 
ments, until it was concluded, and that probably less than a month 
elapsed between the first and last time you were examined in Thatcher 
vs. Merklee, according to your best recollection ? 

A. I think you are correct in your understanding of the matter ; 
my impression is that I gave some testimony perhaps later than a 
month with reference to a Mott stove, which was an exhibit in the 
case. 

X Q. 56. What was the subject of the suit of Thatcher vs. Merklee? 

A. An alleged infringement by Mr. Merklee of Mr. Thatcher’s pat- 
ent of 1852; I think it was in the manufacture of air-heating fur- 
naces. 

X QQ. 57. What was the patent for ? 

A. It was, among other things, for a combination of inverted frus- 
trum of cone with air passages through them, said frustrums being 
inclined inwards and downward towards the fire-pot for the purpose 
of preventing the accumulation upon the upper surtace of the same 
of non-conducting substances. 

X Q.58. Was there more than one suit of Thatcher vs. Merklee in 
which you were examined:as a witness ? 

A. I think this was the only suit that | was examined asa witness 
mn. 

X Q. 59. The scope of your examination in that case was a com- 
parison of the defendants’ goods with structure described in the pat- 
ent of the plaintiff, and the relations of prior patents and publica- 
tions, and prior structures to the plaintiff’s patent, was it not ? 

A. That was the character of my examination. 

X Q. 60. In your answer to cross-question 44, you state that you 
think said litigation was during the year 1864 and °65, and that by 
this means you fix 1864 or 1865 as the date when Mr. Shepard showed 
vou the alleged representation of the Saracenic heater ; how certain 

are you of these dates? 
+24 A. Relying upon my memory, without reference to the 
record, I have such an impression ; the record in that case 
will fix the date, and as I have testified it was at this time that Mr. 
Shepard and myself consulted about the suit,and when he gave me 
the paper marked Defendants’ Exhibit, Liddle No. 1. 
X QQ. 61. Are you as positive as to the correctness of the dates 
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mentioned in the last question, as you are in regard to the after 
dates to which you have testified ? 

A. Iam quite positive that it was during the early part of the 
litigation referred to. 

X Q. 62. Question repeated. 

A. Iam positive to the extent stated in my answers. 

X Q. 63. You misunderstand me. You said that the litigation of 
Thatcher vs. Merklee was in 1864 and 1865, and that by this means you 
fixed 1864 and 1865 as the date when Mr. Shepard showed you the 
alleged representation of the Saracenic heater. Now, what) I wish 
to know, is whether you are as certain of the correctness of these dates 
as vou are of the corréctness of the numerous other dates to which 
you have testified ? 

A. In my answer I have qualified by stating I thought the litiga- 
tion was in 1864 and 1865; [am -not as positive with reference to 
those dates as to other dates to which I have testified, excepting 
where I have qualified my answers. 

X Q. 64. By qualifying your answers you mean using some such 
expression as I think, or I believe, do you not; and in regard to 
such matters you are not positive, but merely giving your best 
recollection ? 

A. No; what I meant in the last answer, except where I qualified 
my answer, was that part of my testimony referring to the Lester 
fire-place heater, “Although 1t may have been put upon the market 
as late as 1867.” 

XQ. 65. Do you positively swear that Shepard showed you the 
alleged representation of the Saracenic heater, and that you were 
examined in Thatcher vs. Merklee prior to the year 1567 ? 

A. Iam willing to testify as to that; I do so testify. 

X 4). 66. Do you positively swear that it was before 1566? 
425 A. My impression is that it was; Iam willing to testify 
that it was commenced before the year 1866. 

X Q. 67. Who was the solicitor for Mr. Merklee in that case? 

A. Thomas P. Howe. 

XQ. 68. Who was the solicitor for Mr. Thatcher ? 

A. A Mr. Thompson. 

X Q. 69. What became of the case ? 

A. It was compromised, 

XQ. 70. What were the terms of the compromise ? 

A. By Mr. Merklee first agreeing to pay to the plaintiffs the sum 
of two hundred and fifty dollars, I think it was, and allowing the 
plaintiffs to take a decree; I think it was for nominal damages— 
the amount Iam not prepared to state definitely ; the settlement of 
the ease was brought about through the experts, who were Harry 
Renwick for the defendants and Mr. Treadwell for the plaintiif. 

X Q. 71. Did the defendants submit to an injunetion ? 

A. The defendants, I think, discontinued the use of the alleged 
Invention ; and there was an understanding with the plaintiffs that 
they would purchase from the defendants such castings as embodied 
the alleged invention ; which agreement, I believe, was carried out. 
X Q. 72. What was Mr. Merklee’s full name ? 
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A. George F. Merklee. 

X Q. 73. Give the names of the plaintiffs ? 

A. John F. Thatcher and Mr. Haviland. The firm-name was 
».Thateher & Haviland. : 

~ XQ. 74. Was it John G. Haviland ? 

A. lam unable to state, never having taxed my memory with 
Mr. Haviland’s first name. 

X Q. 75. Was this suit against Merklee brought in the southern 
district of New York ? 

A. It was. 

X Q. 76. Where were you examined as a witness in it? 

A. The old Burton Theatre building, in Chambers street, New 

York city. 
426 XQ. 77. Do you remember how long it was between the 
commencement of this suit and its settlement? 

A. I think about a year. 

X Q. 78. Will you state precisely where this Saracenic grate was 
when Mr. Shepard showed it to you? 

A. It was standing upon the second floor in his store, 242 Water 
street, about facing and near the front windows of the store. 

XQ. 79. Which side of it was turned toward the window, and 
how far was it from the windows? 

A. The front was substantially turned toward the windows, and |] 
should think it was about one-third of the depth of the floor from 
the front of the store. 

X Q. 80. Was it standing out in the middle of the floor? 

A. Mr. Shepard had it moved out from among other stoves that 
were on the same floor so that we could examine it; I can’t state 
definitely as to whether it was in the middle of the floor er not. 

X Q. 51. Was it surrounded by or separate from other objects, and 
could you get around it so as to have access to every part? 

A. It was separated from other objects so that we could get around 
it and examine the front, sides, and rear. 

X Q. 52. State what interest you took in it, in view of the then 
pending controversy between Thatcher and Merklee vs. Thatcher's 
1852 patent, and how it could have any bearing upon that contro- 
versy. 

A. I took no special interest in it as having any bearing on that. 
controversy ; it had no special bearing on that controversy; I haven't 
stated it had. 

X Q. 83. Did it have any bearing on any then existing contro- 
versy ? 

A. Not that I can reeall to mind. 

X Q. 84. State precisely what you did when Mr. Shepard had this 
structure moved out into the middle of the floor in the way of ex- 

amining the structure. | 
427 A. I have not said that it was moved out into the middle 
of the floor; it was moved out or separated from other ob- 
jects so that we could examine it, and which we did by looking it 
over, more particularly with reference to its form and principles of 
operation. 
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X Q. 85. Will you please state how much time you spent in this 
inspection ? 

A. I can’t state definitely the time consumed ; long enough to look 
it over, Which would not oceupy any great length of time. 

X Q. 86. Did you oceupy as much as one minute? 

A. Yes; probably half an hour, more or less. 

X Q. 87. Are you sure that you ‘looked at it for ten minutes ? 

A. Yes. 

XQ. 88. You have spoken of an opening on the top of aii Sara- 
cenic grate. What was the size of that ee ? 

A. I should think it was about 8 by wa or 12; I can’t the defi- 
nitely, as [ didn’t measure it. 

X Q. 589. Was it oval or square? 

It was square or of rectangular form. 

XQ. 90. Ilow wide was the grate proper? 

A. I should think about 12 or 14 inches in breadth; I can’t state 
definitely as to the dimensions, as I did not measure it. 

XQ. 91. What closed the hole in the top of which you have just 
spoken ? 

My impression is it was substantially a flat cover plate. 
(). 92. Are you positive about that? 

I ami ps sitive that that was the general form of it. 

(Q.95. Are you sure that that plate was not round ? 
Iam rele sure it Was not. 

Q). 04. Was anything attached to this plate? 

I — remember of anything being attached to it. 
Q. 95. How was it lifted off and put on? 

It was lifted up from the front towards the rear. 
(). 96. HLow was that done? 
A. It might have been [done] with any suitable instrument ; 
428 I didn’t see any provided for that purpose. 
XN Q. 97. Did you see it taken off or put on? 

A. We opened it; we lifted it up and looked into the interior of 
the structure. 

XQ. 9S. How did you lift it up? 

A. With our hands. My impression is there was a projection on 
the cover for that purpose, and as there was no fire in the structure 
we could handle it with our hands without the aid of any other 
instrument. 

XQ. 99. What was the shape of that projection and how large 
was it” 

A. I don’t know that I can testify definitely with reference to 
the shape or size. 

XN Q. 100. State as near as you can. 

A. My impression is it was an ordinary lift. 

XQ. 101. You have referred toa wood eut in exhibit, Defendants’ 
Exhibit Brown No. 5, called Saracenic parlor grate for dining- 
rooms, &e., and you have stated that it represented the structure 
shown you by Shepard. Can you state positively that all the parts 

= ble in said wood cut were in the heater shown you by Shepard ? 
. T have stated that it substantially represented the front por- 
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tion of the heater, but that the structure which I saw was without 
the frame and the urn. I have no recollection of seeing the frame 
or theurn. The general appearance of the front shown in the wood 


‘‘eut is the same as that of the heater. 


X Q. 102. Then all that you saw is what is represented in this 
wood cut as having a square front with an urn resting upon it, so 
far as the parts are “concerned — shown in the wood cut ? 

Objected to as indefinite. 

A. The wood cut represents substantially the square front of the 
heater which I saw, but, as I before stated, I have no recollection of 
any urn located upon it as shown in the wood cut. 

X Q. 108. (Question repeated.) 


The same objection. 
429 A. That was not all I saw. 

Objected to as irresponsive. 

Witness continues: [ haven’t finished my answer. The structure, 
with the exception of the frame and the urn. 

The same objection. 

X Q. 104. (Question repeated.) 

The same objection, and as the witness should be asked what he 
did, in fact, see,and as the question apparently has a double mean- 
ing, calculated to mislead. 


A. I saw the square front represented in the wood cut upon which 
the urn is there shown as resting. 

X Q. 105. And that is all that you saw of those parts which are 
represented in this wood cut; Is that not true? 

A. I think it 1s. 

X Q. 106. How do you know that this “Saracenic parlor grate,” 
which Shepard showed you, was not designed to be set in a chimney 
breast, the mouth of which was partly closed by it and partly by a 
castellated or turret ornamented urn facing, such as is shown in the 
wood cut, the facing or the side pieces thereof bei ‘ing perforated with 
a number of holes to let the heated air out from the rear of the 
apparatus into the room; and how do you know that this apparatus 
Which you saw was nota part of a structure designed to utilize in 
the dining-room, &e., in which it was placed heat which would 
otherwise be wasted, radiated from the rear of the apparatus, the 
product of combustion passing through a smoke-pipe of less area 
than the area of the chimney, the chimney around this smoke-pipe 
being closed by a plate, so as to deflect this heated air from the 

rear of the apparatus outward through a number of holes 
430 perforated in the side pieces to let the heated air into the 
room ? 

A. I know from the fact that Mr. Shepard exhibited the structure 
to me as a fire-place heater, which was commonly known to the 
trade as an apparatus designed to heat the room in which it was 
placed as well as other adjacent rooms. 
d1—150. 
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X Q. 85. Will you please state how much time you spent in this 


inspection ? 

A. I can’t state definitely the time consumed ; long enough to look 
it over, Which would not occupy any great length of time. 

X Q. 86. Did you occupy as much as one minute? 

A. Yes; probably half an hour, more or less. 

XQ.S 87. Are you sure that you looked at it for ten minutes? 

A. Yes. 

X Q. 88. You have spoken of an opening on the top of the Sara- 
cenic grate. What was the size of that > ge Se ? 

A. I should think it was about 8 by “ or 12; I can’t state defi- 
nitely, as I didn’t measure it. 

X Q. 89. Was it oval or square? 

A. It was square or of rectangular form. 

XQ. 90. ITlow wide was the grate proper ? 

A. I should think about 12 or 14 inches in breadth; I can’t state 
definitely as to the dimensions, as I did not measure it. 


X Q. 91. What closed the hole in the top of which you have just 


spoken ? 
A. My impression is it was substantially a flat cover plate. 
XQ. 92. Are you positive about that ? 
A. I am positive that that was the general form of it. 
XQ. 93. Are you sure that that plate was not round ? 
A. Tam quite sure it was not. 

XQ. 94. Was anything attached to this plate? 

A. I don’t remember of anything being attached to it. 

X Q. 95. How was it lifted off and put on? 

A. It was lifted up from the front towards the rear. 

X Q. 96. TLow was that done? 

A. It might have been [done] with any suitable instrument ; 
428 I didn’t see any provided for that purpose. 
XQ. 97. Did you see it taken off or put on? 

A. We opened it; we lifted it up and looked into the interior of 
the structure. 

XQ. 9S. How did you lift it up? 

A. With our hands. My impression is there was a projection on 
the cover for that purpose, and as there was no fire in the structure 
we could handle it with our hands without the aid of any other 
instrument. 

XQ. 99. What was the shape of that projection and how large 
was it? 

A. I don’t know that I can testify definitely with reference to 
the shape or size. 

X @. 100. State as near as you can. 

A. My Impression is 1t was an ordinary lift. 

X Q. 101. You have referred toa wood cut in exhibit, Defendants’ 
Exhibit Brown No. 5, called Saracenic parlor grate for dining- 
rooms, &e., and you have stated that it represented the structure 
shown you by Shepard. Can you state positively that all the parts 
visible in said wood cut were in the heater shown you by Shepard ? 
A. I have stated that it substantially represented the front por- 
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tion of the heater, but that the structure which -I saw was without 
the frame and the urn. I have no recollection of seeing the frame 


or theurn. The general appearance of the front shown in the wood 
Sut is the same as that of the heater. 


X Q. 102. Then all that you saw is what is represented in this 
wood cut as having a square front with an urn resting upon it, so 
far as the parts are concerned — shown in the wood cut ? 

Objected to as indefinite. 

A. The wood cut represents substantially the square front of the 
heater which I saw, but, as I before stated, I have no recollection of 
any urn located upon it as shown in the wood cut. 

X Q. 105. (Question repeated.) 


The same objection. 
429 - A. That was not all I saw. 

Objected to as irresponsive. 

Witness continues: I haven’t finished my answer. The structure, 
with the exception of the frame and the urn. 

The same objection. 

X Q. 104. (Question repeated.) 

The same objection, and as the witness should be asked what he 
did, in fact, see,and as the question apparently has a double mean- 
ing, calculated to mislead. 


A. I saw the square front represented in the wood cut upon which 
the urn is there shown as resting. 

X Q. 105. And that is all th: at you saw of those parts which are 
represented in this wood cut; is that not true? 

A. I think it 1s. 

X Q. 106. How do you know that this “Saracenic parlor grate,” 
which Shepard showed you, was not designed to be set in a chimney 
breast, the mouth of which was partly closed by it and partly by a 

astellated or turret ornamented urn facing, such as is shown in the 
wood cut, the facing or the side pieces thereof bei ing perforated with 
a number of holes to let the heated air out from the rear of the 
apparatus into the room; and how do you know that this apparatus 
Which you saw was nota part of a structure designed to utilize in 
the dining-room, &e., in which it was placed heat which would 
otherwise be wasted, radiated from the rear of the apparatus, the 
product of combustion passing through a smoke-pipe of less area 
than the area of the chimney, the chimney around this smoke-pipe 
being closed by a plate, so as to deflect this heated air from the 

rear of the apparatus outward through a number of holes 
430 perforated in the side pieces to let the heated air into the 
/ room ? 

A. I know from the fact that Mr. Shepard exhibited the structure 
to me as a fire-place heater, which was commonly known to the 
trade as an apparatus designed to heat the room in which it was 
placed as well as other adjacent rooms. 

vi—150 
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X Q. 107. Then all you know concerning the matters enquired 
of in Q. 106 is that Shepard, in showing you this thing, called it a 
fire-place heater instead “of a parlor grate for dining rooms, &c.;” 
Is not that true ? 

A. That was not all Il know. My knowledge of constructions of 
stove and heater constructions shows that this would be a practical 
and operative apparatus, as what was known to the trade as a fire- 
place heater, adapted for heating the room in which it was’ placed 
as Well as adjacent rooms. ' 

X (). 108. Can you state any reason why you know or can be able 
to know that this apparatus was not designed to operate as men- 
tioned in X Q. 106, and that such was not the manner in which it 
was used ? 

A. Yes; for the reason that Mr. Shepard stated its use. I do not 
mean to say that the structure which I saw could not be utilized to 
force all the heat from the extended heating surface of the rear for- 
ward into the apartment into which it was located, or to heat the 
air from the same surfaces for conduction to other appartments. 

All except the first nine words objected to as irresponsive and 
volunteered. 

X Q. 109. Can you state any reason why you know, or can_ be 
able to know, that this apparatus was not designed to operate as 
mentioned in X Q. 106, and that such was not the mannerin which 
it was used, excluding the fact you have stated that Shepard called 
it a fire-place heater instead of a parlor grate? 

A. I have stated that Shepard represented it to me as a fire- 

431 place heater for use to heat the apartment in which it was 

placed and at the same time adjacent apartments. My knowl- 

edge of its use was not derived simply from Mr. Shepard’s calling it 

a fire-place heater, but from his stating that it was intended to be 

used as T have already explained, and from the further fact that I 
knew it could be so used. 

XQ. 110. Can you state any reason why you know or ean be able 
to know that this apparatus was not designed to operate as men- 
tioned in NX (. 106, and that such was not the manner in whieh it 
was used, excluding what Shepard told you ? 

A. | don't think I have stated that it was not designed to be used 
in the manner stated in the question, but, on the contrary, I have 
described how it might have been so used; I have no knowledge 
with reference to its use except as before stated. | 

X Q. 111. Was that particular Saracenic grate the only structure 
of the kind you ever saw down to the present time ? | 

A. That was the only Saracenic grate I have ever scen. 

X QQ. 112. How extensive has been your acquaintance with stoves 
and heaters, and where have vou had knowledge of them ? 

A. T have been actively engaged with stove and furnace business 
for more than twenty-five years, with the exception of the six years 
last past, in the city of New York, and since the 12th day of No- 

vember, 1575, in the city of Albany, N. Y.; 1 have, during much 
of the latter part of my residence in the citv of New York, and dur- 
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ing much of the time of my residence in Albany, been cngaged in 
litigation of stove patent cases, and made extended examinations 
with reference to stoves and furnaces and patents relating thereto. 

X Q. 118. Did you ever exainine that Saracenic heater more than 
once ? 

A. I did not. 

X Q. 114. Can you undertake, at this distance of time, to recollect 

accurately astove structure that you looked atin 186-4 or’5, as 
432. you say, and had never seen since, or one like it, especially 

in view of the pursuits you have been engaged In, necessitat- 
ing the examination of great numbers of structures for he “ting pur- 
poses ? 

A. I can. 

X Q. 115. Can you name any other structure that you examined 
about the same time—say within a year? 

A. I ean. 

X Q. 116. Please name them. 

A. A heating-stove that was manufactured by Jordan L. Mott. 

XQ. 117. Have you ever seen any structures like that Mott stove 
since? 

A. I have not. 

X Q. 118. Did you not examine that Mott stove for the purpose of 
being examined as an expert upon it? 

A. Yes. 

X Q. 119. Was this structure which you saw at Shepard’s broader 
in the rear than in the front at the top? 

A. I think the rear horizontal flue was broader than the upper 
portion of the front of the structure. 

XQ. 120. Do you recollect how much broader, with any accu- 
racy; was it as much as four inches on each side, or eight inches in 
all? 

A. I don’t recollect with any accuracy as to how much broader 
this flue was than the upper portion of the front; my impression is 
that it was broader. 

X Q. 121. Was the top of this horizontal flue rectangular? 

A. It was of rectangular form. 

XQ. 122. Was there anything to indicate on that heater where 
the facing or frame was to “be pl: faced ‘ ? 

A. My impression is there were flanges or lugs to which the frame 
might be attached, or, in other words, to euide the relative position 
of the frame to the structure. 

X Q. 125. Were not these flanges or lugs at the point where there 
was a rectangular shoulder formed by the greater width of the top 

of the rear over that of the top of the front of the apparatus? 
455 A. My memory ts not clear upon this point, for the reason 

that there was no frame attached to the heater which I saw. 
There was such a rectangular shoulder, but I do not remember 
whether 1 coincided with the vosition of the lugs or not. 

X Q. 124. How far was the ‘bottom of the erate from the bottom 
of the whole structure? 
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X Q. 107. Then all you know concerning the matters enquired 
of in Q. 106 is that Shepard, in showing you this thing, called it a 
fire-place heater instead “of a parlor grate for dining rooms, &e.;” 
Is not that true ? 


A. That was not all Il know. My knowledge of constructions of 


stove and heater constructions shows that this would be a practical 
and operative apparatus, as what was known to the trade as a fire- 
place heater, adapted for heating the room in which it was placed 
as Well as adjacent rooms. 

X Q. 108. Can you state any reason why you know or ean’ be able 
to know that this apparatus was not designed to operate as men- 
tioned in X Q. 106, and that such was not the manner in which it 
was used ? 

A. Yes; for the reason that Mr. Shepard stated its use. I do not 
mean to say that the structure which I saw could not be utilized to 
force all the heat from the extended heating surface of the rear for- 
ward into the apartment into which it was located, or to heat the 
air from the same surfaces for conduction to other appartments. 

All except the first nine words objected to as irresponsive and 
volunteered. 

XQ. 109. Can you state any reason why you know, or can be 
able to know, that this apparatus was not designed 1% operate as 
mentioned in XN Q. 106, and that such was not the mannerin which 
it was uscd, excluding the fact you have stated that Shepard called 
it a fire-place heater instead of a parlor grate? 

I have stated that Shepard represented it to me as a fire- 

431 place heater for use to heat the apartment in which it was 
placed and at the same time adjacent apartments. My knowl- 

cdge of ity use was not derived simply from Mar. Shepard’ s calling it 


a fire-place heater, but from his stating that if was intended to be | 


used as T have already explained, and ‘from the further fact that I 
knew it could be so used. 

XQ. 110. Can you state any reason why you know or ean be able 
to know that this apparatus was not designed to operate as men- 
tioned in XN @. 106, and that such was not the manner in whiel it 
was used, excluding what Shepard told you ? 

A. I don't think T have stated that it was not designed to be used 
in the manner stated 1m the question, but, on the contrary, I have 
described how it might have been so used; I have no knowledge 
with reference to its use except as before sti ited. 

XQ. 111. Was that particular Saracenic grate the only structure 
of the kind you ever saw down to the present time ? 

A. That was the only Saracenic grate | have ever seen. 

XN @. 112. Tlow extensive has heen your acquaintance with stoves 
and heaters, and where have vou had knowledge of them ? 

A. T have been actively engaged with stove and furnace business 
for more than twenty-five years, with the exception of the six years 
last past, in the city of New York, and since the 12th day of No- 
vember, 1S73, in the city of Albany, N. Y.; IT have, during much 
of the latter part of my residence in the city of New York, and dur- 
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ing much of the time of my residence in Albany, been cneaged in 
litigation of stove patent cases, and made extended examinations 
with reference to stoves and furnaces and patents relating thereto. 

X Q. 1138. Did you ever examine that Saraceni¢ heater more than 
once ¢ 

A. I did not. 

X Q. 114. Can you undertake, at this distance of time, to recollect 

accurately astove structure that you looked atin 1S6- or’5, as 
432 you say, and had never seen since, or one like it, especially 

in view of the pursuits you have been engaged in, necessitat- 
ing the examination of great numbers of structures for he: ating pur- 
poses ? 

A. I ean. 

X Q. 115. Can you name any other structure that you examined 
about the same time—say within a year? 

A. [ ean. 

X Q. 116. Please name therm. 

A. A heating-stove that was manufactured by Jordan LL. Mott. 

XQ. 117. Have you ever seen any structures like that Mott stove 
since ? 

> I have not. 

XN Q. 118. Did you not examine that Mott stove for the purpose of 
being examined as an expert upon it? | 

= Yes. 

XQ. 119. Was this structure which you saw at Shepard’s bros der 
in the rear than in the front at the top? 

A. I think the rear horizontal flue was broader than the upper 
portion of the front of the structure. 

XN Q. 120. Do you recollect how much broader, with any accu- 
racy ; Was it as much as four inches on each side, or eight inches in 
all? 

A. I don’t recoliect with any accuracy as to how much broader 
this flue was than the upper portion of the front; my impression is 
that it was broader. 

X Q. 121. Was the top of this horizontal flue rectangular’? 

A. It was of rectangular form. 

XQ. 122. Was there anything to indicate on that heater where 
the facing or frame was to be placed ? 

A. My impression 1s there were flanges or lugs to which the frame 
might be attached, or, in other words, to euide the relative position 
of the frame to the structure. 

X Q. 125. Were not these flanges or lugs at the point where there 
was a rectangular shoulder formed by the greater width of the top 

of the rear over that of the top of the front of the ay) a uratus? 
435 A. My memory is not clear upon this point, for the reason 

that there was no frame attached to the heater which 1 Sa. 
There was such a rectangular shoulder, but I do not remember 
whether it coincided with the vosition of the lugs or not. 

X Q. 124. How far was the bottom of the grate from the bottom 
of the whole structure ? 
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A. I should say about eight inches, more or less; I did not meas- 
ure it. 

X Q. 125. What was the shape of the grate, and its dimensions ? 

A. It was a dishing grate; I should think about six to twelve in- 
ches or thereabouts; it may have been wider than that; I did not 
measure It. 

X Q. 126. What do you mean by a dishing grate; do you mean 
one that is coneave? 

A. A ay erate would be concave. 

X Q. Was the coal designed to rest on the concave or the con- 
vex sidie? 

A. There was no coal in it, and the question as to what side of the 
or y the coal rested on I have no recollection of its being raised. 

XQ. 128. Then the answer to your last question should have 
been that vou did not know; is that true? 

A. No; my impression is that the coal would rest upon the con- 
cave side of the grate, although the grate might be reversed. 

XQ. 129. THlow great was the concavity or convexity of the grate? 

A. I can't state “definitely ; I didn’t think the depression was a 
half cirele; [to] my best recollection, it was depressed two or three 
inches, more or less; I didn’t examine the grate critically. 

X Q. 150, Was there only one set of grate-bars? 

A. My impression is that the front portion of the fire-chamber 
was grated for illuminating purposes in the front of the heater; 1 
should think about six inches in height. 

X Q. 131. Are you sure of this? 
A. | am not positive as to this point, but there was a door 
or clongated openings in the front which were, I should say, 
intended to be filled with mica for illuminating purposes. 

X Q. 152. Did you measure the damper at the extreme top of the 
fire-box ? 

A. [did not; [ made no measurements of any of the parts. 

X @. 155. Can you state accurately the size of any of the dampers 
or flues? 

A. | cannot definitely. 

X Q. 154. When did you make the sketch Exhibit Hassen, and 
where, and at whose request ? 

A. | madeit about a month ago, at the request of Mr. Rice. 

X Q. 155. Is Mr. Rice in the employ of Jordan L. Mott? 

A. It’s my impression that he is: I have no definite knowledge of 
the fact. 

X Q. 136. Give his name in full. 

A. ©. C. Rice. 

X Q. 157. Where has Defendants’ Exhibit Liddle No.1 been since 
it first came into your possession ? 

A. It has always been in my possession, 

X Q. 158. Did Mr. Charles J. Shepard give it to vou with his own 
hand ? 

A. He did. 

X Q. 159. Was it before or after you looked at the Saracenie 
grate ? 
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A. It was before. 

X Q. 140. Did you see him write it or make the sketch upon it? 

A. I did not see him write it or make the sketch upon it. 

X Q. 141. Have you ever seen Mr. Shepard write ? 

A. I have. 

X Q. 142. Did you know his handwriting ? 

. Yes. 
Q. 143. Where has this sketch been kept since you first got it; 
in What place and in what manner? 
435 A. It has been kept locked up in a tin box which I have 
for preserving such papers. 

X Q. 144. When did you first begin to make fire-place heaters? 

A. I was associated with my father in constructing the fire-place 
heater as early as the years 1866 and 1867. 

X Q. 145. Had your father constructed them previous to that 
time ? 

A. He had constructed one previous to that time. 

X Q. 146. Prior to the year 1868 had this manufacture of fire- 
place heaters by you and your father been extensive? 

A. Not very extensive; our trade in them was a local trade, 
mostly confined to the cities of New York, Brooklyn, and adjacent 
cities and towns; I think that there were manufactured and sold in 
the neighborhood of one hundred. 

X Q. 147. When did your accurate acquaintance with the stove 
business begin ? 

A. I was first engaged in the stove business in the year 1854, as 
clerk for my father, at 251 Water street, New York city. 

X Q. 148. Did your accurate acquaintance with fire-place heaters, 
their construction and mode of operation, begin in 1866, when you 
began to make them? 

A. It began earlier—about the years 1863-4. 

X Q. 149. Under what circumstances did it thus begin ? 

A. I'rom seeing them in the market. 


redirect by A. J. Topp, esq. : 


kh. D. Q. 150. Is there any difference between the fire-place heater 
which you so saw in Shepard’s place of business and the heater 
which is shown in the drawing of Liddle Exhibit No. 1, so far as 
the top-feed magazine and extended heating surface at the rear is 
concerned ? 
A. No material difference, one is a substantial representation of 
the other. 
456 R. D. Q. 151. Could any practical stove manufacturer con- 
struct or make patterns for a fire-place heater, from which a 
fire-place heater itself could be produced that would contain a maga- 
zine feed which would extend up to the top plate of the heater, and 
be fed in from an opening in front of the mantel, and also contain ex- 
tended heating surface at its rear, substantially as shown in the draw- 
ing of Exhibit Liddle No.1, from that drawing, that would be a 
practical and useful fire-place heater, which would not only heat the 
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room into which it partially projected, but which would also heat 
the room above that in which it was located ? 


Objected to as leading and as not redirect. 


A. I think it could be done. 

R. D. Q. 152. Have you found the date when the Thatcher e¢ al. 
vs. Merklee suit was begun and terminated ? If so, please state it. 

A. I have. It was begun in August, 1866, and terminated In 
April, 1S67. 

R. D. Q. 158. Having reference to youranswer to Q. 105, did you 
mean to state that the only portion of that Shepard fire-place heater 
you examined was the portion which ean only be seen in the wood- 
cut on Defendants’ Exhibit Brown No. 3, that merely purporting to 
be a front view of the heater? 

A. I did not mean to be so understood. 

R. D. Q. 154. Did the heater which you then saw in Shepard's 
place have the appearance of newness or age? 

A. It had the appearance of age. 

R. D. Q. 155. Did said fire-place heater contain the openings for 
letting off the products of combustion and gases to the chimney 
and the hot air to an apartment above, substantially as shown in 
the drawing of Exhibit Liddle No. 1? 


Objected to as leading. 


457 A. It did contain an exit opening for the passage of the 

products of combustion and an air-circulating space or cham- 
ber, which I think I have explained in the earlier part of my testi- 
mony. 

R. D. Q. 156. You have referred to a boating stove manufactured 
by Jordan L. Mott which you say vou saw within about a vear after 
having seen this Shepard fire-place heater. Did said Mott’s fire- 
place heater have a magazine feed in it by which the fuel could be 
fed in directly to the magazine at the top and in front of the mantel, 
and did it contain extended heating surface at the rear and behind 
the mantel, so as to heat the room above that in which the heater 
was situated ? 


O'yjected to as leading and as not redirect. 


A. The Mott structure, to which I have referred, was not a fire- 
place heater, but an ordinary outstanding parlor heating stove; it 
embodied a magazine for reserved fuel, but there was no extended 
heating surface at the rear. 

R. D. Q. 157. You testify, in answer to X. question 123, that your 
memory is not clear as to the flanges or lugs; de you mean that 
your attention was directed particularly to such points, as it was to 
the points you have testified to on the direet examination ? 

A. I do not mean that it was directed particularly to such points. 

R. D. Q. 158. Is your memory clear and distinet as to its having 
a top-feed magazine in front of the mantel and extended heating 
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surface at its rear, substantially as you have described it in your 
direct examination ? 
A. It is quite clear. 


Adjourned to Thursday, February 19, 1880, at 10 o’clock a. m. 


435 New York, February 19, 1SSO—10 o’clock, a. m. 
Met pursuant to adjournment. 
Present: A. J. Todd, Esq., of counsel for defendants, and Wm. H. 
L. Lee, Esq., of counsel for complainants. 


Redirect examination of Ropert Z. Lippe, Esq., continued 
by A. J. Topp, Esq. : | 
R. D. Q. 159. I see in the drawing contained in the Defendants 
exhibit Liddle No. 1 two pipes represented with two sets of arrows 
leading into them. State specifically what these refer to, and how 
in those respects this fire-place heater which you so saw at Shepard’s 
place of business was similar or different. 
Objected to as not redirect and as incompetent. 


A. One pipe, that at the left in which there is shown a damper, 
represents a flue for the passage of the smoke, the direction of which 
is indicated by the arrow pointing into the same. The other at the 
right represents a flue for the passage of heated air, the course of 
which is also indicated by 8 arrows pointing upwards. The opera- 
tion of the heater which I saw at Mr. Shepard’s place of business 
would be in practice substantially the same as shown in the drawing 
to which [ have referred upon Defendants’ Exhibit Liddle No. 1. 

Rh. D.Q. 160. What is the sketch intended to represent which is at 
the left of the drawing you have Just referred to? 

The same objection. 


A. The two ascending smoke-flues, together with the horizontal 
flue at the top of the same, with its smoke-exit opening, all ef which 
is shown in the complete sketch as located at the rear of the structure 

proper and within the chimney or fire-place. 
459 R. D.Q. i161. At and for many years prior to the time when 
said Shepard so showed you this fire-place heater,as you have 
testified, how was the hot air conducted from fire-place heaters then 
In use as manufactured and sold by different stove dealers to the 
apartment above—that in which the fire-place heater was set? 
The same objection. 


A. It was a common practice to conduct the heat through the brick 
flue of the chimney—through which the smoke-pipe also passed— 
for the purpose of producing additional heating surface, the said 
flue being closed at a convement point above by a throat piece orca 
brick arch through which the smoke-pipe was allowed to pass, 
discharging its contents to the unobstructed flue above, the breast of 
the chimney being pierced just below the throat picce to force the 
ascending current of heated air outward into the apartment above 
that in which the heater was located, 
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R. D. Q.162. Now, assuming for the purposes of our argument that 
the fire-place heater which said Shepard made and put into use prior 
to 1867, and like the one which he showed you, was set so that the 
air which circulated and was heated by the extended heating surface 
at the rear was only utilized by permitting of its flow back into the 
apartment 10 which the heater was set, would it require any change 
+n the structure of the heater, either In the change of its rear extended 
heating surface or in its top-feed magazine, to permit such heat to 
flow or pass up into the apartment above that in which the heater 
was set? 

The same objection and notice as to Q. 33. 

A. It would not require any change in the parts named. When 
the outlet for heated air in the upper apartment is closed then the 
same would be forced out into the apartment in which the heater 
was set. 

R. D.Q. 163. Assuming said Shepard had set such heaters so 

440) that this circulated and heated air at the rear could only come 

‘nto the room in which the heater was set, would there be 

any change necessary In the construction of the heater itself in order 

to send the circulated and heated air to the apartment above when 
desired, as well as the apartment 1n which the heater is placed? 

The same objection and notice. 

A. There would not. The only change would be in the location 
of the throat piece or arch in the chimney flue to a point above the 
line of the floor of the upper room and _ piercing the breast of the 
chimney helm; said throat piece or arch, and between the same and 
the floor of the upper apartment, to allow the heated air, which 
would otherwise be confined to the apartment in which the heater 
was placed, to pass out into the same. 

R. D. Q. 164. Now, assuming for the purposes of this argument 
that what you state in the last answer was not done with the Shep- 
ard top-feed fire-place heaters, was such done with other fire-place 
heaters in 1867 and for many years prior thereto to your own knowl- 
edge, and can you point to any fire-place heaters now present from 
which the heat was so let off to warm the apartment above that in 
which it was set? 

The same objection and notice and objected to because the witness 
is not named In answer. 

A. It was so done. I refer to two fire-place heaters now present 
known as “The American,” manufactured and sold by B. C. MeCann 
& Co. in Brooklyn, N. Y.,and the “ New York " (marked Defendants’ 
Exhibit Bird No. 2) manufactured and sold by W. Jackson & Son 
in the eity of New York. The latter was in use to my personal 
knowledge as early as 1863 and the former as early as 1866 and, I 
think, for several years previous. 

ER. D. Q. 165, Did you use generally or in your father’s family 
either one of those heaters prior to the year 1867, substantially as you 
have stated ? 
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The same objections. 


441 A. There was one of the Jackson heaters used in my father’s 

family, in Ryerson street, Brooklyn, N. Y., as early as 1863 
and ’4, and one of the McCann heaters was found put up in a house 
occupied by my father in Skillman street, Brooklyn, as early as 
April, 1867. 

R. D. Q. 166. I find in Defendants’ Exhibit Liddle No. 1 the fol- 
lowing language: “ Previous to the adjustment of a stove within the 
fire-place the flue of the chimney should be closed with great care 
above the breast by throwing a horizontal floor across the same, 
pierced centrally for the admission of a smoke-pipe and pierced 
elsewhere, and the aperture governed by a valve if additional means 
of ventilation be required.” Did you have any conversation with 
said Shepard as to whose language this was and to what it referred? 


Objected to as not redirect examination and as calling for hearsay 
evidence. 

A. I did; I understood from him that it wasa quotation from the 
natent to I. Nott of October 25, 1852, and that it referred to the 
ordinary throat piece used in putting up fire-place heaters. 

R. D. Q. 167. Did said Shepard tell you that he had limited the 
operation of the heater to the circulation of the hot air from its rear 
extended heating surface into the room in which it was placed ? 


Objected to as leading and as calling for hearsay evidence and 
assuming facts not proved. 


A. He did not, but stated that he used the heated air to warm 
other apartments than that in which the heater was placed. 

R. D. Q. 168. How does this quotation from the patent and the 
drawing in Exhibit Liddle No. 1 agree with each other in this re- 
spect of also allowing the heat to pass into the apartment above 
that in which the heater is placed ? 


Objected to as incompetent and as assuming as a fact that which 
is not proved. 
442 A. Referring to the drawing, I do not find the horizontal 

floor thrown across the flue of the chimney for the purpose of 

confining the heated air to the lower room; the flue is shown unob- 
structed to a point above what appears to me to be the mantel shelf, 
and from the presence of the arrows upon said drawing I should 
say that the heated air was intended to pass upward to an exit 
above, otherwise it agrees with the language of the quotation sub- 
stantially. 

hk. D. Q. 169. How is the heat let into the room in Defendants’ 
Exhibit Budd No. 2? | 

A. Through openings in the frame at each side of the structure, 
the operation of the same being as follows: When the sliding valve 
in the top of the heater is closed the heated air is forced outward 
through these openings into the apartment in which the heater is 
placed. 
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R. D. Q. 170. Have you obtained the dates of the Thatcher vs. 

Merklee suit from the record itself? If so, please read it. 
The following is a copy of the same: 

L566. 
August 22. Filed bill. 

. ‘ Tssued sub. 

, 25. Filed sub. 
October 1. Entered appeal. T. P. Howe. 


Novy. 19. Filed answer. 
Dee. 1. Filed replic 
LSo7. 
eb. 27. Filed amended answer 


March 18. Filed testimony hefore A. A. Boyce. 
April 17. Filed and entered final decree. 


The witness adds: The foregoing dates I obtained upon examin- 
ing the docket in the clerk’s office. 

R. D. Q. 171. Having now so refreshed your memory, will you 
state When Mr. Shepard showed you this fire-place heater you have 
reterred to; at how early a date was it? 


445 Objected to, as the witness has already testified fully as to 
this point and as not redirect. 


A. Ji must have been in the fall of 1866. 

ht. D.Q. 172. Tlow intimate were you with said Shepard at the 
time? 

A. I was quite intimate with him; we were neighbors and in the 
habit of visiting each other, as our places of business were in the 
same street and block. 

R. P. (). 175. Did vour intimacy have anything to do with his 
showing you these drawings, hes aters, and other matters as you have 
testified ? 


bjected to as not redirect and as leading. 
A. [t did. 


R. Dp. Q. 174. Was Mr. Shepard also acquainted with Mr. Thatcher 
1866, and were they friendly at about that time? 


jected to as not redirect and as leading. 


A. Tle was acquainted with him. My impression is they were on 
friendly terms. 


Recross by Wu. H. L. Ler, Esq.: 


XQ. 175. Will = please look at the drawing on Defendants’ 
Exhibit Liddle No. 1, and state what section or view it represents ? 

A. It represcnts a perspective view with the side wall of the front 
portion of the structure removed for the purpose of showing the in- 
terior and operation of the same. 

XQ. 176. Is not the drawing peculiar in that it combines the 
different aspects of the heater Which should properly be in inde- 
pendent drawin 
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A. I do not think there is any peculiarity to be named about it. 
I think it is a common practice to represent structures in this 


444. manner, and was done in this case as in other like cases to 


simplify the representation of the apparatus. 

X Q. 177. You expressed the opinion just now, did you not, that 
it was a mongrel drawing? What did you mean by that’? 

A. Well, I meant it was just such a drawing as I deseribed. 

X Q. 178. In these recent questions you are aware T have been 
referring to the drawing in the centre of the page? Now, where in 
that drawing is there represented the thing which is represented in 
the drawing on the left? 

A. The drawing on the left represents that portion of the more 
complete drawing, which is marked “ flue,” “flue,” and the hori- 
zonta! flue with its exit at the top of same. 

X Q. 179. What is represented in that drawing by the space in 
which the lowest of all the arrows is placed ? 

A. The smoke-flue in the base of the structure for the passage of 
the products of combustion from the fire-pot or chamber of the 
structure to the rear extended flue surface. 

X Q. 180. A little further to the left there is another arrow with 
an irrecular line, thence leading up to the word flue. Does that 
represent the course of the produets of combustion? The arrow 
to the left is very indistinct. 

A. I see such irregular line, which, if 1t indicates anything, is 
intended to represent the course of the products of combustion as 
they rise from the base of flue into the ascending smoke-flue. 


Adjourned to 8 p.m. 
[MIGHT O'CLOCK P.M. 
Met pursuant to adjournment. 
Present: Counsel as before. 
445 X Q. 181. In the course of your examination you have 
stated a number of facts and circumstances by which vou 
fixed the date when Mr. Shepard first showed you the alleged rep- 
resentation of the Saracenic heater, and subsequently you stated 
that vou had examined the record of the suit of Thatcher vs. Merk- 
lee, by which you stated that you refreshed your memory as to the 
same. Please state if there are any other facts or circumstances by 
which you fix that date; and, if so, state the same fully and 


7 lar Le. 


A. I — I have stated that it was during the earlier part of said 
litigation, whatever the date of same may “een been, as shown 
by the record, which I find to be 1866, that Mr. Shepard ex- 
hibited to me the representation of the Saracenie heater, and also 
one of the said heaters. and that this was during the latter part or 
the fall of 1866; I don’t remember that there were any other cir- 
cumstances except those which I have stated in my testimony that 
tix this date. 

X Q. 182. Will you please look upon the Defendants’ Exhibit 
Brown No. 3, at that part thereof showing a cut called Saracenic 
parlor grate for dining-rooms, &e., and state whether I understand 
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correctly or not that the so-called Saracenic heater which Shepard 
showed you did not contain the frame of the heater exhibited in 
said cut? 

A. I have so stated in my testimony. 

X Q. 183. Did the so-called Saracenic grate that Shephard showed 
you contain anything above the said grate contained within the 
frame thereof above the level of the bottom of the urn as shown in 
said cut? And, if so, state fully what it did contain. 

A. I have stated in my testimony there was no frame or urn 
attached to or placed upon the heater which I saw, and therefore 
nothing aboye the level of the bottom of the urn in the front or in 
the rear. 

X Q. 184. Do you consider the drawing in the middle of the page 
on Defendants’ Exhibit Liddle No. 1, as a practical working draw- 
ing, from which a practical manufacturer of heaters could construct 
‘a heater without any explanation further than is shown in said 

drawing itself, exclusive of any explanation thereof ? 
446 A. I do consider that the drawing is such a one as a prac- 
tical working drawing could be made from for the manu- 
facture of a pri actical working heater of the character I have testi- 
fied, taking the drawing as a whole. 

XQ. 185. Will you “please look upon said drawing and _ state 
whether the smoke-flue in the base of the structure for the passage 
of the products of combustion from the fire-pot or chamber of the 
structure to the rear extended flue surface, as you have spoken of it 
in your answer to the X Q. 179, Is or Is not separated from the air 
space shown in said drawing in Defendants’ Exhibit Liddle No. 1? 

A. The said flue is shown below the air space, that portion of it 
which passes below the air space being closed by the top plate of 
the said flue for the purpose of preventing the passage of the pro- 
ducts of combustion upward into said air space. 

X Q. 186. The heavy horizontal pencil line in said figure repre- 
sents the top plate of said flue, which prevents the passage of the 
products of combustion into said air space? 

A. It represents the top line of said plate, looking at the side of 
the structure. 

X Q. 187. Is it not true that in the structure that Shepard showed 
you the top surface in front of the castellated facing, as shown in 
the wood cut of the Saracenic parlor grate, was as shown in said 
wood cut, and that all to the rear of said top horizontal surface at 
the level of the bottom of the urn, shown in said wood cut, consisted 
of the herizontal plate forming the upper boundary of the horizon- 
tal rectangular flue, of which you have spoken as containing the 
products of combustion ? 

A. As I heve before stated, the Saracenic heater which Mr. Shep- 
ard showed me contained no eastellated frame above the level of 
the base of the urn, as shown in the wood eut referred to, but did 
contain the flue passages at the rear, as shown in the represent: ition 
of Defendants’ Exhibit Liddle No. 1 1, above the top plate of the base 
flue for the passage of the products of combustion. 
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Objected to as irresponsive. 


447 X Q. 188. Can you not answer the last question directly, 
yes or no, and should not your answer be “ yes ?” 

A. The top surface, as shown in the wood cut in front of the cas- 
tellated frame, was, as I have before testified, shown in the heater 
which Mr. Shepard exhibited to me; that was not all that was 
shown at the rear of the said castellated frame in the heater which 
Mr. Shepard showed me, as I have before stated. 

X Q. 189. Question 187 repeated. 

A. I have answered the question ; if the counsel will confine his 
question to the upper horizontal flue or the horizontal flue at the 
top of the rear ascending flues, then I will answer that I saw nothing 
above the top plate of said horizontal flue. 

X Q. 190. The horizontal flue referred to in your last answer had 
its top plate or boundary in a horizontal plane indicated in the 
wood cut by the bottom of the urn? 

A. It did substantially. 

X Q. 191. Then all the lines indicated in the drawing on Defend- 
ants’ Exhibit Liddle No. 1 were not in the structure that Shepard 
showed you? 

A. No; the lines in the drawing which indicate the chimney 
breast, mantel shelf, and flues for heated air and smoke were not 
in the structure that Shepard showed me. 

X Q. 192. I see that in the drawing in Exhibit Liddle No.1 there 
are two air spaces. You understand, do you not, that the air space 
referred to in X Q. 185 and 186, and the answers thereto, is this air 
space to the right ? : 

A. Yes: 

ROBERT Z. LIDDLE. 


Sworn to before me this February 19, 1880. 
JOHN A. SHIELDS, 


Examiner, &c. 


448 -NEW YorK February 27th, 1880. 
Parties met pursuant to verbal notice. 
Present: A. J. Todd, counsel for defendants; W. H. L. Lee, 
counsel for complainants. 


Henry O. ANDREWs, a witness duly sworn or behalf of defend- 
ants, deposes as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is Henry O. Andrews; 71 years of age; I reside at 
Ifempstead, Long Island; by occupation a farmer. 

(J. 2. Were you ever employed by the firms of I]. Nott & Co., 
Stratton & Seymour, and Shepard & Company ? 

A. Yes, sir. 

Q. 8. From what year to what year? 

A. I went to work there in 1832, and left there four years ago. 
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Q. 4. What was the name of the firm when you first went to work 
there? 

A. H. Nott & Co. 

Q. 5. Where was their place of business ? 

A. 242 Water street, New York city. 

Q. 6. About when did it become Strottan & Seymour—tbat is, the 
firm of H. Nott & Co., or its business ? 


Objected to as assuming what is not proved. 


A. Iam not prepared to say as to what year. | 
Q. [7.] State about what year it was. , 


Same objection. 


A. About the fall of 1845, or in that neighborhood. 
449 (. 8. What was the next change in the firm from Strotton 
& Seymour? 

A. To Shepard & Co. 

Q. 9. After that was it Shepard & Co. until the time you left 242 
Water street ? 

A. Yes, sir. 

(). 10. What kind of business did Nott & Co. and its suecessors, 
Stratton & Seymour and Shepard & Co., carry on at 242 Water 
street? 

A. Steve business. 

(. 11. Did they sell fire-place heaters ? 

A. Yes, sir. ° 

(). 12. What were such fire-place heaters called ? 

A. “Syphonic heaters.” 

(). 13. Was there not also sold there heaters called “Saracenic ” 
parlor grates or “ Nott fire-place heaters? ” 


Objected-to as leading, and the examination of this witness, as 
far as the same shows or tends to show prior knowledge, is objected 
to, because he is not named in the answer. 


A. There were. 

Q). 14. At how carly a date were these Saracenie fire-place heaters 
sold at that establishment ? 

A. They were sold at that establishment in 1832; how lone be- 
fore I cannot tell. 

Q. 15. Were they continued to be sold when the firm became 
Stratton & Seymour? 

Objected to as leading. 

A. Yes. 

(Q. 16. Were they also continued to be sold when the firm changed 
from Stratton & Seymour to Shepard & Co. ? 


Same objection. 
450 A. Yes, sir. 


(). 17. Please describe the construction of this Saracenie or 
Nott fire-place heater as 1t was made and sold by the firms of H. Nott 
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& Co., Stratton & Seymour, and Shepard «& Co., so far as the feeding 
arrangement of the heater—its rear heating surfaces—are con- 
cerned. 

Objected to as assuming what has not been proven to exist. 


A. The furnace part of this stove was made in two sections; the 
coal was poured in at the top, and when full and burning it was 
burnt off at the bottom; it passed up behind a brick, down a flue 
into a chamber in the rear of the furnace, and then turned and went 
up two flues to the top, and was connected with a box on the top ; 
on the top of that box was a collar inserted to carry off the smoke 
and gas. 

Q. 18. What did you state was connected with that collar on the 
top of the box ? | 

A. A smoke-pipe. 

Q. 19. What was the place called in which the fuel was fed into 
the fire-place heater ? 

A. It was called “a chamber of preparation.” 

Q. 20. Who put these heaters up—that is, set them in houses for 
use—which was sold by these firms mentioned ? 

A. I did. 

Q. 21. State how the heat was utilized which was produced by the 
fire-place heaters which you so put in use? 

A. It was conducted through the flue to the parlor or the next 
story or second floor; the heat was brought through the Jamb 
through the register into the room. 

Q. 22. Did this-fire-place heater also serve to heat the room in 
which it was set as well as the apartment above that room? 

Objected to as leading. 

A. Yes;-and gave general satisfaction. 

(). 23. State where the air got warmed which passed from the 
heater into the apartment above that in which it was placed. 


451 Objected to as assuming what is not proved. 


A. It gets warm in behind the heater. 

Q. 24. When the register letting the heat into the apartment 
above would be closed what would become of the air heated at the 
rear of the heater ? 

A. It would come out into the basement. 

Q. 25. Did the said fire-place heater project far enough into the 
room in which it was set to heat it even when the heat was passing 
from the rear of such heater through the register to the apartment 
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above ? 

Objected to as leading. 

A. I never heard of any complaints that they did not, and that 
they gave every satisfaction. | 

Q. 26. Did the chamber of preparation, as you call it, extend up 
to the top of the heater? 


Objected to as leading. 
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A. Yes. 

Q. 27. Where was the opening into it located, with respect to the 
mantel-piece ? 

A. Right under it. 

(). 28. When did you last see such a fire-place heater at 242 Water 
street, New York? 

A. About five yearsago; a year before I left there. 

Q. 29. What became of that heater which you then saw ? 

A. I could not tell you. 

Q. 30. Why; was it not there when you left the employ of Shep- 
ard & Co.? 


Objected [to] as assuming what is not proved. 


A. I ean’t say what became of it; whether it was broken or taken 
apart, [ can’t say. 

(). 31. Were there any iron patterns of such said fire-place heaters 
in the Shepard & Co.’s place of business at the time you left Shep- 
ard & Co.’s employment ? 


Objected to as leading. 


452 A. Yes. 

Q. 32. Did you see, between the’ years 1852 and 1850, any 
of these fire-place heaters which you have so described in operation 
in the city of New York heating the room in which they were set ; 
also the apartment above ? 


Objected to as leading. 


A. Yes. 

(). 55. Can you name some of the places in which you set such 
fire-place heaters in this and neighboring cities, between the years 
1832 and 1850? 

A. I can name the places, but I cannot say whether they are there 
now or not. [set one in Fourteenth street. I set one in Beekman 
street for Dr. Miller. L put two up in a house on the corner of 
Twenty-ninth strect and Ninth avenue. I put up two in Tenth 
avenue. I think it was between Twenty-second and Twenty-third 
streets. I put up one in Bond street. I can’t recollect where I put 
them all up, | put upso many. I did not keep any memorandum. 

Q. 34. After the firm of Shepard & Co. ceased to sell and put in 
these heaters, did said Shepard & Co. repair the same, or furnish 
repairs for the same? 

A. Both. 

Q. 35. Who did the repairs on such heaters ? 

A. I done the most of it. 

Q. 56. Up to within what time were repairs done to these heaters— 
that is, how long ago is it since repairs ceased to be furnished for 
them ? 

A. They were furnished up to the time I left there, if they were 
ealled for. : 
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Q. 37. How do you fix it as the year 1852 when you first went 
into the employment of the then manufacturers of this fire-place 
heater at 242 Water street ? 

A. It was the year of the first cholera; that was in the vear 1832. 

Q. 38. Was Charles J. Shepard in the employment of Hl. Nott & 

Co. at or about that time; if so, in what capacity ? 
453 A. I think it was two years afterwards; he came in as clerk. 
(). 59. Did he continue there at 242 Water street; and, if so, 
for what length of time? 

A. He continued there until the firm changed; then it became 
Shepard & Co. 

Q. 40. How long did he then continue at 242 Water street ? 

A. Until he died. 

~Q. 41. Who was Charles J. Shepard’s partner ? 

A. A brother—Thomas. 

(). 42. Please look at the circular now shown you, marked “ Ex- 
hibit Brown No. 3,” and state if you recognize it. 

A. Yes, sir; it looks quite natural. 

(). 48. About how many years ago did you see similar circulars 
to it? 

A. Directly after Shepard came into the firm. 

Q. 44. Can you point out an illustration on that cireular of the 
front portion of the Saracenic heater which you have described and 
referred to? 


Objected to as leading. 
A. I think I can. 


Q. 45. Please to do so. 

A. This is furnace part; this is the preparation chamber; it is 
marked “ Saracenic parlor grate for dining-rooms,” «e. 

Q. 46. Do you see on any other wood cut a similar illustration, 
only smaller; if so, indicate it? — | 

A. Yes, sir; my initials are placed above and below said wood cut. 

Q. 47. Do said illustrations show the extended heating surface 
which you say was at the rear of said fire-place heater ? 


Objected to as leading, and assuming that the witness has said 

What he has not said, and the counsel for the complainant 

454 protests against the question as an attempt to prompt the 
Witness. 


- 


A. No, they do not. 

Q. 48. Please look at the drawing now shown you, marked “ De- 
fendants’ Exhibit Liddle No. 1,” and state if you find in it extended 
heating service at the rear. 


Objected to as leading. 


A. 1 can’t say that that represents it. 
Q. 49. Please examine said drawing more closely and state if vou do 
not find therein two passages for the products of combustion from a 
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lower horizontal flue up to an upper horizontal flue and a place on 
the top of such upper horizontal flue for the smoke-pipe to rest 
upon. 

Objected to as leading. 

A. Yes, I see what is meant to represent the heater (it 1s a very 
poor drawing); when we look into it we can see what the design of 
it Is, 

(). 50. Please look at the model now shown you, marked “ Defend- 
ants’ Exhibit Brown No. 8,” and state if that substantially repre- 
sents the fire-place heaters which were sold at 242 Water street, by 
HL. Nott & Co., Stratton & Seymour, and Shepard & Co., between the 
years 1832 and 1850, so far as the top feeding of the fuel into a 
chamber of preparation in front of the mantel and rear extended 
heating service at the rear of the mantel and connected with said 
heater are concerned. 

Objected to as leading. 

Counsel for complainants also inquires whether a portion of the 
model, as the same was originally offered in evidence, is not now 
niissing. 

Counsel for defendant says that the duplicate of the part 

155 now marked by the examiner “side piece” appears to have 

strayed away, but that B. Ff. Lee was aware of it the other 

day, and as one portion was here still the matter was then deemed 
of no consequence. 

Counse] for complainants desires that the whole exInbit as offered 
in evidence be produced and shown to the witness. 

Defendants’ counsel says that the part referred to is not in the 
question, and that the witness, if it were, could casily see from this 
one side piece What was on the other side of the heater. 

Counsel for complainants desires that the missing portion of the 
exhibit be produced as speedily as possible, and request defendants 
to have it at the next session. 

Defendants’ counsel will do so with great pleasure if such piece 
ean be found, and he will have diligent search made for it. 


A. This is made to represent where the coal is put in (the witness 
put his hand at the top of the oblong opening); when this is filled 
with coal it burns off at the base into this partition here; it burns 
up here, and down into this baek flue into this base, and then 
passes Up through these two pipes (there Is one pipe too many here), 
und comes up here to the smoke-pipe. 

Adjourned, by consent, until 10 a.m. Saturday, February 28th, 
1SSO. 

456 NEW York, February 28th, 1880. 
Parties met pursuant to adjournment. 
Present: Counscl as of previous day. 


() 51. Please answer more fully the second branch of the last 


\ 


quest 1On, 
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(Examiner reads said second branch of last question to witness.) 

Same objections. 

A. This represents the heating part of the furnace. This stands in 
the chimney—this part of it. The heat that is made by this part of 
the furnace is conveyed upstairs. 

(). 52: How do these flues which are shown at the rear of this 
model, “ Defendants’ Exhibit Brown No. 2,” compare with or differ 
from the Saracenic fire- place heaters, which you have referred to as 
sold by Shepard & Co., and others preceding such firm? 

A. The burning part corresponds with the heater , With the excep- 
tion of the three flues here. Saracenic has but two back flues: this 
has three. 

Q. 58. Had the Saracenic the horizontal base flue and the hori- 
zontal upper flue shown in the model, between which were placed 
the vertical flues? 


Objected to as leading. 


A. I donot know exactly what you mean. 

Q. 54. I mean to refer you to the bottom horizontal flue, into 
which the products of combustion pass before they pass into the 
vertical flues; also, to refer you to the upper horizontal flue, into 
which the products of combustion pass from such vertical flues and 
before they pass away into the smoke-chimney. How do such 
two rear horizontal flues compare with the Saracenic heater’s rear 

flues? 
457 A. As far as this is ecohcerned it represents the Saracenie 
heater. The flames pass into this bottom flue (we called it 
plinth) and then passed up those two tubes into the top reservoir 
which was connected with the smoke-pipe, and from there passed 
out to the-chimney. 

(Q). 55. Did this top reservoir or horizontal flue come quite up to 

the back of the stove part of the heater, as shown in this tin model? 


Objected to as leading. 

A. It did. 

(). 56. Does the model show any connection between the top 
the chamber of preparation and this upper horizontal flue; was there 
i passage from the upper part of the chamber of preparation back 
to this rear horizontal flue in that Saracenie fire-place heater ? 


Objected to as leading. 


A. No; it does not. There was such a passage. 

Q. o7. TL asked you in question No. 35 whether said Saracenic 
heaters had been put up in neighboring cities to New York. Please 
state In what, if any, other cities other to New York. 


on 


Same objection as to question No. 335. 


A. Yes; they were put up in Newark, N. J., and they were put 
up up the North river. They were put up in Brooklyn and in sev- 
eral neighboring cities. 

Q. 58. Is “ T homas,” the brother of Charles J. Shepard, living ? 
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A. No, sir. 

, ~- y s ’ ° ° AY 

Q. 59. What was Charles J. Shepard's duties as clerk in Nott & 
Co.’s and Stratton & Seymour's time; did he act as salesman for 
them ? 


Objected to as leading. 


458 A. He collected bills for them and acted as clerk for them. 

Q). 60. Had he (Charles J. Shepard) knowledge during the 
existence of Nott & Co. and Stratton & Seymour of such Saracente 
fire-place heaters having been sold from that establishment, 242 
Water street, to be put up by you for use in the city of New York 
and elsewhere in the United States? 

Objected to as leading. 

A. I can’t answer that question whether he was or not. 

(). 61. Did he not have knowledge of the sale of these Saracenic 
fire-place heaters while he was himself a member of the firm of Shep- 
ard & Co.? 

Objected to as leading and as already answered. 


A. Well, I presume he did, but I cannot tell. it was not in my 
part of the business of knowing what he knew about it. 

Q. 62. You stated that you were not prepared to state what year 
the firm changed from Nott & Co. to Stratton & Seymour, but that 
you thought it was in the fall of 1845; are you positive that this 
first change in the business was at so late a period as 1845? 


Objected to as leading and as already answered. 


A. No, sir; Iam not positive; I could not state dates. 

(). 63. Who composed the firm of H. Nott & Co.? 

A. Dr. Nott and his son. 

(). 64. What was that son’s name? 

A. Benjamin. 

(. 65. Had he any son or sons in the business in any other city 

about that time ? | 
459 A. He had; in England; I don’t know in what locality in 
England or the son’s Christian name. 

(). 66. Were these Saracenic fire-place heaters or any of them sent 
to that son in the stove business in England during the time of H. 
Nott & Co.? 

Objected to as leading. 


A. Not tomy knowledge. 

(). 67. Did you know or hear that thisson in England was selling 
the “ Nott stove and fire-place heater” for H. Nott & Co., in Eng- 
Jand ? 

Objected to as leading and as calling for hearsay evidence. 

A. I did hear of it. 

Q. 68. You referred, ¢o in vour answer to 12th question, to another 
heater called the “syphonic heater;” was that heater commenced to 
be sold at as early a period as the Saracenic fire-place heater ? 
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Objected to as leading. 


A. It was not. 
Q. 69. What structure or contrivance was attached to the stove or 


front portion of the Saracenic fire-place heater in order to separate 
the part of the heater which projected into the room from the part 
of the heater contained in the fire-place for the heating of the air 
to be passed to the apartment overhead, and how did such contriv- 
ance compare with or differ from the contrivance shown on the tin 
model as separating such portions ? 

Objected to as assuming what has not been proved. 


A. There was no contrivance as regards to the back ; these wings 
separated the heat from the back flue, the heat that was made in 
the front; that was in the basement or the room that the heater 

was set In. 
460 Q. 70. Besides the wings on the heater to separate the heater 
into the two divisions, was there not also the top piece between 
these two wings, which is marked “A” in the model? 

Objected to as leading. 

A. Yes, sir. 

Q. 71. State how, on the Saracenic fire-place heater, these two 
wings and top piece were attached or fastened to the heater. 

A. They were fastened by a key to drop in behind them. 

(J. 72. In what way did the heat pass through this frame into the 
room into which this heater projected, when the register was shut 
upstairs, so as to prevent it passing Into the room upstairs? 


Objected [to] as assuming what is not proved. 

A. Those Wings were perforated, so that when the chimney be- 
came full and the register shut it would come out through these 
perforated holes. 


Cross-examined by Mr. W. 1. L. LEE: 


X Q. 78. You have testified that the firm of H. Nott & Co. became 
Stratton & Seymour about the fall of 1845. Please state how long 
the firm continued to be Stratton & Seymour and when it became 
Shepard & Co. 

A. I could not positively say about the date and how long Strat- 
ton & Seymour continued in the business. 

X Q. 74. Answer the last question as accurately as you can. 

A. Ie aan t tell; I do not know the year or date. 

XQ. 75. Can you tell whether-or not the firm of Stratton & Se y- 
mour existed for as long a time as ten years ? 

A. I cannot positively say. 
461 X Q. 76. Can you tell whether or not the firm of Stratton 
& Seymour existed for as long a period as twenty years ? 

A. I could not say anything about it. 

X Q. 77. Can you tell whether or not the firm of Stratton & Sey- 
mour existed for as long a period as thirty years ? 
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A. No, sir; I could not. 

X Q. 78. Were you in their employ during the entire period of 
the existence of the firm of Stratton & Seymour? 

A. I was. 

X Q. 79. You have testified that Charles J. Shepard is dead. Tow 
do you know this? 

A. I have no other way to know but to see a man stretched in his 
coffin. I suppose he was dead; that is the way I judge it. 

X Q. 80. When did he die? 

A. I eannot say; between four and five years ago. 

X Q. 81. Do you know his sister, Miss Eliza M. Shepard ? 

A. I have seen her frequently, but have no acquaintance with her. 

X Q. 82. Were your relations with Charles J. Shepard ofa friendly 
and intimate character at the time of his death and for some years 
before ? 

A. They were and always were. 

X Q. 83. You have stated that at the time you left Shepard & Co. 
there were iron patterns of the Saracenic fire-place heater in their 
place of business. What has become of them? 

A. I don’t know. They were there when I left, and I presume 
they are there yet. 

X Q. $4. Have vou been there since you knew you were to be 
examined in this case to see whether or not thev were there? 

A. I have not, sir. 

XQ. 85. If they were still in the store formerly of Shepard & Co., 
at No. 242 Water street, do you think you could find them and rec- 
ognize them ? 

A. I do. 
462 X QQ. 86. Have you made any effort whatever to find said 
patterns ? 


Objected to as decidedly improper, because the cross-examining 
counsel is aware of the fact that no one is permitted to make an ex- 
amination of those premises without the authority of the executrix 
(liza M. Shepard); that, so far as at present appears, such authority 
cannot be obtained; that a subpanda duces tecwm has been issued to 
reach said patterns, and that one witness, who is still employed on 
those premises, viz., one “ Hassen,” has stated that he is not able or 
willing to search for said patterns without first obtaining permission 
of Miss Shepard, and he has not been able to get it. | 

Counsel therefore suggests that this question be withdrawn. 

Counsel for complainants calls the attention of the court to the fact 
that the witness Hassen has testified that he did not dare to ask such 
permission of Miss Shepard for fear she would regard it as a liberty, 
and might lose his place; also that Miss Eliza M.Shepard has testi- 
fied that she has personally made a thorough search for such pat- 
terns. 

Counsel for complainants denies that he is aware that authority 
to make such search could not be obtained from Miss Shepard if 
permission were properly asked. : 

Defendants’ counsel states that Miss Shepard was only instructed 
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to look for the heater itself; and “ Hassen ” testified that she could 

not recognize the pattern wasshe to see them. ‘The question Is there- 
fore objected to as immaterial. 

463 Counsel for complainants calls attention to question 117, 
and the answer thereto, in the examination of Miss Eliza M. 

Shepard, where she testifies that she made the same search for the 

patterns as for the heaters. 

Attention is also called to the testimony of “ Hassen ” In this con- 
nection. 

Defendants’ counsel replies that if complainants’ counsel will more 
critically examine the testimony referred to he will see that Miss 
Shepard was only interrogated as to “ wooden” patterns, not as to 
‘“Gron” patterns. It is to be hoped that this reply is sufficient and 
conclusive as to this controversy. 

Complainants’ counsel refers to the question itself to show that it 
related to patterns generally, and was not limited as suggested. 

Defendants’ counsel refers complainants’ counsel to preceding, and 
succeeding interrogatories go to show that the word “ patterns” was 
limited to wooden patterns. 


A. I have not. 


Counsel for complainants gives notice that on the hearing he will 
move to strike out the testimony of this witness on the ground that 
it is secondary, the patterns themselves being the best evidence, and 
also because the witness has not used all possible means to refresh 
his memory. 

Cross-examination resumed, reserving all objections: 
XQ. 87. Will you please describe the “ syphonic” heater, which 
you state was sold by Nott & Co., at 242 Water street ? 
464 A. The syphonic heater was a square front, and ran back 
about the same distance as the “ Saracenic.” On the back of 
this heater there was a projection which run up into the flue about 
eighteen inches. This flue was about eight inches wide, and ran 
the whole width of the furnace. In this was connected sheet-iron 
pipes, Which were considered the heating apparatus, the fire burn- 
ing right up through them. 

X Q. 88. Did the syphonic heaters have a top-feeding magazine ? 

A. Tam not prepared to answer that question, as I have now for- 
gotten. 

X Q. 89. Please state how, in the syphonic heater, the air was 
heated, what was its course, and what did it serve to heat. 

A. From the fire that passed through the rear of the heater. Its 
course was up the flue. It served to heat the room in which it was 
let into. | 

XQ. 90. Is that as fulland as clear a description of that svphonie 
heater and of its functions as you can give ? 

A. I think it is. 

XQ. 91. If you remember any details of the construction, fune- 
tions, and operation of the syphonie heater, except what vou have 


already given, please state the same fully and at large. 
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A. 1 don’t know of any but what I have explained. 

XQ. 92. Returning to the Saracenic heater, please state where 
and when you last saw one of them. 

A. T don’t know that I can answer that question; I can’t. It is 
a good many vears since I had anything to do with them. 

A. @. 9S. Ts it ten years =1nce you last saw a Saracenic heater 

A. I think it is all of that. 

X Q. 94. Was it as long ago as twenty years since you last saw a 
Saracenie heater? 

A. No: I don’t think it Is. 

XQ. 95. When did you last see a syphonic heater? 

A. Well, | saw them just before I left them. 
160 XQ. 96. Were you constantly in the habit of seeing the 
-yphonic heater up to the time you left Shepard & Co.” 

A. Yes, sir; | was, if there was anything to be done to them. 

XN Q. 97. In question No. 28 you were asked: “ When did you last 
see such a fire =p ace heater at 242 W ater street, New York?” and 
you answered, “ About five vears ago.” Did you mean the Saracenic 
heater or the syphonic heater ? 

A. Syphonie. 

XQ. 98. Will vou please read questions 28, 29, 50, 31, 52, and 55 
and the answers thereto, and state whether the same refer to the 
svphonic or the Saracenic heater. 

A. Those refer to the Saracenie. 

X Q.uu Will you please read over the last two questions and 
state which of the LWO ahswers you have cviven Is correct. 


Objected to as improper and uncalled for in view of the witness’ 
last answer to cCounsel’s question. 


A. There isa mistake there. I referred to the “ syphonic ” and 
not the Saracente. 


Defendants’ counsel objects to the answer, because of the mislead- 
he character of the question, and as the last question Was evidently 
put with the intention of getting witness to answer before he had 
time for reflection, and as it does not now appear trom this answer 
Which of the answers to the two previous questions Is erroneous or 
tiie Withess mistaken in. 

Counsel for the complainants now desires to state that one reason 
Why he framed XQ. 9 as he did was because he understood the 

Withess In answering XN Q. 9S to say, “Those refer to the sy- 
HO phonic,” and not, as the examiner took it down, “ Those refer 
to the Saracenie.” 

Detendants’ counsel replies that he distinctly heard the witness 
state “Saracenic,” that he was sitting right at the side, and that 
the direct questions 2S to 32, referred to in X Q. 92, directly refer 
to the Saracenic, Which bears out both this statement and the wit- 
hess answer, and that counsel looks upon the course pursued as an 
Unifair attempt to endeavor to tripupa fairwitness by for the moment 
vetting him contused, and which arose mainly from the complain 
ants’ counsel’s failure to refer the witness to a sufficient number of 
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his direct answers in putting of the NX Q. 97th question ; hence the 
confusion in the witness’ answer. 
Adjourned by consent of counsel to March Ist, at 10.80 a. m. 


NEW York, March 1st, 1880. 
Parties met pursuant to adjournment of February 25th. 
Present: Counsel as before. 


X Q. 100. Will you please state how far the fire-place heater about 
which Vou have testified, known as the “sv phi nic, set back Into 
the space under the mantel ” 

Objected to as nothing was asked about the “svphonic” on the 
direct examination. 

A. It set back about nine inches, ] think, behind the face whieh 

came up right under the jam of the mantel 

4G7 XQ. 101. How much of said syphonic hentes was Outin the 


roo!n ’ 


Same objection. 

A. Well, I should say about eight or nine inches. 

XQ. 102. Were any of the syphome heaters which vou put up 
actual ly used, to vour knowledge, for heating both the room in 
which that was set and the room above ” 

A. I] never saw them in operation, but what T put up myself. 

NX Q. 105. How many syphonic beaters did you ever put up 
vourself ? 

A. ] could not say how manv—a great many of t 

= (). 104. How mMahv Saracenic heaters did Vou ever publ uy 
vourself ? 

A. I cant answer that question. I kept no memorandum 

A Q. 105, Are vou willing, positvely, to swear that vou ever saw 
a Saracenic heater in actual operation, burning fuel 

A. I am. 

X (). 106. Please state when and where VOU last saw a “Saracen ’ 
heater in actual operation, buring fuel. 

A. I] could not state. J] saw one in operation in 10th avenue, and 
Ina number of places, but I cannot remember. [T cant remembe 
the p ~—_" 

X Q. 107. In vour answer to \ Q. S87 vou gave a deseription of 
thie “yp shonie heater : are Vou as sure of the correetness of | 
swer as vou are of anything else to which you have testified 

(The examiner reads the Q. and A. to witness 


} 
7 5 ‘ 


Bic 7 ; . Bi ; : 4 4 
Objected LO as deh pite aliti as WO Maqulring Se ane, Bans 


A. Jam. 
Q. 108. Will vou please look upon the Exhibit “ Brown 


4685 No. J,” and state wherein it resembles and wherein it differs 
from the “svphonie” heater in its construetion * 

Objected to as immaterial and improper, and as not in X exami 

tion, this witness not having been referred to “ Exhibit Brown Ne 
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1,’ and as the witness, Brown, himself having stated that the tin 
man had made mistakes in making this model No. 1, he in conse- 
quence thereof substituted “ No. 2” in its place. 

Complainants’ counsel protests against the form of the objection 
as desiring to prompt the witness. 

Defendants’ counsel denies the charge and believes the complain- 
ants’ counsel knows better. 


A. Well, it differs very materially ; the syphoniec heater burns off 


at cach side, the Saracenig burns off at the centre; the syphonic 
burns off directly to these tlues of the heating apparatus; the Sara- 
conic burns down, passes off into a back chamber, then up two flues 
tothe pipe. The Saracenic grate has a round grate, about two-thirds 
round, aud the other has a fat one; [don't know that they differ 
more than that. 


Answer objected to by complainants’ counsel as Irresponsive. 


XQ. 109) You mistake the question; I did notask you about the 
aracenic heater; [T wanted you to compare the model and the 


Saracehnie Ni 
svphonic heater; please do so. 

A. Well, it isa very imperfect model; I don’t think that this gives 
the true character or a true drawing of the syphonic heater. In the 
first place, it does not show in the front here the way which the fire 
passes olf: T dont think it is a very good model. 

XQ. 110. Do LT correctly understand that the principal difference 
between the model, * Brown No. 1.” and the syphonic heater 
Wis that the svphonic burns off directly to the flues of the 

heating apparatus, and that the syphonie has a flat grate? 
\. Yes. 
XO). LiL. Will vou please inspect the model ; and, if you discover 
any other differences, state them. 

\. | don't see any other difference in it. 

XN (112. Now, returning to the Saracenic heater, please compare 
its cohstruction with that shown in the model, Exhibit Brown No. 
I and state Wherein they resemble and wherein they differ. 

A. Well, it differs very materially; the Saracenic heater has a 
projection on the back here,and this has none; where the fire burns 
down, and then off into this back chamber, and then up through 
those two flues, this is intended to burn direct up; that is the dif- 
ference between the two beaters—quite a difference—that is, be- 
tween the tin model “ Brown No. 1” and the Saracenic heater. 

XN (Lio. Phen, do [ correctly understand that there is no other 
diflerences of construction between the Saracenic and the model? 

A. PT dont sec any other differences except the grate; this grate 
in the model is only about half round while that in the Saracenic 
out two-thirds round, 


Twentieth strect and Ninth avenue: which corner was it ? 

A. Phe southeast corner; T won’t be positive whether it was cor- 
ner Oo] Nineteenth ‘ele Twentieth street. 
XN Q. dio. Doyou remember the name of the person for whom 


J 


| 
ut it up? 


XN QQ. TLE You spoke of putting upa heater in a house — corner of 


-. ——-- ene” 
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A. Ilis name was Howell. 

X QQ. 116. Where was the heater placed ? 

A. It was on the first floor. 

XQ. 117. Were not the syphonie and the Saracenic heaters made 
under patents of Dr. Nott? 

A. The Saracenic must have been patented in 1831 or 1852; the 
syphonie heaters were never patented by them. 

NX Q. 118. Was the Saraceni¢ patented by Dr. Nott ? 
470 A. It was. 

XN Q. 119. How many sizes of Saracenie heaters were 
there ? 

A. Two. 

X Q. 120. Give the dimensions of each size? 

A. I don’t know that I can give the exact dimensions. The 
largest ones were about 16 inches across the front: the other a little 
over a foot. They both stood one height and were both of a depth, 

XQ. 121. Do vou remember how long the register opening was 
in the house where you put up the heater for Mr. Howell ? 

A. I cannot say positively, but I should say a little over two foot : 
it was set in the jamb. 

XQ. 122. How wide was it? 

A. About 8 inches. 

NX Q. 125. You understand, do you not, that I mean the opening 
in the room above? 

A. Yes, sir: I understand: to let the heat out into the room. 

NX Q. 124. What was placed upon the register opening ? 

A. Wire-work. 

N Q. 125. Was it a horizontal or perpendicular opening ! 

A. It was perpendicular in the jamb. 

X Q. 126. Deseribe the wire-work. 

A. It was made in small diamonds. 

XQ. 127. How is it that vou happen to remember all these de- 
tails? 

A. Well, I can remember things that I done in my = youth 
better than I ean in my old age. 

XQ. 128. Is there anything that would cause you to remember 
the construction of the Saracenic heater more than the construction 
of any of the other articles that vou have handled ” 

A. I don’t know that there is, with the exception of having 
more to do with them—putting them together and putting them 

up. 
471 X Q. 129. Were not the Saracenic heaters sometimes put 
up by you and so arranged as to heat only the room in which 
they were placed ? 

A. They were. 

XQ. 150. Do vou not think that by the exercise of alittle trouble 
vou could procure a sample of the old Saracenic heater ? 

A. 1] don’t think I could, as Tam now situated. | 

X Q.131. For any one living in New York city. do you not think 
that a sample of the heater could be found ” 


A. I think probably it could. 


“ 
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X (. 152. Are vou sure there were only two sizes of the Saracenic 
heater? 

A. Yes. 

X QQ. 133. Will you please look at the drawing marked “ Liddle 
No. 1,” and state what that part of the drawing in which the lowest 
arrow is situated is intended to represent ”? 

A. It is intended to represent the base which the heat passes 
through. 

X Q. 134. Do you mean by “heat” the products of combustion 
or the heated air? 

A. The products of combustion which burn round there. 

XQ. 135. How is this base through which the products of com- 
hustion pass separated from the air space shown in the centre of the 
diagram ? 

A. It passes bevond the space ; those flues set on the back part of 
the heater. 

X Q. 136. (Question repeated.) 

A. The two plates—this one runs down into the base, and runs to 
the back of those pipes which convey the smoke and gas, and the 
two plates are far enough apart to let air pass between them. 

X (). 157. Is the plate represented by the heavy black line directly 
above the lowest arrow ? 

A. Yes. 

NX Q. 155. And this black line is about equaily heavy underneath 

the air space and underneath the section marked flue ? 
Li2 Objected to, as drawing speaks for itself, and, as to any little 
inaccuracy in the line, as immaterial. 

A. Yes, it Is. 

X @. 159. Will you please state what changes were made in the 
construction of the Saracenic heater during the period you knew 
anvthine about them. 

A. None at all. 

X @. 140. You have spoken of holes in the wings of the frame 
of the Saracenic heater. These holes were always open, were they 
not? 

A. Yes. 

\ (Q. 141. Will you please state how large those holes were and 
how far apart ? 

A. I think they were about three inches in diameter, and they 
were placed something like a register. Those pieces were filled in ; 
they had bars across them, and were cast solid to the plate, and they 
were about eight inches apart. 

NX. 142. How many holes in the wings and in the lintel or top 
piece were there ? 

Objected to, as the witness has not stated that there were anv in 
the lintel or lop piece. 

‘A. : eould not Sav. 

AQ. 1 pe d, a there as many as twenty ? 

A. No. 
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X Q. 144. Can you not give me some idea how many there were? 
Speak as nearly as you can. 

A. I don’t think there were above cight in both wings; about four 
In a wing. 

X Q. 145. What was the size, shape, and material of which the 
flues of the Saracenic heater were composed of ? 

A. Composed of cast iron. | should think they were about 4 x 6 
inches, and the shape nearly square. 

X Q. 146. How far did the Saracenic heater project from the mian- 

tel into the room? 
475 A. I could not say positive; | should say from S to 10 
inches. 

X Q. 147. What was the trade name by which the Saracenic heater 
was known ? 

A. Basement heater. 

X Q. 145. Was it not also known by the name of Nott’s grate ” 

A. Yes. 

Redirect examination : 

hk. D. Q. 149. Having reference to your explanation of the way 
the fire burned off out of the syphonic heater into the side flues 
thereof, as stated in your answer to X% Q. 108, will you please state 
whether the fuel was fed into that svphonic heater in the same 
manner In which it is shown as fed into the heater represented by 
the tin model * Brown No. 177 

A. No, sir; the syphonic heater was fed from the front. 

k. D. Q. 150. Did you ever read or see the Dr. Nott patents ? 

A. I did not. 

R. D. Q. 151. Was there any other fire-place heater made under 
the Dr. Nott patents than that that was called the Saracenic ? 

\. Yes: there were. 

R. D. Q. 152. What was the name of it? 

\. “ Buttress.” 

t. D. Q. 155. At hew early a date was the “ Buttress” sold and 
for what length of time ? 

A. I] could not say at how ear 
time. 

hk. D. Q. 154. How did it differ, if at all, from the Saracenie fire- 
place heater? 

A. I don’t think it differed any in the principal: was about all 
one thing, with the exception of the back flues. There were three 
on that and only two on the others. 

hk. D. (). 155. ‘Then, in respect to the back flues, the “ But 
was more nearly alike [the] “Brown No. 2” than the Saracenic 
Was ? 

474 A. Yes, sir. 
Rh. D.Q. 156. low did it compare in size (the Buttress) 
with the “Saracenic,” two sizes ? 

A. Large—a great deal larger than the Saracenic: they were the 
same height, but spread off in width. 

R. D. Q. 157. You have stated that the two sizes of the Saracenic 


Iv a date or for what leneth of 
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heaters were, one about sixteen inches and one about a little over a 
foot across the front. Do you mean including or excluding the two 
Wines of the heate jr’ 

A. Well, | won't be positive about the width of those heaters. I 
did not include the wings because they were disconnected from the 
heaters. They may be a little wider than what I said, but I would 
not be positive. 

R. Db. Q. 158. Was the syphonie heater sold at the same time that 
the Saracente heater was ? 

A. No, it Was not. 

R. D.Q. 159. When was the syphonie heater sold with reference 
to the sale—I mean of the Saracenie heater ? 

A. TL don’t think the syphonie was sold for thirty years after I 
went there. I can’t sav definitely when. 

Rh. D. Q. 160. Did the svyphonie commence to be sold before the 
sale of the Saracenie had ceased ? 

A. No, it did not; that commenced afterwards. 

R. >. QQ. 161. About how long inad the sale of the Saracenic ceased 
When the sale of the svphonic heater commenced ? 

A. I could not answer that—a long while. 

R. D. (@. 162. Do you believe any syphonic heaters were sold 
prior to the year 1860? 

A. I think there was. 

R. D. @. 163. Do you think that they were sold a great while 
before that yvear—I refer to the syphonie ? 

A. I should think between the years 1840 and 1850, along about 
there. 

R. Dp. Q. 164. You have stated that some of the Saraceniec fire- 
place heaters were put up only to heat the room in which they 
were set; In which way were they more frequently put in, to heat 

that room only, or to heat the room above as well” 
tT 0 A. To heat that room only in which they were set In. 
R. D. Q. 165. To what extent about: were more set in that 
way than in the other’? 

A. About two to one. 

Rt. D. Q. 166. You have referred to the making of the register 
opening in the second story for these Saracenic fire-place heaters a 
little over two foot long by a little over eight inches wide; why was 
thie ees so large? 

A. Beeause we had te connect the pipe with the heater below— 
the iicedane. 

Rh. D. Q. 167. You have stated in answer to X. Q. 100 that the 
svphonic heater set back into the fire-place about nine inches, and 
you stated In answer to X. Q.S7 “that the syphonic and the Sara- 
cenie ran back about the same distance.” how do vou mean to testify 
that the Saracenic only ran back about nine inches into the mantel 
frame ? 

A. Well, T may have been mistaken as to the depth of that; I 
could not tell exac tly. 

R. D. Q. 16s. The flues on the syphonie being at the side, as you 
testify, and the flues of the Saracenic being at the rear, do you not 
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mean to testify that the Saracenic was much deeper at the rear than 
the syphonic ? 


Objected to as leading. 


A. Yes, it was much deeper. 

Rh. D. Q. 169. You were asked in X. Q.97 whether the heater you 
referred to in direct Q. 28 as having been seen for the last time 
about five years ago was the Saracenic or the syphonic, and you 
answered the “sy phonie. "Now answer, as matter of fact, when vou 
lust saw a Saracenic fire-place heater at No. 242 Water street ’ 

A. I think it is between five and six years ago; | had my eye 
fixed upon this heater, although I called it by another name. 

R. D. Q. 170. While you were giving your answer to that 

476 question yesterday, “ X. Q. 97,” also the following questions 

up to the adjournment, was your mind unsettled or your 
attention disturbed by any anxiety on your part? 

A. My mind at that time was a good many miles from here for 
fear that I would not get home; my mind was greatly distressed. 
I was afraid that I would not catch my train. 

R. D. Q. 171. You have been referred in X Q.158 to a pencil line 
which extends underneath the parts which are marked on drawing 
“ Liddle No. 1,” “air space and flue.” Notwithstanding this, would 
it or not be understood that there was an opening from the plinth 
or lower flue containing the arrow up into the flue marked “ flue.” 

A. Yes, there was an opening there which carrics the smoke and 
flame down into this bottom plinth and then passes to the two back 
pipes marked “flue.” 

R. D. Q. 172. (Question repeated). 

A. Yes, I should think so. 

R. D. Q. 175. You stated in your answer to X.Q No. 151 that any 
one living in New York could probably get a sample of the Sara- 
cenic heaters; on What belief was that question answered ? 

A. Well, I do not know why I should state such a thing as that. 
because there are so many in New York who would not know 
it if they saw it. T had reference to any one who worked in the 
establishment at 242 Water street. 

R. D. Q. 174. Do you believe it would be an casyv matter Lo find 
one of these old Saracenic fire -place heaters in the city of New York; 
if so, on What is such belief based ” 

A. I think it would probably be a very difficult thing to find one, 
vet it might be found; I could not sav, because they have gone out 
of date, and are probably all destroyed. 

R. D.Q. 175. Are vou positive that the Saracenic fire-place heater, 


as made and sold by H. Nott & Co., Stratton & Sevinour, Shepard 


& Co., was fed in directly at the top, and in front of the man- 


477 ~—s tel, and burned off'at the base, substantially as illustrated by 


the “ Brown Model No. 2” and the drawing “ Liddle No. 1 
Objeeted to leading and already answered. 


A. Yes. 
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R. D. Q. 176. Same question asked the witness as to the rear 
heating surface shown on the model and the drawing. 


Same objection. 
A. Yes. 


Recross: 


R. X Q. 177. Will you please state your reason for saving that it 
would be understood from the drawing, Exhibit Liddle No. 1, that 
there was an opening from the plinth containing the lowest arrow 
into the flue? | 

A. Because this plate sets on the top of this plate, which has a 
hole through it, and the draught goes down into this plinth and 
passes back into these two holes in the rear which set over these 
holes, and the smoke and gas passes through them into the chamber 
above, and then direct into the smoke-pipe. 

Rt. X Q. 178. Do you mean to say that everything you have spoken 
of in your last answer is indicated in the drawing “ Liddle No. 1.” 

A. I think it is, as faras [ can make out the drawing. 

Rh. X Q. 179. Considering your friendly relations with the late 
Charles J. Shepard and your acquaintance with his executrix (Miss 
Eliza M. Shepard), do you not believe it was within your power to 
obtain permission from her to look for the patterns of the Saracenic 
heater in her establishment, No. 242 Water street, before you were 
cxamined here ? 

Objected to as immaterial and as the counsel well knows a com- 
munication was addressed to Mrs. Shepard for leave that “ Hassen 
make search,” which was denied. 


A7S A. No, sir; Ido not believe it was possible for me to get 
consent. 
R. D. Q. 180. Why not ? 
A. Because she is an old maid and very hard to be satisfied. 


Re-redirect : 
Rk. R. D.Q. 181. Is Miss Shepard different in disposition from 
What her brother was in his lifetime ? 


A. Yes; very different. 


HENRY O, ANDREWS. 
Sworn to before me this 1st day of March, 1880. 
JOHN A. SHIELDS, Lraminer. 


Adjourned by consent to Wednesday, March 3d, 1880, at 9.30 
.m. 
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New York, March 3, 1880. 
Parties met pursuant to adjcurnment of March Ist, 1880. 
Present: Counsel as before. 


) MicHAEL P. Low, a witness, being duly sworn on behalf: of the 
| defendants, testifies as follows: 


Counsel for complainants reserves all objections, and the exami- 
nation was thereupon proceeded with. 


bo Q 1. What is your name, age, residence, and occupation ? 

A. Michael P. Low ; sixty-five years of age; residence, city of New 
4 reg? by occupation a mechanic. 
479 Q2 Were you ever in the stove business; if so, from what 
ar : what year were you engaged therein ‘ ? 
A. i was aclerk in the stove business at 264 Water street in 183] 
up to 1832; then I opened business in Water street in 1838 for my- 
self, and continued there until 1852. 


! Q. 3. With whom, in Water street, were you clerk in 18317 
| A. John W. James. 
Q. 4. Do you recollect the firm of H. Nott & Co.; if so, where 
were they in Water street at that time? 
A. Fee they were at 255 Water street? 
Q. 5 How long did they continue in business, and did any one 
mane them in business? 
A. They continued until 1857 and were succeeded by Stratton & 
a, Seymour. 
Q. 6. How long did the firm of Stratton & Seymour continue in 
-—s the stove business, and at what number and street? 
A. Stratton & Seymour continued until the litter part of 1841 or 
the early part of 1842 at 242 Water street. 
Q. 7. What firm, if any, succeeded to the business of Stratton & 
Seymour ? 
A. Shepard & Co., at the same place? 
Q. 8. Where was your place or places of business in Water street 
between the years 1838 and 1852? 
A. At first 265 Water and the latter part of the time at 238 Water 
street. 
Q. 9. Between what vears were you at 258 Water street ? 
A. From 1847 to 1852. 
(. 10. How near were vou to Shepard & Co.’s place of business 
from 1847 to 1802” 
~~ A. About twenty-five feet—one lot. 


Q. 11. Did you have knowledge of the said Shepard & Co., also 
i the firms which preceded it, namely, Stratton & Seymour and I. 
Nott & Co., having sold fire-place heaters ? 
480 A. I have knowledge of the two latter firms—that is, 
Stratton & Seymour and Shepard & Co.—having sold fire- 
place heaters. 
Q.12. Will you please to describe generally such fire-place 
heaters ? 
3S—150 
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(Question objected to as far as it tends to show prior knowledge on 
the part of this witness, he not being named in the answer. 


Defendants’ counsel calls the witness to prove knowledge of such 
fire-place heaters in the firm of Shepard & Co., Charles J. Shepard, 
one of the members of that firm, and in the firm of Stratton & 
Seymour, the predecessor of Shepard & Co. 


A. The heater that I had reference to that they had for sale in 
those years was a flat front projecting in front of a grate frame 
which surrounded the heater which filled the space between the 
heater and the joints of the chimney. The fire-cliamber was divided 
in two parts by a vertical partition from the top down to within a 
short space of the grate. The front portion of the interior contained 
fucl which was fed in from the top, and the back space formed a 
flue through which the products of combustion passed upward to 
near the top, then out back into a chamber; thence downward to a 
horizontal cross-pipe or chamber; thence upward through two 
pipes, one at each end of this horizontal chamber or flue at the 
bottom and connecting at the top with another chamber, on the top 
of which was the exit or smoke pipe. 

Q. 13. You state that vou were within a door of Shepard & Co.’s 
piace of business from the years 1847 to 1852. Who were the 
members of the firm in those years, and how well were you 
acquainted with the members of said firm during those years? 

A. Charles J.Shepard and Thomes M. Shepard were the members 
of that firm. We were very friendly and intimately acquainted as 
business neighbors. 

(J. 14. Had Charles J. Shepard during those years a know!l- 

451 edge as a member of that firm of the sale and use within the 

city of New York of fire-place heaters such as vou have 
described ? 


Objected to as leading. 


A. He used to speak of the sale of them. 

Q. 16. Do you mean of the sale of them within that period of 
time” 

A. I couldn't say that he specified any particular time. 

(J. 16. Did the firm of which he was a member sell such fire-place 
heaters within the period of time you have mentioned, namely, 
between 1847 and 1852? 


Objected to as leading, and as far as said question of facts —any one 
except Charles J. Shepard. It is also objected to because the other 
members of the firm are not mentioned in the answer. 


A. He used to frequently speak of fire-place heaters—of having 
sold and put them up without specifying any particular year in 
Which they were put up. Of course they must have been put up 
before LSo2. 


Answer objected to by complainants’ counsel as hearsay, and last 
part of Jt as lrresponsive. 
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(). 17. Did you personally see the fire-place heater which vou have 
described at Charles J. Shepard’s said place of business between the 
years 1847 and 1855? | 

Same objection as to question 12 

A. I won’t say that I saw them between 1847 and 1855. I saw 
them between 1540 and 1850 or 1852 in that store 242 Water street. 
Part of that time it was Stratton & Seymour there. 

Q.18. Then do you mean that it was either while the business 

was 1n the hands of Stratton & Seymour or in the hands of 
482. Shepard & Co. that you so saw this fire-place heater at 242 

Water street and talked with Charles J. Shepard about its 
sale and use? 

Same objection. 

A. Yes; with Robert M. Stratton also. 

Q. 19. While Stratton & Seymour had the business at 242 Water 
street was Charles J. Shepard employed there ? 

A. He was. 

(). 20. Do you know in what capacity ? 

A. A general clerk. 

(). 21. “Then, from your conversation with him between the years 
1847 and 1852, while your place of business was within one door of 
his, would you say that he had knowledge of the sale and use in 
the city of New York between the years 1840 and 1550 of fire-place 
heaters such as you have described * ? 

Objected to as leading and as ——" the question not calling 
for facts. 

A. T can’t say that these conversations took place between 1847 
and 1852, because I knew Mr. Shepard long before 1847 and = had 
almost daily conversations with him as to business transactions and 
sales of various articles, Including sales of these heaters. 

(). 22. Then, from your conversation with Charles J. Shepard, be- 
tween 1840 and 1852, would you say that he had knowledge of the 

sale and use in the city of New York, between those vears, of fire- 
place heaters such as you have described ? 


Same objections. 


A. I should say he had. 

Q. 23. State whether these fire-place heaters so sold and used 
heated both the room in which they were set and also conveved heat 
to the apartment above that in which they were set. 

483 Objected to as leading and because it does not appear that 
the witness has any knowledge on the subject. 

A. Could be if they were set right; they could be used either 
way. 

Q). 24. Did said Charles J. Shepard state to vou that he had 
them within those years in order to give heat out to both places? 


Objected to as leading and as for calling for hearsay evidence. 
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A. Yes. 
(). 25. Ilow frequently did you see such fire-place heater in Strat- 
) 


ton & Sevymour’s time and in Shepard & Co.’s time * 
Objected to because witness is not mentioned in the answer. 


A. Almost daily. 

(). 26. You have stated that you were in business at 265 Water 
street up to the year 1847. Were you as intimate and friendly with 
Charles J. Shepard up to this time as you were after you got within 
one door of his place of business ? 

A. Yes; quite so. 

(). 27. Did said Charles J. Shepard and his firm also deal in Nott’s 
outstanding stoves, and did they also have a magazine or top feed 
arrangement in them? 

A. Yes. 

(). 28. Please look at the cireular now shown you (marked De- 
fendants’ Exhibit Brown No. 3), and state if you ever saw such cir- 
culars before; and, if so, between what years. 

“ A. Yes; I have seen those circulars between the years 1842 and 
1852—after 1842. 

(Q). 29. Is there on Defendants’ Exhibit Brown No.3 any repre- 

sentation of a fire-place heater which you have deseribed ? If so, 
point out the same. 

48-4 A. There isa front view in one representation here and 
partial side view in another small one. 

(). 30. Do such illustrations show the flues or heating surface 
which you say was at the rear of such heaters? 

Objected to on the ground that the question assumes that the wit- 
ness has sworn to what he has not said. 


A. It does not. 

(). 31. Do they show the part projecting into the room and also 
the point at which the fuel is fed into the heater” 

Olbjected to as leading. 

A. Yes. 

QJ. 52. You stated in answer to question 17 that part of the time 
it was Stratton & Seymour’s—that is, between 1840 and 1852; what 
part of that time was it Stratton & Seymour's place of business ? 

A. The early part of 1842 or the latter part of 1541. [am not 
certain that Shepard went there in the latter part of 1841 or the 
first of 1842. 

(). 55. Did the magazine in which the fuel was fed come up to the 
top plate of the fire-place heater which you have described, and the 
front of whieh is illustrated on Brown No. 5? 


Objected to as leading. 


A. The fuel went up to the top plate covering the magazine. 

Q. 34. Then, when the fire-place heater was filled with fuel, the 
fuel extended up to the surface or cover on which the urn sets, as 
shown in illustration marked Saracenic grate for dining-rooms, 
&e. Is this what you mean? 


‘4 
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Objected to as leading and as assuming what witness has not testi- 
fied to. 


485 A. I mean that it went up to the top of the plate where 
the urn sets on the heater, which I have deseribed. 
Q. 35. Please state briefly the members of the first firm at No. 242 


Water street, then their successors, Stratton & Seymour, and then 


the successor’s firm, Shepard & Co.? : 

A. Charles L. Clusman was before Nott & Co., at 242 Water street, 
to 1831 and 1852; then H. Nott & Co., which was composed of 
Howard Nott and Benjamin Nott, from 1832 to 1837; then Stratton 
& Seymour, composing the names of Robert M. Stratton and Cap- 
tain Seymour (I do not recollect what Captain Seymour’s first name 
was), from 1837 to 1842; and then Shepard & Co., which was Charles 
J. and Thomas M. Shepard. The firm name has remained until the 
present date. 


Q. 36. Are either of the said Shepards now alive? 
A. No. 
Q. 37. Have you seen any of said fire-place heaters such as you 


have binetead: and such as is partially represented on Defendants’ 
Exhibit Brown No. 3, since the vear 1852, either at 242 Water street 
or e: — place, or any patterns of such fire-place heater ? 

A. 


Cross-examined by Mr. LEE: 


teserving all objections, counsel for complainants objects to the 
examination of this witness on the ground that defendants’ time 
to take testimony has expired, and because the witness Is not named 
in the last order extending defendants’ time to take testimony, cf 
which complainants’ counsel has been reliably informed. 

Defendants’ counsel desires it noted that he notified complainants’ 
counsel before the commencement of the examination of this wit- 

ness that an order had been entered extending defendants’ 
486‘ time for taking testimony and for the examination of this 

witness, and that he, defendants’ counsel, had been so in- 
formed by the examiner taking the testimony in ‘this case. 

X Q. 38. Will vou please state when you last carefully examined 
one of the fire-place heaters that you have described ? 

A. When I last examined it ? 

X Q. 39. (Question repe ated.) 

A. Subsequent to the year 1840. I couldn't fix any precise date, 
always talking about those things. 

X Q. 40. Ilow long is it since you left the stove business ? 

A. Two months. 

X Q. 41. Please state what has been your business, and where, 
since the year 1852. 

A. Been? From 1852 to 1854 IT was out of business. From 1854 
to 1862 IT was in business on Broadway—furnace and range and 
stoves. From 1862 to 1866 I was at 233 Water street; then I was 
out of business until 1871; then I went into business again at No. 
254 Water street; then I was out of business until 1874, when I 
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went to 231 Water street; then in 1876 (I was there until 1876); 
then I went back to verre until 1878 ; then I went to 251 Water 
street again till 1879; that brings me down totwo months ago. 

X Q. “42. Will you please state the last time you had any conver- 
sation with any one concerning the fire-place heaters which you 
have described, before you were “spoken to about them in connection 
with your ex xamination in this ease ? 

A. About 1571, with Mr. Shepard. 

XQ. 43. How did you come to have the conversation with Mr. 
Shepard ? 

A. By meeting him at his place of business and talking about old 
affairs and business eenerally, and alluding to improvements and 
alters _ ‘< changes in general heating apparatus. 

X Q. 44. Was this conversation connected with any Jitiga- 

Ae : 
487 A. No, sir. 

X Q. 45. Do I understand correctly that the heaters which 
you saw were in the store of Shepard or his predecessor, but were 
not actually in use * ? 

A. In the store of both firms on sale. 

X Q. 46. You mean to say that they were on sale by both firms, 
but were not in actual use when you saw them? 

A. Not in actual use. 

X Q. 47. You have stated that the heaters you have reference to 
projected in front of a grate frame which surrounded the heater 
which filled the space between the heater and the jams of the chim- 
ney—did you ever see one of these stoves or heaters sect Into this 
grate frame; and, if so, when and where ? 

A. Yes; seen them in that store, 242 Water street, on sale. 

XQ. 48. When you saw them was the frame actually surrounding 
the heater, or was it separate ? 

A. All mounted complete on the heater, and ready to be set in a 
fire-place. 

XQ. 49. Please describe this frame as accurately as possible. 

A. I'rame was square, piers, with a cross-bar—that is, a cross-top 
to them that is a regular square grate frame, flat; the center top 
piece was carried upward toa point inthecentre ona line with the two 
square piers, as I call them, which piers had a castellated top; they 
were Gothic ornamentation. 

XQ. 50. Of how many pieces was this frame composed ? 

A. I think it was in one piece; it might have been in three, as 
that formed no part of the invention ; I did not examine it so closely 
as to determine. 

X QQ. 51. Was said frame entirely solid ? 

A. [ don’t know what you mean; if you mean a solid vasting It 
would not have any holes in it; then it was not solid ; there were 
openings in the mpright cnd strips or piers, as they were alled in 

my last answer. 
488 X Q. 52. Please state how large these holes were, how far 
were they apart, and describe their peculiarities. 
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A. I couldn’t. answer that, because I did not measure them ; only 
know they were there. 

X Q. 538. Do vou know whether they were put there for ornament, 
or whether they performed some function ? 

A. They performed a purpose. 

X Q. 54. What was the purpose? 

A. Admission of cold air in the radiating surface behind the 
heater when it was used as a fire-place heater to Warm the rooms 
above, or let out hot air from the same surface when it was Intended 
only to warm the room in which it stood. 

X Q. 55. Will you please state how you come to be examined as 
a witness here? 

A. I was subpeenaed. 

X Q. 56. When were you first spoken to about testifying in this 
‘ase ? 

A. About a month ago. 

X Q. 57. Who first spoke to you? 

A. Mr. Rice. 

X Q. 58. Please state as accurately as you remember what occurred 
when Mr. Rice spoke to you on the subject. 

A. About the first of the year I asked Mr. Rice if he could get 
me a position in Mr. Nott’s establishment, and seeing him frequently 
we had frequent conversations as to such a position being obtained 
for me; on one occasion I mentioned that I was going over to see 
Miss Shepard to see if I couldn’t get a position in her store; Mr. 
Rice said that I might do him a favor and save him the trouble of 
going over to see her, if, at the same time, I could get her to give 
me the privilege of examining this heater ; | saw Miss Shepard and 
procured this order from her for Mr. Hassen to examine this heater ; 
I did not present that order to Mr. Hassen until two days after; Mr. 
Tiassen on reading the order said he could not show me the heater, as 

he had received a note to that effect from Miss Shepard, at 
489 the same time giving mea letter from Miss Shepard explain- 

ing why she changed her mind; I showed this letter to Mr. 
Rice, and asked him what heater was in controversy, and what was 
wanting ; he explained the kind of heater that he wanted, when i 
told him I knew all about it, and I suppose that led to my connec- 
tion with it. 

XQ. 59. When did you tell Mr. Rice you knew all about it? 

A. When I showed him that letter from Miss Shepard. I think 
it was about the 4th or oth of January; about the first week in 
January. 

X (). 60. Tlow many times did you see Mr. Rice on the subject ? 

A. Several times we have spoken of it; probably a half a dozen 
times. 

XN QQ. 61. Who else did you speak to about this matter before you 
were examined ? 

A. i spoke toa Mr. Fagan and Mr. Andrews; [ don’t remember 
of any others at present. 

NX QQ. 62. Did you not speak on the subject to Mr. Burtis or to Mr. 
Mott? 


i 


FEO 


Pragati delat’. 2. tara EA ON OE ST cee Re Te — , . nm 
3 Yee 0 sahnenteeee phim = ee ae SDR a nate OPS RE SOMO elie oe 


304 THE THATCHER HEATING CO. ET AL. VS. 


A. No, sir. 

X Q. 63. You have testified in regard to the mode of operation of 
the heater that you bave described. Your knowledge on the subject 
is not derived from seeing one of them actually in use, is it? 

A. No. | 

X Q. 64. Please state the last time when you saw one of the fire- 
place heaters, such as you described. 

A. Some time subsequent to 1840, I think. 

X Q. 65. Are your relations friendly with Miss Eliza M. Shepard ? 

A. Perfectly so. 

X Q. 66. Do you not think that you could obtain permission from 
her to examine her store, and search for a sample of the fire-place 
heater you have referred to, and its patterns, provided you made 
an effort to do so? 

A. I made that effort, and she gave me that permission, and 

countermanded the order. 
490 X Q. 67. Notwithstanding the countermand, do you not 
think you could obtain the permission by personally seeing 
her and taking some pains to induce her to give it ? 

A. I do not think she would give me the permission. 

X Q. 68. Have you made any effort whatever, since Mr. Hassen 
showed you the countermand, to obtain such permission ? 

A. None whatever. 

X Q. 69. Referring to the holes in the frame of the heater, can you 
not give me some idea as to their size? 

A. No: I could not. 

X Q. 70. According to your best recollection, were they a half an 
inch in diameter ? 

A. I couldn't give—I could not give any idea of the size, as they 
were a feature that did not enter into the principles contained in 
the patent. 

XQ. 71. Did they extend over the top of the frame? 

A. No. 

XQ. 72. How high upon the sides did they extend ? 

A. They extended up as high as the stove; probably they were 
in clusters. 

X Q. 75. Are you as sure of the correctness of your answer to 
the last question as you are of everything else you have testified to? 

A. Tam not sure as to the answer to the last question as I have 
qualified it. 

X Q. 74. You only qualified the last half of the answer to cross- 
question 72. Are you as sure of the correctness of your answer to 
cross-question 72, down to and including the word “stove,” as you 
are of everything else to which you have testified ” 

A. [am not, as the whole answer is qualified in my estimation. 

X Q. 75. In regard to the frame and its holes, then, am I to un- 
derstand that you are not as sure as in regard to the other matters 
to which you have testified ? 


Objected to as vague and indefinite. 
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491 A. Iam sure as to the frame; I am satisfied that I have 
described it correctly, and as to the holes, position of the 
holes—the size—I am not able to state. 

X Q. 76. Have you recently been shown a drawing or drawings 
said to represent the old heater you have testified about? 

A. I have. 

X Q. 77. Did you not find them very incorrect and imperfect ? 

A. I did. 

X Q. 78. Were these drawings shown you by Mr. Todd, defend- 
ants’ counsel ? 

A. They were. 

X Q. 79. Were you not asked to testify that these drawings sub- 
stantially represented the heater that you have described, and did 
you not decline to do so on the ground that they were incorrect ? 

A. No. 

X Q. 80. Were you not asked concerning those drawings, and did 
you not inform counsel that you considered them imperfect and in- 
correct, or words to that effect ? 

A. Yes. 

XQ. 81. I mean before this examination was begun, and the 
counsel I refer to is the defendants’ counsel. 

A. Yes. 

X Q. 82. Have you recently been shown a tin model said to rep- 
resent the old heater to which you testified about ? 

A. Yes. 

X Q. 83. Did you not find it very imperfect and incorrect ? 

A. Yes. 

X Q. 84. Did you not inform the defendants’ counsel prior to this 
examination that you considered said tin model very imperfect and 
very incorrect, or words to that effect ? 


A. Yes. 
492 X Q. 85. Is this model (Defendants’ Exhibit Brown No. 2) 
the model which was shown you? 
A. It is. 


X Q. 86. And is this drawing (Defendants’ Exhibit Liddle No. 1) 
one of the drawings shown you? 

A. Yes. | 

X Q. 87. And is this drawing (marked Exhibit Hassen, for identi- 
fication) the other drawing so shown you ? 

A. Yes. 

X Q. 88. Were you not asked by defendants’ counsel to testify 


that this tin model (Defendants’ Exhibit Brown No.2) substantially | 


represented the heater that you have described, and did you not 
decline so to do? 


Defendants’ counsel gives notice that complainants’ counsel 1s 
making the witness his own by this line of cross-examination and 
that he must take his answers as such. 

Complainants’ counsel submits that the question is a proper one 
for cross-examination. 

A. No. 
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Redirect : 

Defendants’ counsel states that he did not eall the gone atten- 
tion to the drawings and models, because such witness gave a very 
clear description of the heater from his own recollection, on be- 
cause counsel supposed the placing of such drawings and models 
for the witness to testify respecting would be objected to as leading. 
Counsel, however, supposing such objections to be waived with this 
Withess = this regard, proceeds to refer tosuch drawings and model 

the examination of the witness. 
493 r counsel for complainants states that he does not waive any 


} 


objections to Improper questions put to this witness. 

R. D. (Q. S59. Please look at the model (Defendants’ Exhibit Brown 
No. 2) and state low it compares with or differs from the fire-place 
heater which you have testified to as having been sold by Stratton 
& Seymour prior to the year 1841 or 1842, ‘and by Shepard & Co. 
between the vears 1842 and 1852, so far as the feeding i in of the fuel 
at the front and the heating apparatus at the rear of the heater is 
concerned. 

Qbieeted to as leading and beeause witness is not mentioned in 
the answer, also as not redirect. 

The feeding in at the top is very well shown; the magazine 
is very well shown; the back upward flue is very well shown, but 
the communication from the back upward flue to the single down- 
ward flue and through the chamber at the top of the cross-chamber 
at the bottom and the two upward flues to the chamber at the top 
with the exit-pipes are not well represented in this model. The 
1) rine Ipal features of the novelty of the Invention, however, are very 
well exhibited. 

R. D2. 90. Please look at the drawing (Defendants’ Exhibit Lid- 

No. 1) and state how that represents the Stratton & Seymour 
and the Shepard heater yous have described, so far as the two feat- 
ures | referred to in the S9th question are concerned. 


= 

Same objections. 

A. Tt is rather a crude drawing. I don’t understand it. It rep- 
resents that part in front of the frame very well, and the magazine, 
but the flues are rather imperfect. 

Ro DQ. 9d. Could not the flues be understood from the 
494 drawing—that Is, the direction the products of combustion 
take in passing through them, in view of the fact that the 

place for these flues are marked “ flue, e.?’ 

{ hoje ected to as leading, 

\. [dont think they could; there is no distinction made here 
between cold-air flues and hot-air flues. 

Rh. 1. Q. 92. Please look at the drawing again and see if you do 
not discover thereon spaces between said flues marked “air space ;”’ 
would not this indicate that the remaining spaces—namely, the 
(lucs—-with the arrows, have reference to the passages for the prod- 


ucts of Combustion to go through ? 


JOHN H. BURTIS ET AL. 307 


Same objection. 

A. Yes, they would; I see spaces here marked “ air space” which 
I did not see before. 

R. D. Q. 93. Please look again at the drawing No. 1 and state 
whether there is not shown at the back of this drawing two flues so 
marked “flue” with an air space between them so marked “air 
space ;” and do not these flues marked “flues” lead from a hori- 
zontal base containing an arrow to an upper chamber on which is 
represented a pipe with a damper, the damper leading out to the 
front? 

Objected to as leading and as incompetent. 

A. Yes; that is all shown here. 

R. D. Q. 94. From the passages being so located and so marked, 
what would you conclude was to pass through them ? 

Objected to as incompetent. 


A. The products of combustion is supposed to pass through 
495 the flue, and cold air fromthe room around the flues, around 
through the air spaces, the air spaces supposed to be around 

the flues. 

R. D. Q. 95. Please look at the cross-section of that same drawing 
now shown vou, and which is marked © Exhibit Hassen,” and state 
whether you do not find one of these same ftlnes in cross-section 
marked °G?” 

Objected to as leading and as assuming what is not proved. 

A. Yes. 

The examination of this witness adjourned by consent to Thuis- 
day, March 4th, 1880, at 1 o'clock p. m. 

NeW York, March +, 1880. 

Parties met pursuant to adjurnment. 

i M. P. LOW. 


Sworn to before me March 4, 1880. 
JOHN A. SHIELDS, 
Lvaminer, WC. 
Adjourned by consent to Saturday, March 6, 1880, at 12 m. 
New York, Jarch 8, 1SSO—12 o’clock m. 
Adjourned to Tuesday, March 9, at 12 m. 
496 New York, Jlarch 9th, 1SSO—12 o'clock m. 
Adjourned to Wednesday, March 10th, 1880, at 12 1m. 
New York, Jlareh 10, 1880. 
Above case stands adjourned until Thursday, 12 m., March 11th, 


18S0. 
NeW York, Jareh 11th, 1Sso. 


Adjourned to Saturday, March 15th, 1880, at 12 o’cloek im. 


DUS Pille PEHAPCHER HEATING CO. PR AL. Vs. 
New York, WJareh loth, iso. 
Adjourned by consent to Monday, Mareh loth. at 12 m. 


New York, Jlareh 1oth, isso. 
Pursuant to adjournment parties met, and above cause Is further 
adjourned by consent until Wednesday, Mareh I7th, 1S80, at 11 


New York, Jareh 17th, 1880. 
bove cause adjourned to Friday Mareh L9th, ISSO, at 12 m. 
: \ 4 : 
Ly New York, March 19th—12 m. 
Kbove cause adjourned to Saturday, March 20th, 1850, at 
New Yorn, March 20th—12 1m. 
\bove cause adjourned to Tuesday, Mareh 25d, 1880, at 12m. 


‘ 7 . 
OCLlOCK a. I). 


LOS New York, fed. 19th, ISs1—11 
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to strike out the testimony of this witness on the ground that 


the various | 


SOG 


» | 
there 
is no or for taking his deposition herein, on which motion 


rders extending defendants time to take ant hers 


and aneially the orders filed January $, 1881, and February 
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U1 Wirrtam E. Hacas, a witness produced on the part of the 


defendants, being duly sworn, says: 

1. What is vour name, age, residence, and oceupation ? 

A. William FE. Hagan: mv age is 55 vears; IT reside at Trov, N. 
Yo and my profession has been that of a chemieal and mechanical 
expert 

2() Wha experlenee have vou had in the comparison of 

2 tS. J experienc | | 
mechanisms. as to their similarities and ditferenees: and have vou 
icted) as expert in patent causes in the U.S. courts, and particularly 
n recard to d «tor burning fuel: and, if so, tor what leneth of 
time and to what extent? 

A. Th restded tor nearly the whole of my lite in a loeality 
Where a ve proportion of the stoves and furnaces produced in the 
United States are manut 


; , . ; ‘ae : . 
ractured, ANd almost daily brought In contact 
if 


ae te sii de = 7 "gees aia , . 3 } ] a oes ; 
With Inventors of Improvements 1n them for the last elonteen vears 


C1" , | te. . | ! ‘? } . i ] | ‘ ] ’ | ° ‘# . ‘ } 
WiilCih tlmMe pave been consuited and empioved as an 
.' c 


] ae | > +1 " . ‘ dean . “ > Y ’ ar? . ‘ 
w_iarg@e Majority OF the Cases occurring 1n the LU. s. courts, 


< 


inventions in stoves and turnaces were a matter ot legal 


econtrovers\ 
P j ) ri ’ 3 =: , > . ; . ss Bin is 
Counsel for defendants puts in evidence a eertitied copy ot reissued 
+ © $2.7 + ] s heh i ] ] + if ® we pe ** : . ss . 
etters patent granted to lliphatet Nott October 17, 1855, “tor im- 


provement In the adaptation of the anthracite coal stoves to open 
tire-places,” which is received and marked as “ Def’ts’ Exhibit 19, 
Nott Reissue.” 

Also puts In evidence a certified copy of figures 14 to 20. inclusive, 
f the drawing tn the matter of the reissued letters patent granted 
Mliphatet Nott October 17, 1555, for Improvement In. stoves, &e., 
Which is recetved and marked ° Def’ts’ Ex. 20, Part of Nott Reissue 
Draw! ZS . 

Ajso puts in evidence specification and drawings of English 

tters patent granted to Coad & Coad in the vear 1852, and 

2 tmibered 758, Ex. 21l,which ts marked Def’ts’ Ex. 21. 

Ajiso puts inevidencea certified copy of reissued letters patent 
eranted to Tliphalet Nott September 17, 1832, whieh is marked 
Def'ts Exhibit 22 

» (). [] Lt examined the state of the art as presented by the 
patents Lh ‘edn this case with reference to the existence of a 
“magazine feed,” generaily considered in outstanding stoves: and, 
feo, Will you please state What vou find therein as to such maga- 
Ane teed and its construction and arrangement ? 


d,on having made an examination of the patent granted 


to Bb. TT. Roney, Known as reissue 5096, that a “fuel magazine or 


hist “ald ! 
ANE Cah 
trate and 
Allie O} tag 


sinclosed within the evlinder or jacket of the stove, and 
uagazine had “an opening through which it, the maga- 
» ted trom above.” [also find the Roney patent to illus- 
deserlbe, as APPT Os doin a base-burning stove, (a maga- 


} 


“ier Which Is extended to the Outer feed opening of the 


Y crm Mav be oO Open Space Cross which to 
fuel on feeding the magazine.” J also find a construe- 
e same elements, so far as relates to a magazine 


— 
~ 
ad © 
—~ 
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—" 
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I 

within a evlinder or casing, with the magazine having an opening 
at the top of thestove, and through which fuel can be supplied to the 
magazine without projecting it across an open space. IT also find 
in the patent Issued to W. C. Durant, Defendants’ Exhibit 15, thata 
magazine Is also arranged within a evilinder or jacket, and the mag- 
azine has a top opening through which fuel can be fed in the same 
manner as the other exhibits which [ have described. T also tind 
in the English patent issued to William Harper and Thomas 
Walker Defendants’ Exhibit 17, in which there is illustrated and 
described a stove which has a fuel magazine extended to the top ot 
the outer casing, and provided with an opening from which fuel 
can be fed in the opening in the same manner as the other exhib- 

its | have described. 
O05 +. Please look at letters patent Coniplainant’s Exhibit 5, 

and state whether vou have read and understand the same. 

A. T have read and understand the subject-matter of the patent 
named in the question. 

OQ. Please compare said letters patent, Exhibit I, with the pat- 
ents referred to by you in your answer to the third question, and 
state how vou find the magazine teed arranged with reference to the 
stove or heater cvlinder in the respective patents, confining your 
answer to the first and second claims of Exhibit Bb. 

A. I find in all the older patents named a fuel magazine or feeder 
which extends to the top of the evlinder surrounding the magazine, 
and all that portion of the magazine within the evlinder arramged 
with reference to the latter in exactly the same manner as the mag- 
azine or feeder shown in the Thatcher patent: but within the latter 
the magazine is provided with “a movable section O, which has a 
cover * Ol!” When this movable top is appled to the Thatcher 
device, then the magazine is extended above the ordinary stove top, 
and in this respect differs from the old exhibits ] have named: but 
Inasmuch as the third claim of the patent specially claims his con- 
struction, I assume the first and second claims to refer to the feeder 
constructed without this movable top. ITenee, with this understand- 
ing of the patent and the invention broadly considered, the older 
patents [ have named in this connection contain “a fuel magazine 
or feeder within the evlinder, and an opening through which the 
said magazine can be fed from above,’ as occurring in the first claim. 
The invention made the subject of the second claim broadly con- 
sidered as elements of stove structure also occur in these older pat- 
ents, in each of which * the magazine is extended to the feed open- 
ing of the outer casing.” It is plain that the first and second claims 
relate to the feeder with the upper extension removed, because it Is 
a condition and enacting force of the second claim by which the 
magazine Is extended to the feed opening of the outer casing, 
Which construction would be impossible with the top extension 

added, 
OA 6. Please compare said Thatcher patent, Complainants’ 
Exhibit B, with the Nott reissued letters patent, Defendants’ 
exhibits 1 and 20, and state whether vou tind in said Nott reissued 
letters patent the invention deseribed and referred to in said Ex- 
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[NITED STATES PATENT OFFICE. 
\nrpertT Browy, of Trov, New York. 
- Patent No. 61922, dated February 12, 156% 
/ i} Cy if (nal WOVES 
4 
din these Letters Patent and making part of 
the sam: 
that I, — Brown Trov, in the county of 
State gl v York, have ian new and usetul 
~ dn constructing reservoirs OY magazines for contain- 
e-burning or “reservoir” stoves, and I do hereby 
vy isa full and exact dese —s thereof, 
iy eLdd dive xed drawings slid to thie etters of 
L there ind forming a part of the ete. 
perspective VIEW, showing the : said Improved reser- 
A. 2 is vertical section of a stove with said Improved 
LO ’ the Operation of the same, the same Ictters 
Darts in cach of the said figures, 
tof my said invention and improvements may with 
-~appear, the defects and difficulties in the ope ration of 
Cazines as now ordinarily employed in‘ base- 
Ivst mentioned, These deteets COnMsIsf 11) thie 
hin or tilling of said reservoirs with the evolved com- 
Sand heated prodnets of cumbustion generated below 
isc or throat of the reservoir, and in consequence thereot 


sabe tiore or less from sald reservoir into the room, 
the vanporish products of combustion collected within 
veoor less condense into a tarry liquid that oozes 
joints and upon the outer surface of the stove: and, 
the gases so filling or collected within said reservoir do 
eXplode.or they may and do frequently cause ignition 
Hin ahd throughout the same, the ignition proceed iii 
ito its top, until the whole supply within the reser- 


esa burning mass of coal. These defects in their opera- 
ised Mniainiy by the manner of construction of said fuel 
molnagagzines. Tn form they are close cylinders, open at 
Sor throats. and closed tichtly at their tops Or Upper parts 
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A. BROWN. 
Magazine Stove. 


No 61,922. Patented Feb. 12, 1867, 
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by close-fitting covers or doors. Henee the evolved gases and heated 
products of combustion generated by the fire below rise inio and 
fill suid reservoirs, and, there being no adequate means provided for 
their free eseape therefrom, the difficulties and inconveniences, as 
before stated, do now naturally follow. | 

To remedy or obviate the defects and difficulties as aforesaid in 
the operation of reservoirs or Magazines In stoves Is the object of 
my invention and improvements, and the nature of the same con- 
sists In the construction of a fuel magazine or reservoir with lateral 
apertures or vents 1n such a manner that all combustible and heated 
eases that may rise or be generated therein are permitted free escape 
through said vents into a cireumjacent combustion chamber to be 
there consumed, said vented fuel magazine or reservoir being con- 
structed and arranged to operate in combination with the fire-box 
and combustion chamber of stoves in manner substantially as here- 
inafter fully deseribed. 

To enable others skilled in the art to make and use my Inven- 
tion, I will now proceed to fully describe its construction and opera- 
tion : 

My improved magazine or reservoir is made or cast in vertical 
sections or separate parts, for the purpose of readily forming vents 
or apertures In the same, and also for securing more convenience 
and greater economy in manufacturing. These respective parts or 
sections are then’ bolted, riveted, or “otherwise secured toveter, in 
manner to form a fuel magazine or reservoir, A, for stoves, substan- 
tialiv as shown in the annexed drawings, and one having a series 
of apertures or vents, @a@ a, made in and through its vertical sides, 
from its base to its top parts, or nearly so, in manner subs an- 
tially as shown in said drawings, these apertures or vents being in 
number more or less, varying according to their sizes and acc ording 
to the size of coal used in said magazines, the main object: bene, 
When proportioning the size of the vents, to get suflicicnut area of 
vents In the aggregate to accomplish the object of readily frecing 
the rising gases from the magazine or supply chamber A. Said 
vents may be of aslot, cireular, or other suitable form, and they are 
arranged in groups or rows on and through the vertical sides of the 
magazine, either in vertical, horizontal, or diagonal positions to the 
same; but in practice [ prefer the vertical arrangement of them, 
substantially as shown in the annexed drawings. Said improved 
magazine A is arranged within the combustion chamber C of astove 
and at a proper distance above the fire-pot b of the same, to suit- 
ably supply it with fuel, and it is held in such adjusted position by 
Its projecting arms 666, the outer ends of which rest in sockets 
ec e, cast or riveted to thie outer walls or plates of the stove, sub- 

stantially as shown in annexed drawings. 
O10 To operate a stove having this improved reservoir or mag- 
azine, start a fire in the fire-pot Bin’ the usual manner, and 
when well going and a suflicient bed of live coal is formed remove 
the cover at the top of the stove and fill the magazine A with coal, 
Which then will feed the fire in the usual known manner. But tlic 
peculiarity or novelty in the operation of my improved magazine 
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consists in its freedom from those defects and inconveniences In 
operation, as hereinbefore mentioned, and inherent, more or less, 1n 
the magazines as now in common use, and its freedom from such 
defects I ascribe to its being provided with vents or apertures, as 
hereinbefore set forth, for the free escape of gases from within it,as 
soon as they rise intoor aregenerated therein. [ence there can be no 
collection of gases within my said improved magazine, and in conse- 
quence there Is no escape or leakage of gases from it Into the room, 
nor can there be any condensation of gases or of vapors within the 
magazine, nor any explosions of gases therein; nor is there that 
liability of the whole supply of coal within the magazine becoming 
ignited or “ burning up” into the same until the whole contained 
supply is a burning mass of coal, and for this reason the gases gen- 
erated in the lower part of the magazine by the heat of the fire be- 
low and at its base naturally find their easiest way of escape there- 
from, and are drawn from the magazine through the vents. or 
apertures aforesaid into the combustion chamber by the natural 
draught of the stove, and are therein consumed. This is the reason 
why combustion does not follow up into my vented or improved 
magazine, for such a concentration of gases and heat that collect 
within unvented magazines or reservoirs, and which is the cause of 
the contained coal igniting and “burning up” through the mag- 
azine, cannot occur in my improved or vented fuel magazine or 
reservoir. My invention also simplifies the construction of ‘ base- 
burning ” or “reservoir” stoves, making them as safely and easily 
managed as an ordinary stove. 

Having thus fully described my invention in stoves, what I claim 
and desire to secure by letters patent 1s— 

In combination with a fire-box and combustion chamber of stoves 
[ claim a fuel magazine or reservoir A, as provided with lateral 
vents or apertures a aa, substantially in manner as herein described 
and for the purposes set forth. 
ALBERT BROWN. 
W inesses: . 

I. L. BARNEY. 
J. J. SAVAGE. 


(Ilere follows diagram marked p. 511.) 
o12 UNITED STATES PATENT OFFICE. 


Jasper Van Wormer and Micnarn McGarvey, of Albany, 
New York. 
Improvement in Base-Burning Stoves. 
Specification forming part of Letters Patent No. 54447, dated May 
1, 1866. 

To all whom it may concern: 

Be it known that we, Jasper Van Wormer and Michael MeGar- 
vey, of the city of Albany,State of New York, have invented certain 
new and useful improvements in the construction of magazine or 
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self-feeding coal stoves; and we declare the following specification, 
with the drawings forming part thereof, to be a full “and complete 
description of our invention. 

igure 1 represents a hall stove in central vertical section, show- 
Ing the interior construction and operation of the stove; Fig. 2, the 
stove in perspective, with the hither half of the outer shell removed, 
but the magazine or fire-pot shown entire. 

Similar letters denote the same parts of the apparatus. 

A is the outer shell; B, the fire-pot; C, the ash-pit; IE, the down- 
ward-draft flue; I, the base-flue; G, the grate; H, the nozzle for 
the smoke-pipe; J, the door; K, the magazine; W, the opening at 
the top for the passage of coal to the magazine. 

The first improvement regards the magazine or feeder for the coal, 
intended to regulate the supply of fuel to the grate in larger or 
smaller quantities, and is effected by so arranging ‘the magazine that 
it can be lowered or raised so as to bring its open bottom to or from 
the body of coal burning on the grate. This may be done by va- 
rious devices, the method of doing it not being essential. The 
arrangement we employ is thus: The magazine K is a evlinder of 
sheet-Iron, open at both ends, the lower end being shehtly contracted, 
as shown. IL is a second cylinder of sheet-iron surrounding the 
magazine Kk, and just so much larger than it as to permit Ix to 
move freely within it. Cylinder L is secured to the shell A by 
braces (two of them, M, being shown), so as to support the weight of 
the magazine with its load of coal. From the opposite side of Kx 
project two pins, p, intended for its support upon eylinder L. | lor 
the reception of these pins there is in the upper part of L, extend- 
ing downward, grooves or channels N, cut vertically and horizon- 
tally in alternate steps, as shown In Fig. 1, so that when the pins p 
rest in the horizontal grooves, by turning the magazine’ shehtiy to 
the meht or left hand it can be 1 ‘ulsed or lowered through a vertical 
groove and the pins placed within other horizontal grooves. To 
provide for the supplying of coal to the magazine through the open- 
ing P at the top of the stove without allowing the escape of fumes 
from the smoke-flues around the magazine, this device is emploved. 
There extends downward from W a evlinder, P, open at top and 
bottom, of less diameter than Kk, and P passes down into Kk through 
an opening in its top sheet, R, which fits snugly around it, so that 
the movement of the magazine upward or downward will uncover 
no opening at its top into the body of the stove. The magazine 
itself might be carried through the top plate of the stove, but that 
would be an unsightly arrangement. 


It will be seen that there m: iv be variations in the proportions of 


this arrangement. The cylinder P might be continued downward 
a consider sable distance, thus becoming the magazine, and the shd- 
Ing part K be proportionately reduced, so that only the lower see- 
tion of the m: iwazine would be movable: or if it be not deemed 
worth while to retain the radiating-chamber between the magazine 
and the outer shell of stove, the whole upper part of the stove 
might be used for a magazine with a movable lower section or 
mouth-piece. 
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The second improvement ts in the combination, with the above- 
described self-feeding apparatus, of the arrangement of the fire-pot 
Bb, as shown, so that the flame and gases shi all have an uninter- 


rupted passage over the entire upper edge of the pot downward into. 


the flues E, being the entire space between the pot and the outer 
shell, B, of the stove, and thence down into a base-flue, I, being the 
entire base-chamber not occupied by the ash-pit D, and thence out 
through the nozzle HH. 

The advantages of the above construction of stove are as follows : 

lirst. The adjustable feeder affords the means of regulating the 
size of the tire to meet the changes of temperature In the weather or 
any exigency requiring a varying amount of heat from the stove. 
It also pe rniits the use of coals of various sizes by regulating the 
quantity of the supply in proportion to the size of the coal, whereas 
a fixed feeder being adjusted for the use of some one-sized coal makes 
the employment of a larger ur lesser size an uneconomical as well 
as an Inconvenient matter. 

Sceond. The continuous-flue arrangement instead of that 
of separate flues at intervals around the stove, as now used 
in self-feeding stoves, secures a more equable and perfect combus- 
tion of all the coal in the fire-pot and consequent uniform distribu- 
tion of heat to the radiating-surface of the stove, for wherever 
separate flues are used the masses of coal lying in the intervals 
between the flues and out of the range of the lines of draft from the 
grate to the flues remain unburnt, occupying much room without 
contributing to the heating of the stove. 

Third. The mode ot attaching the feeder, as shown, in combina- 
tion with the free downward draft of the continnous-flue arrange- 
ment, not only prevents the escape of gas and smoke when the 
feeder is being supplied with coal, but produces a constant downward 
draft through the feeder and in the chamber around it, preventing 
any accumulation of gas in the chamber, which constantly oecurs 
with the ordinary flue arrangement of self-feeding stoves, and, unless 
great caution be exercised in the process of supplying fuel, results 
In disastrous explosions upon the union of the atmospheric air with 
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the Pas. 

What we claim, and desire to secure by letters patent, is— 

1. An adjustable feeder whereby the supply of coal may be in- 
creased or diminished by raising or lowering the mouth ‘of the 
feeder from or toward the grate of a stove, substantially as described, 
and for the purposes set forth. 

2. The combination of an open flue, extending entirely around 


the fire-pot and the outer shell of the stove, with a magazine-feeder, 


as described, and for the purposes set forth. 
JASPER VAN WORMER, 
MICELA ML McGARVEY, 
Witnesses : 
RICIVD VARICK DIE WITT, 
ROBT TLTASTINGS 
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34 U.S. Circuit Court, South. Dist. of New York. In Equity. 
THATCHER HEATING Co. e¢ al. vs. Joun H. Burts ef al. 


It is hereby stipulated and agreed that the annexed printed copy 
of the depositions of witnesses taken herein on behalf of the defend- 
ants, and the exhibits thereto annexed, may be filed for and in place 
of the original depositions and exhibits, and may be referred to at 
the final hearing herein with the same force and effect as if said 
printed copy were such original deposition and exhibits, subject to 
correction of typographical and clerical errors. 

Dated April 22, 1852. 

B. F. LEER, 
kor Compl'ts. 
A. J. TODD, 
Counsel for Def ’ts. 


On reading and filing the foregoing stipulation it is ordered ac- 
cordingly. 
WM. J. WALLACE. 
(endorsed :) U.S. cireuit court. Filed May 10,1582. Joseph M. 
Deuel, clerk. 


O14 At astated term of the circuit court of the United States 
of America for the southern district of New York, in the see- 
ond circuit, held at the United States court-rooms In the city of New 
York, on Wednesday, the seventeenth day of May, in the year of 
our Lord one thousand eight hundred and eighty-two. 
Present: The Honorable William J. Wallace, circuit judge. 


THATCHER HEATING COMPANY ) 
US. ~(No. 5 on Equity Cal.) 
JoHN H. Burts e¢ al. J 
The above cause coming on for final hearing upon pleadings and 
proofs, Mr. B. F. Lee is heard in behalf of complainant. 
(l'urther argument adj’n’d to 18th inst.) 
O15 THurspay, May 18th, 1882. 
The court meets pursuant to adjournment and is opened 
by proclamation. 
Present: Hon. William J. Wallace, circuit judge. 
THarener HratixnG Company vs. Joun TH. Burris et al. 


Argument being resumed in the above cause pursuant’ to adjourn- 
ment, Mr. B. F. Lee coneludes the opening argument in behalf of 
complainant: Mr. Andrew J. Todd is heard in behalf of defendants. 


(Adjourned to the 20th inst. at 10 a.m.) 
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516 SATURDAY, May 20th, 1882. 
The court meets pursuant to adjournment and is opened 
by proclamation. 
Present: Hon. William J. Wallace, circuit judge. 


THATCHER HEATING CoMPANY vs. JouN H. Burtis ef al. 


Argument on final hearing in the above cause being this day re- 
sumed pursuant to adjournment, Mr. b. F. Lee concludes his argu- 
ment in behalf of the complainant. C. A. V. 


517 United States Cireuit Court, Southern District of New York. 


THe THATCHER HEATING CoMPANY ef al. 
Us, 
Joun H. Burris and Anorr. 


WALLACE, J.: 

This action involves the validity of the first and second claims of 
the letters patent issued to John M. Thatcher for an improvement in 
fire-place heaters, bearing date June 14,1870. It is conceded that 
these claims are to be construed broadly, so as to cover the combina- 
tion of a fire-place heater having a body projecting outwards from 
the mantel or frame, and a furnace-like portion in the chimney be- 
hind the mantel, with a fuel receptacle within the evlinder of the 
heater, which will preserve a supply of unmignited coal while the 
emg is In operation, and an opening through which the magazine 

“un be fed from above, the magazine extending to this opening. In- 
sanitiell as the heater was old, and the fuel receptacle with the de- 
scribed opening was old when located within an ordinary coal stove, 
what Thatcher aeccomplshed was merely the advantageous location 

of the fuel receptacle within the fire-place heater. As the 
O18 compl: unants’ expert, Mr. Brevoort, states: “The problem 

Thatcher had betore him was to place the fuel magazine 
within the Bibb & Augee heater. 

It must be conceded that it was not obvious thatsuch a fuel maga- 
zine could be advantageously employed insuch aheater. Attempts 
had been made by others to do the same thing without satisfactory 
result, but Thatcher’s organization was a success, and immediately 
commended itself to the public. But Thatcher's broad claims can- 
not be sustained. ‘Phere may have been patentable novelty in the 
means he employed to adjust the parts in the new organization, but 
there was none in merely bringing those parts together. They did 
not perform any new function in the new arrangement. The fuel 
magazine docs just the same work inthe new structure it did in the 
ordinary coal-stove. <All the other parts of the fire-place heater 
operate precisely as they would if the ordinary fuel pot were used 
instead of the substituted magazine. The parts do not co-operate 
to produce anew result. By their aggregation the new structure 
contains all the advantages which resided before separately in sev- 
eral structures. The new heater is therefore a better heater than 
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any which preceded it, but it does not present a patentable 
19 combination, irrespective of the means employed to adjust 
the several parts into efficient relations to each other. 

As, concededly, the claims of the patent are not to be limited to 
any such combination, they must be held void for want of patent- 
able novelty. 

The bill is dismissed with costs. 


(Endorsed :) U.S. circuit court. Filed May 27, 1882. Joseph M. 
Deuel, clerk. 


520 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the see- 
ond circuit, held at the United States court-rooms in the city of New 
York, on the second day of June, in the year of our Lord one thou- 
sand eight hundred and eighty-two. 
Present: The Honorable William J. Wallace, circuit judge. 


THE THatcHeR Heratrinc Company, Davin Sruart, Ricuarp 
PrtTerson, BENTLEY C. Bipp, and Samvuen B. Sexton 
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US, 


Joun H. Burtis and Joun M. GRAFF. 


This cause having come on to be heard upon the bill of complaint, 
answer, and replication herein, and the proofs, oral, document- 
ary, and written, taken and filed in said cause, and having been ar- 
gued by b. if. Lee, counsel for the complainants, and by A. J. Todd, 
counsel for the defendants— 

Now, therefore, on consideration thereof, on motion of A. J. Todd, 
counsel for defendants, it is hereby ordered, adjudged, and decreed, 
and the court doth hereby order, adjudge, and decree, that the first 

and second claims of the letters patent numbered 104,376, 
621 patented June 14,1870, to John M. Thatcher, for improvement 

in fire-place heaters, and upon which this suit is brought, 
are not good and valid claims; that the invention embraced in 
and forming the subject-matter of said two claims Is wanting in pat- 
entable novelty, and that no claim for infringement of said letters 
patent can be sustained by the complainants against these defend- 
ants. 

And it is further ordered, adjudged, and decreed that the bill of 
complaint against the defendants be dismissed ; and also that the 
said defendants do recover of the complainants their costs and charges 
and disbursements in this suit, to be taxed by the clerk of this court, 
and that the said defendants have execution therefor. 


(Signed) WM. J. WALLACE. 
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The THatrcuer Heatinc Company ef al. 
vs. 
Joun H. Burris ef al. , 


It is hereby stipulated and consented that the clerk of this court 
send all of the model exhibits and patent exhibits used on the final 
hearing in this case to the clerk of the United States Supreme Court, 
at Washington, D. C., to be used at the hearing of the appeal taken 
in this cause to the United States Supreme Coyrt, at or about the 
date of the hearing of said appeal, and that the clerk of the United 
States Supreme Court be requested to return such exhibits to the 
clerk of this court after the decision of such appeal. 

New York, Oct. 10, 1883. F 

F.C. BOWMAN, 
Complts’ Sol’r. 
A. J. TODD, 
Def’ts’ Sol’r. 


Ordered accordingly. : 
Oct. 11th, 1888. 
A. B. 
Mndorsed: U. 8S. cireuit court. Filed Oct. 11, 1885. Timothy 
Griffith, clerk. ; 


525 United States Circuit Court, Southern District of New York. 


THe THATCHER HEATING CoMPANy et als. AL 
Us. 
Joun EH. Burris et al. 

We hereby consent that the foregoing papers shall constitute the 
record to be sent by the clerk of the circuit court of the United States 
for the southern district of New York to the U.S. Supreme Court on 
the appeal to said Supreme Court in the above-entitled cause. 

New York, Oet. 10, 1885. 

F. C. BOWMAN, 
Compl'ts’ Sol’r. 
A. J. TODD, 
Def’ts’ Solr. 


indorsed: U.S. circuit court. Filed Oct. 10, 1883. Timothy 
Griffith, clerk. 


52-4 U.S. Circuit Court, Southern District of New York. 


Ture Trarcuer THratrinc Company, Davin Stuart, Ricuarp 
Prererson, Bentiey C. Brep, and Samvuen B. Sexton 
against 
Joun I]. Burtis and Joun M. GRAFP. 


irom the decree heretofore entered herein, dismissing the bill in 
this cause and directing the recovery of costs in favor of the de- 


| 


JOIN HW. BURTIS ET AL. 
fendants and against the plaintiffs, the said plaintiffs, in open court, 
claim an appeal to the Supreme Court of the United States and 
vive good and sufficient security to answer all damages and costs if 
they fail to make their plea good, which said security being ap- 
proved by the said court, said appeal is allowed accordingly. 
Dated the eighteenth day of May, 1888. 
WM. J. WALLACE. 


Approved as to form May 29, 1883 
A. J. TODD, 
Solr for Def’ t-. 


SOUTHERN District or New York, | =e 
City on County of New York, = f° 


James I. Horan, being duly sworn, says that he is of lawful age 
and resides in the city of New York; that on the 12th day of June, 
1883, at No. 261 Broadway, in the city of New York, he served the 

within on A. J. Todd, Esq., solicitor for the defendants, by 
925 delivering a copy of the same te a person in charge of said 
solicitor’s office and leaving the same with him, said solicitor 
being absent from his said office at the time. 
JAMES TF. TORAN. 


Sworn to before me this 13th day of June, 1885. 
JOHN McCLURE, 
Notary Public, N. ¥. Co. 


(Endorsed :) U.S. cireuit court, southern district of New York. 
The Thatcher Heating Company et al. vs. John H. Burtis et al. 
Orig’] appeal in open court to the Supreme Court of the United 
States. U.S. court. Filed Oct. 8, 1883. Timothy Griflith, clerk. 


O26 Know all men by these presents that I, Robert A. Piper, of 
the city, county, and State of New York, am held and firmly 

bound unto John TH. Burtis and John M. Graff, of the city, county, 
and State of New York, in the sum of thirteen hundred and _ fifty 
dollars, to be paid to the said John IL. Burtis and John M. Graff, 
their executors, administrators, or assigns; for which payment, well 
and truly to be made, I bind myself, my heirs, executors, and ad- 
ministrators, by these presents. 

Sealed with my seal and dated the Ist day of May, 1585. 

Whereas at a circuit [court] of the United States Within and for 
the southern district of New York, in a suit in equity pending in said 
court, between The Thatcher He: ating C ompany, David Stuart, Rich- 
ard Peterson, Bentley C. Bibb, and Samuel B. Sexton, complainants, 
and John W. Burtis and John M. Grafi, defendants, a deeree was 

rendered against the said complainants, and the said complainants 
nanan obtained an appeal to remove the said cause to the Supreme 
Court of the United States to reverse the deeree in the aforesaid 
suit, and a citation directed to the said John H. Burtis and Jolin MI. 
Graff, citing and admonishing them and each of them to be and 
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appear at the October term, 1883, of the Supreme Court of the 
United States, to be held at W ashington, to wit, on the second Mon- 
day of October, 1883 
Now, therefore, the condition of the above obligation is such that 
if the said Thatcher Heating Company, David Stuart, Richard Peter- 
son, Bentley C. Bibb, and Samuel Bb. Sexton shall prosecute 
527 ~~ their said appeal to effect and answer all damages and costs 
if they fail to make their plea good, then the above obligation 
to be null and void: otherwise to remain in full foree and virtue. 
Rh. A. PIPER. [sear] 
In the presence of— 


JOIN McCLURE. 


Word “thirteen,” line 6, page 1, written over erasure before exe- 
eution. 


On this first day of May, 1885, before me personally came Robert 
A. Piper, to me known and known to me to be the individual de- 
scribed in and who executed the foregoing bond, and he acknowl- 
edges that he executed the same. 

[SEAL | JOHN: McCLURE, 
otary Public, N. Y. Co 


On this first day of May, 1885, before me personally came Robert 
A. Piper, to me known, and being by me duly sworn, did depose 
and say that he resides at No. 25 Stuyvesant street, in the city of 
New York: that he is worth the sum of five thousand dollars and 
upwards, besides property exempt by law from execution, and over 
and above all his debts and li abilities, and is a householder in the 
State of New York. 

[SEAL | JOHN McCLURE, 
Notary Public, N. Y. Co. 


The foregoing bond is approved this 9th day of June, 1883. 


WM. J. WALLACE, 


Approved as to form and sutlicieney this 29th day of May, 1883. 
A. J. TODD, 
Sol’r for Def'ts. 


O28 (Iendorsed:) U.S. cireuit court, southern district of New 

York. The Thatcher Heating Company et al. vs. John HL. 
Burtis ce a/. Bond on appeal to the Supreme Court of the United 
States. “Turner, Lee & McClure, solicitors for plaintiffs & appellants, 
20 Nassau street, New York. U. S. circuit court. Filed June 9, 
SSS. Timothy Griffith, clerk. 
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929. By the Hon. William J. Wallace, one of the justices of the 
circuit court of the United States for the southern district 
of New York. 


UNITED STATES OF AMERICA, 
Southern District of New York, ;% 


To John H. Burtis and John M. Graff, and to each of them, Greet- 
ing’: 

Whereas from the whole of the decree lately made by the circuit 
court of the United States for the southern district of New York, in 
a certain cause wherein The Thatcher Ileating Company, David 
Stuart, Richard Peterson, Bentley C. Bibb, and Samuel B. Sexton 
were complainants and John H. Burtis and John M. Gratf were de- 
fendants, the said complainants have appealed to the Supreme Court 
of the United States, and have taken their appeal in open court, and 
have given good and sufficient security to prosecute their said ap- 
peal to effect and answer all damages and costs: 

Therefore you are hereby cited and admonished to be and appeal 
at a Supreme Court of the United States to be holden at W te ma 
ton on the second Monday of October, 1885, pursuant to said ap- 
peal, to show cause, 1f any there be, why the decree so appealed 
from as aforesaid should not be corrected and reversed, and why 

speedy Justice should not be done to the parties in that behalf. 
530 Witness the Hon. Wilham J. Wallace, judge of said circuit 
court, at the city of New York, on this 9th day of June, 1883. 

WM. J. WALLACE. 


Approved as to form May 29, 1888. 
A. J. TODD, 
Sol’r for Def'ts. 
SouTHERN Districr or New York, | sag 
- City and County of New York, a 


James I. Horan, being duly sworn, says that he is of lawful age 
and resides in the city of New York; that on the 12th day of June, 
1883, at No. 261 Broadway, in the city of New York, he served the 
within citation on appeal to the Supreme Court of tiie United States 
on A. J. Todd, Esq., solicitor for the defendants, by delivering a copy 
of the same to a person in charge of said solicitor’s office and leaving 
the same with him, said soliciter being absent from his said office at 
the time. 


JAMES TF. HORAN, 


Sworn to before me this 15th day of June, 1885. 
JOHN McCLURE, 
Notary Public, N.Y. Co. 


(endorsed :) U.S. cireuit court, southern district of New York. 
The Thateher Heating Company ef al. vs. John HH. Burtis et al. 
Orig’] citation on appeal to the Supreme Court of the United States. 
U.S. cireuit court. Filed Oct. 8, 1585.) Timothy Griffith, clerk. 


BURTIS ET AT... 


[ Nrrep STATES OF AMERICA, 
opaatlae my) District mm ty i Pork. j 


as. 


ith, clerk of the cireuit court of the Cnited States 
southern district of New York. iui the second 
hereby certify that the foregoing pages, numbered f 
hundred and thirty, inclusive, contam a trie aad: com, 
cript of the record and proceedings had i said court in 
ie case of The Thatcher Heating Company, David Stuart, Richard 
Peterson, Bentley ©. Bibb, and Samuel B. Sexton, complamiants & 
appellants, against John Tl. Burtis and John M. Gorath, defendants & 
vllees. as the same remiutins of record and on file in said oflice. 

1} testimony whereof | bieave caused the seal of the sila Court to 
be hereunto aflixed, at the citv of New York, in the southern dis- 
trict of Vew York, 11) the second circult, this Lith day ot October. 
In the Vear of our Lord one thousand eloht hundred and elohty- 
three, and of the Independence of the said United States the one 
hundred and elehth. 

[Seal of U.S. Cireuit Court, Southern Distriet of New York. ] 


TIMOTILY Gib ETPH, Clerc. 


I ndorsed Ol cover: ~e i New York [ (* [7. Ss. No. Lod. The 
Thatcher Heating Company, David Stuart, Raehard Peterson, Bent- 
ley C. Bibb, and Samuel B. Sexton, appellants, es. John IT. Burtis 


and John M. Graff. Filed 12th October, 1883 
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Supreme Court of the nites States. 


OCTOBER, 1886, TERM—No. 150. 


THE THATCHER HEATING COMPANY, DAVID 
STUART, RICHARD PETERSON, BENTLEY C. 
BIBB anp SAMUEL B. SEXTON, Aprexianrs, 


Us. 


JOHN H. BURTIS ann JOHN M. GRAFF. 


Brief for Appellants, 


B. F. LEE, 
of Counsel. 


M. B. Brown, Printer and Stationer, 49 & 51 Park Place, N. Y 
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At, 


Supreme Cowt, 


OF THE UNITED STATES. 


THe THatcHeR HEATING Com- 
PANY, Davip Sruart, RiIcHarp 
PETERSON, BENTLEY C. BIB and 
SAMUEL b. SEXTON, 


Joun H. Burris and Joun M. 
GRAFF. 


BRiik FOR APPELLANTS. 


Statement of the Case. 


This is an appeal from a decree of the Cireuit Court 
of the United States for the Southern District of New 
York, dismissing the complainant’s bill, entered on 


June 2, 1882, (p. 321). 


The opinien of the Court below is very@@hort, and 
after a brief explanation of the facts to ch it re- 
fers, we will quote it in full. 


The bill was filed on the 13th day of Dece r, 1875, 
for infringment of Letters Patent of the Un States, 
dated June 14, 1870, No. 104,376, granted hn M. 
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Thatcher, for anew and usefulimprovement in fireplace 
heaters (pp. 1-5). The patent will be found at pp. 
17-20. The first and second claims are alone involved 
in this controversy. 


‘Complainants’ Exhibit Thatcher Model,” is a certi- 
fied duplicate of the model filed in the Patent Office on 
the application for the patent, and correctly repre- 
sents the thing patented (pp. 39, 63). 


“ Defendants’ Exhibit, Burtis & Graft Fireplace 
“Heater” is a specimen of the infringing goods (pp. 
308-309). 


The claims in controversy will be readily understood 
by reference to the Thatcher model. They are as fol- 
lows (p. 20): 


1. A base-burning, fire-place stove, in which are 
combined the following elements, namely, A cylinder 
or body projecting outward from the mantel or frame, 
a fuel magazine or feeder within the cylinder, and an 
opening through which the said magazine ean be fed 
from above. 


2. A fireplace stove or heater, in which the magazine 
is extended to the feed-opening of the outer casing. 


THE ANSWER. 
1. Denies novelty, (p. 6). 


2. Sets up anticipation by certain patents and 
printed publications (pp. 7-9, 11-12). 


3. Prior use and knowledge by certain persons 


named (pp. 9-10, 12). 


4. Alleges that Jordan L. Mott, of the City of New 
York, originated and reduced said invention and every 
substantial and material part thereof, to practice in the 
form of an operative device, and that “the said 
“ Thatcher subsequently applied for Letters Patent, 


t 


3 


“and surreptitiously and unjustly obtained Letters 
“ Patent therefor ” (p. 10). 


5. Alleges that the said Letters Patent “ described 
old and well-known measures as applicable to alleged, 
but not in fact, new uses, and that the application to 
said alleged new uses is not invention and is not patent- 


able” (p. 11). 
The answer does not deny infringement.. 


The only really important question in this case is 
whether the subject-matter of the two claims in con- 
troversy involved invention. 


THE STATE OF THE ART AND NATURE OF THE INVENTION. 


, 


The words “ outstanding stove” in this record are 
used to designate an ordinary stove standing in a room 
which it is designed to heat. 


Fireplace heaters were first introduced, in Baltimore, 
by Mr. John H. B. Latrobe of that city, about the year 
1852. They became commonly known as “ Latrobes” 


or “ Baltimore heaters” (pp. 182-183). 


A fireplace heater burns anthracite coal. It is par- 
ticularly adapted for a city house of the ordinary con- 
struction (p. 76). 


It is placed in the fireplace of one of the lower rooms 
of the house, the back part being behind the mantel 
frame, while the front part extends into the room; the 
front of the heater is designed to heat the room in 
which it stands, while the back part of the heater 
is designed to heat rooms above. 


It is very commonly used in a four-story house for 
the purpose of heating rooms in all three of the stories 
above it, as well as the room in which it stands (p. 76). 


This is accomplished by having the rear of the 
apparatus constructed with large radiating surfaces, as 
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Thatcher, for anew and usefulimprovement in fireplace 
heaters (pp. 1-5). The patent will be found at pp. 
17-20. The first and second claims are alone involved 
in this controversy 


‘Complainants’ Exhibit Thatcher Model,” is a certi- 
fied duplicate of the model filed in the Patent Office on 
the application for the patent, and correctly repre- 
sents the thing patented (pp. 39, 63). 


“Defendants’ Exhibit, Burtis & Graff Fireplace 
“Heater” is a specimen of the infringing goods (pp. 
308-309). 


The claims in controversy will be readily understood 
by reference to the Thatcher model. They are as fol- 
lows (p. 20): 


1. A. base-burning, fire-place stove, in which are 
combined the following elements, namely, A cylinder 
or body projecting outward from the mantel or frame, 
a fuel magazine or feeder within the cylinder, and an 
opening through which the said magazine ean be fed 
from above. 


2. A fireplace stove or heater, in which the magazine 
is extended to the feed-opening of the outer casing. 


THE ANSWER. 
1. Denies novelty, (p. 6). 


2. Sets up anticipation by certain patents and 
printed publications (pp. 7-9, 11-12). 


3. Prior use and knowledge by certain persons 


named (pp. 9-10, 12). 


4. Alleges that Jordan L. Mott, of the City of New 
York, originated and reduced said invention and every 
substantial and material part thereof, to practice in the 
form of an operative device, and that “the said 
“ Thatcher subsequently applied for Letters Patent, 
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“and surreptitiously and unjustly obtained Letters 
“ Patent therefor ” (p. 10). 


5. Alleges that the said Letters Patent “ described 
old and well-known measures as applicable to alleged, 
but not in fact, new uses, and that the application to 
said alleged new uses is not invention and is not patent- 


able ” (p. 11). 
The answer does not deny infringement. 


The only really important question in this case is 
whether the subject-matter of the two claims in con- 
troversy involved invention. 


THE STATE OF THE ART AND NATURE OF THE INVENTION. 


The words “ outstanding stove” in this record are 
used to designate an ordinary stove standing in a room 
which it is designed to heat. 


Fireplace heaters were first introduced, in Baltimore, 
by Mr. John H. B. Latrobe of that city, about the year 
1852. They became commonly known as “ Latrobes”’ 


or “ Baltimore heaters” (pp. 182-183). 


A fireplace heater burns anthracite coal. It is par- 
ticularly adapted for a city house of the ordinary con- 
struction (p. 76). 


It is placed in the fireplace of one of the lower rooms 
of the house, the back part being behind the mantel 


frame, while the front part extends into the room; the 
front of the heater is designed to heat the room in 


which it stands, while the back part of the heater 
is designed to heat rooms above. 


It is very commonly used in a four-story house for 
the purpose of heating rooms in all three of the stories 


above it, as well as the room in which it stands (p. 76). 


This is accomplished by having the rear of the 
apparatus constructed with large radiating surfaces, as 
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Thatcher, for a new and usefulimprovement in fireplace 
heaters (pp. 1-5). The patent will be found at pp. 
17-20. The first and second claims are alone involved 
in this controversy. 


‘Complainants’ Exhibit Thatcher Model,” is a certi- 
fied duplicate of the model filed in the Patent Office on 
the application for the patent, and correctly repre- 
sents the thing patented (pp. 39, 63). 


“ Defendants’ Exhibit, Burtis & Graff Fireplace 
“ Heater” is a specimen of the infringing goods (pp. 
308-309). 


‘Fhe claims in controversy will be readily understood 
by reference to the Thatcher model. They are as fol- 
lows (p. 20): 


1. A base-burning, fire-place stove, in which are 
combined the following elements, namely, A cylinder 
or body projecting outward from the mantel or frame, 
a fuel magazine or feeder within the cylinder, and an 
opening through which the said magazine ean be ted 
from above. 


2. A fireplace stove or heater, in which the magazine 
is extended to the feed-opening of the outer casing. 


THE ANSWER. 
1. Denies novelty, (p. 6). 


2. Sets up anticipation by certain patents and 
printed publications (pp. 7-9, 11-12). 


3. Prior use and knowledge by certain persons 
named (pp. 9-10, 12). 


4. Alleges that Jordan L. Mott, of the City of New 
York, originated and reduced said invention and every 
substantial and material part thereof, to practice in the 
form of an operative device, and that “the said 
‘“ Thatcher subsequently applied for Letters Patent, 
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“and surreptitiously and unjustly obtained Letters 
“ Patent therefor ”’ (p. 10). 


d. Alleges that the said Letters Patent ‘“ described 
old and well-known measures as applicable to alleged, 
but not in fact, new uses, and that the application to 
said alleged new uses is not invention and is not patent- 


able ” (p. 11). 
The answer does not deny infringement. 


The only really important question in this case is 
whether the subject-matter of the two claims in con- 
troversy involved invention. 


THE STATE OF THE ART AND NATURE OF THE INVENTION. 


b] 


The words “ outstanding stove” in this record are 
used to designate an ordinary stove standing in a room 
which it is designed to heat. 


Fireplace heaters were first introduced, in Baltimore, 
by Mr. John H. B. Latrobe of that city, about the year 
1852. They became commonly known as “ Latrobes”’ 
or “ Baltimore heaters” (pp. 182-183). 


A fireplace heater burns anthracite coal. It is par- 
ticularly adapted for a city house of the ordinary con- 
struction (p. 76). | 


It is placed in the fireplace of one of the lower rooms 
of the house, the back part being behind the mantel 
frame, while the front part extends into the room; the 
front of the heater is designed to heat the room in 
which it stands, while the back part of the heater 
is designed to heat rooms above. 


It is very commonly used in a four-story house for 
the purpose of heating rooms in all three of the stories 
above it, as well as the room in which it stands (p. 76). 


This is accomplished by having the rear of the 
apparatus constructed with large radiating surfaces, as 
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in ordinary hot-air furnaces, and by using the chimney 
flue as a conduit for fresh, pure air, heated by the fur- 
nace-like surface, the products of combustion, being 
carried off by a pipe within the flue. The opening of a 
mantel in an ordinary city house is about two feet to 
two feet four inches wide, and about two feet four 
inches high, and this fact makes it necessary to con- 
struct the apparatus so that it shall be adapted to these 
limits. Owing to the necessarily small compass within 
which it must act, more is required of it than of any 
other heating apparatus made (pp. 72-75) 


In the operation of a fireplace heater, the chief difti- 
culty is to heat the lowest room (p. 75). 


Such “an apparatus to be practically useful to go 
“into the mantel of a fireplace must be of a twofold 
“ nature——a@ stove anda furnace combined” (p. 81, x-Q. 
56). 


Fuel magazines or feeders were introduced into out- 
standing stoves at an early date, consisting of a ecylin- 
drical fuel-holder extending from the top downward 
into the combustion chamber of the stove. The maga- 
zine, or feeder, was designed to contain a supply of fuel, 
which was gradually discharged through its mouth, 
upon the top of the fire, as fast as the combustion de- 
prived it of support, the weight of the coal thus serving 
to feed the stove as fast as fuel was wanted. This in- 
sured a steady, uniform fire, the only attention required 
being to occasionally fill the magazine full of coal. 


Such stoves were frequently called “ base-burning 
’ because the fuel was fed 
from the magazine, and became ignited at its base, the 


fuel above not being lenited. 


stoves,’ or * base-burners,’ 


Of course, a large portion of the cylinder, or body 
of the stove was filled with unignited fuel, contained in 
the magazine. This, however, did not practically inter- 
fere with the operation of the outstanding stove. 
The stove, being effective on all sides to heat the room 


“<> 


=> seis 
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in which it stood, its capacity was sufficient even under 
this construction. 


Magazines had been common in outstanding stoves 
for many years, before any attempt was made to use a 
fuel receptacle of any kind, in a Baltimore heater. In 
view of the amount of work required of the latter, and 
of its acting within so small a compass, it was supposed 
by those skilled in the art, that its combustion cham- 
ber could not be occupied by a magazine, holding a re- 
serve of unignited fuel, without preventing it from satis- 
factorily doing the work of warming the room, in which 
it was set up, as well as those in the stories above (p. 


1). 


In fact, it is no exaggeration to say, that, a the 
time of the introduction of the Baltimore heater (1852) 


to the date of 'Thatcher’s invention (1866), ; was 
deemed obvious, anda matter of common knowledge among 
those skilled in the art, that a magazine like Thatcher's, 
ertending to the outer casing, was not practically —- 
ble toa fireplace e heater. 


The proofs on this subject are clear and convincing, 
and will be considered in detail hereafter. 


The Court below substantially agreed with us on this 
point. 


In. 1859, S. B. Sexton first introduced a fuel recepta- 
cle of any kind into a fireplace heater. This structure 
is shown in his patent, dated April 19, 1859, and is 
marked H in the drawing of the patent (p. 129). 


The timidity, with which the problem, that Thatcher 
afterward solved, was approached, is shown in the con- 
struction of Sexton’s pot H. 


A similar fuel receptacle was also introduced by Bibb 
& Augee, in the fireplace heater, shown in their patent, 
dated April 380th, 1861, the same being there designated 
as “a pot QM” (p. 127). 
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This structure also shows a like timidity in coping 
with the problem to be solved. 


Specimens of these structures are in evidence as 
Complainant’s Exhibits “Sexton Fireplace Heater” and 
“Bibb & Augee Fireplace Heater,” but the drawings of 


the patents, put in evidence by defendants (pp 218, 12/]) 


clearly show the structures. Imperfect as it was, the 
Bibb & Augee Heater was extensively used prior to 
Thatcher’s invention. 


In these Baltimore heaters the fuel receptacle was so 
constructed that the combustion took place not only 
below and around it, but above it, and in that way the 
fuel became incandescent (pp. 67-70), and thus the heat- 
ing capacity of the apparatus was not impaired. ‘The 
ignited fuel, within the receptacle or fuel pot, rapidly de- 
stroyed it, and its cover (pp. 67-70). As soon as the 
eover became at all loose or warped, the draft went 


through the pot, because the receptacle did not extend to - 


the feed opening of the outer casing (pp. 67-70). We 
shall have oceasion to deseribe these structures more 
in detail hereafter. These are the structures which are 
disclaimed in the patent (pp. 72, 20). 


Thatcher made his invention in or prior to October, 
1866 (p. 29), and at some time prior to April 14, 1867, 
he constructed his Patent Office model, a duplicate of 
which is in evidence, marked “ Complainant’s Exhibit, 
Thatcher's Model” (pp. 27, 39, 63, 64), and the completed 
fireplace heater, made like the model, was set up, and 
put in operation, with a fire in it, in September, 1867 
(pp. 28, 64). Thatcher made oath to his specification 
March 17, 1868 (p. 40), and the application was filed in 
the Patent Office, March 24, 1868 (p. 63). 


Upon the introduction into public use of the im- 


proved magazine fireplace heater, it was highly appre- 


ciated by the public (pp. 73, 74), and, as is not uncom- 
mon where a really important and very valuable inven- 
tion is made, a large number of claimants to 1t sprang 


a t Qummpemnpmeenees 


a> 


&, 
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up, and the appheant was placed in interference with 


them (pp. 56, 59, 131, 134, 186, 138, 143). 


Owing to its great importance, and the large number 
of applicants, it was known in the Patent Office as the 
“ Bic INTERFERENCE,” (p. 143) The improved magazine 
fireplace heaters, made under the patent, have been 
introduced into public use, by tens of thousands (pp. 


(9, (4). 


Experience has shown, that Thatcher’s improved 
fireplace heater leaves nothing, to be desired in such 
a structure. The part, projecting into the room in 
front of the mantel or frame, as_ well as_ the 
radiating surface behind the frame, is kept 
highly heated, by the direct contact of the 
products of combustion, that circulate around 
the base of the magazine, and = pass’ upward 
against the sides of the heater, on their way to the 
chimney. The constant supply of fuel from the maga- 
zine, as the fire burns, produces a uniform supply of hot 
air, for the upper rooms, which 1s easily controlled by 
those in the rooms, by the ordinary registers, used for 
furnaces. This is entirely new. 


It is not feasible, for those occupying the rooms, other, 
than thatin which the fireplace heater stands, to regu. 
late the fire, and thus, by varying the combustion, 
regulate the heat, utilized in the rooms above. For 
this reason, wniformity of combustion, to produce uniform 
generation of heat, is of special importance, ino fireplace 
heater (pp. 72-74). 


With the foregoing explanation, the language of the 
patent will be readily understood. 


In the specification the invention is designated as 
“certain, new and useful improvements in fireplace 
The inventor says (pp. 18-20) : 
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heaters.’ 


My invention consists, first, of a base-burning fire- 
place stove, in which are combined the following ele- 


8 


ments, namely : a cylinder or body projecting outward 
from the mantel or frame, a fuel magazine or feeder 
within the said cylinder and an opening through 
which the said magazine can be fed from above. The 
object of this part of my invention is to increase the 
capacity of the fuel-magazine ; secondly, of a base- 
burning fireplace stove or heater in which the maga- 
zine or feeder is extended to the feed-opening of the 
outer casing, so that there may be no open space across 
which to project the fuel on feeding the magazine. 


A more minute description of my improved heater 
than that given above will be unnecessary, as several 
of the parts deseribed and illustrated in the drawings, 
form the subjects of other patents, and my present 
uprovements relate especially to the top-feeding 
arrangement of a fireplace stove or heater. Twill now 
refer more particularly to these Improvements. 

fn constructing my improved heater L have so com- 
bined three elements or features as to produce an 
inportant result. These features are as follows: first, 
a evlinder or body of the heater projecting outward 
from the frame or mantel; second, a feeder or fuel- 
magazine within the cylinder; and, thirdly, an opening 
through which the said magazine can be fed from 
above. 

While the fireplace stoves or heaters with protuber- 
ant eylinders and feeders or magazines were known 
prior to the date of my invention, [f am not aware 
that the above combination of three features above 
referred to—namely, a top-feeding arrangement, a pro- 
tuberant cylinder permitting such an arrangement, 
and a magazine within the cylinder—has ever been 
known or used prior to my invention of the same. 

It has been the practice to so construct base burning 
fireplace stoves or heaters that the fuel had to be in- 
troduced into the feeder or magazine through a door- 
way In front; hence the magazine was of a very limited 
capacity. By so arranging the feed hole, however, 
that the fuel can be introduced into the magazine from 
above, the capacity of the magazine is increased—a 
result which TI especially aimed at in adopting the first 
part of my invention, namely, the above-mentioned 
combination, and in the production of my top-feeding 
base burning fireplace stove. 

The second part of my invention consists in extend- 
ing the feeder or magazine to the feed hole of fire- 
place stoves. ‘This not only increases the capacity of 


Qqw 


QqQw 


the magazine to some extent, but an uninterrupted 
passage or guide is afforded for the introduction of 
fuel into the magazine through the opening in the outer 
casing. 


ae as 
ae ae 
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I claim— 

1. A base-burning fireplace stove, in which are com- 
bined the following elements, namely: a cylinder or 
body projecting outward from the mantel or frame, a 
fuel-magazine or feeder within the cylinder, and an 
opening through which the said magazine can be fed 
from above. 

2. A fireplace stove or heater, in which the magazine 
is extended to the feed-opening of the outer casting. 


The first claim is for a combination of two elements : 
(1), a fireplace heater (such, for instance, as that shown 
In the Bibb & Augee patent, omitting the pot,Q), (p. 127) 
and (2) a feed magazine for unignited fuel extending to 
the top of the heater. 


é 


The second claim: speaks for itself so clearly that its 
language need not be paraphrased. It is broader than 
the first claim, and consists likewise of two elements: (1) 
a tire-place heater; (2) a feed magazine for unignited 
fuel, extending to the feed opening of the outer casing, 


not necessarily at the toy. 


Thateher’s was the first fireplace heater which could 
properly be called a base burning fireplace heater, using 
the words © base bvrning ” in their strict sense, or in 
other words, in which the fuel inthe magazine became 
ignited at its base, and al its base only. 


Upon this state of facts the following opinion was 


delivered (pp. 820-521). 


THE OPINION OF ‘THE COURT BELOW, AND COMMENTS 
UPON IT. 
WALLACE, -/. : 

This action involves the validity of the first and 
second claims of the letters patent issued to John M. 
Thatcher, for an improvement in fireplace heaters, 
bearing date June 14, 1870. 
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It is conceded that these claims are to be construed 
broadly, so as to cover the combination of a fireplace 
heater, having a body projecting outward from the 
mantel or frame, and a furnace-like portion in the 
chimney behind the mantel, with a fuel receptacle 
within the cylinder of the heater, which will preserve u 
supply of unignited coal while the heater is in operation, 


and an opening through which the magazine can be fed , 


trom above, the magazine extending to this opening. 

Inasmuch as the heater was old and the fuel recep- 
tacle with the described opening was old when located 
within an ordinary coal-stove, what Thatcher accom- 
plished was merely the advantageous location of the 
fuel receptacle within the fireplace heater. 

As the complainants’ expert, Mr. Brevoort states, 
“the problem Thatcher had betore him was to place 
the fuel magazine within the Bibb and Augee heater.” 
Tt must be conceded that it was not obvious that such a 
fue! magazine could be advantageously employed in such 
a heater. Attempts had been made by others to do the 
same thing without satisfactory results ; but Thatcher's 
organization was a success, and tnmediately commended 
itself to the public. 

But Thatcher's broad claims cannot be sustained. 
There may have been patentable novelty in the means 
he employed to adjust the parts in the new organiza- 
tion, but there were none in merely bringing those 
parts together. They did not perform any new function 
in the new arrangement. 

The fuel magazine does just the same work in the 
new structure it did in the ordinary coal-stove. All 
the other parts of the fireplace heater operate pre- 
ciselv as they would if the ordinary fuel-pot were used 
instead of the substituted magazine. The parts do not 
co-operate to produce a new result. By their aggrega- 
tion, the new structure contains all the advantages 
which resided before separately in several structures. 
The new heater is therefore a better heater than any 
which preceded it ; butit does not present a patentable 
combination irrespective of the means employed to 
adjust the several parts into eflicient relations to each 
other. 

As concededly the claims of the patent are not to be 
limited to any such combination, they must be held 
void for want of patentable novelty. — 

The bill is disinissed with costs. 


We have but few criticisms to make upon the facts 
found by the Circuit Judge, apart from his inferences. 


—_——_ 


Z 
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Instead of saying “that it was not obvious that such 
‘a fuel magazine could be advantageously employed in 
“ such a heater,” he might, indeed, have gone a step fur- 
ther and added that, prior to Thatcher’s invention, those 
skilled in the art considered it obvious and a matter of 
common knowledge, that it could not be so used. Hav- 
ing found that the use of such a fuel magazine in such 
a heater was a valuable improvement, and was not 
obvious, he should have found that such use was a 
“new use,” not a ‘double use” and therefore patent- 
able, whether the fuel magazine did or “did not per- 
“form any new function in the new arrangement.” In 
other words, that it wasa new article of manufacture, 
a fireplace heater, containing a magazine, ertending to the 
outer casing of the heater, capable of holding a supply of 
unigqnited coal, and feeding the same to the fire. 


It was sufficient, to support the patent, that Thatcher 
should have found out that this magazine was useful 
in its new situation, and that its use in its new situation 
was not obvious to those skilled in the art. In other 
words, as the opinion itself conceded, Thatcher succeeded 
in makinga heater better than any that had gone before ¢t, 
by doing something that “ was not obvious” (p. 320) to 
those skilled in the art; therefore what he did involved 
invention, as distinguished from mere mechanical skill. 


The learned Judge was also mistaken in saying, that 
“the parts in the new organization * * * did not 
“ perform any new function in the new arrangement. ” 


As regards the fireplace heaters, the magazine did 
perform anew function, because its use was never before 
known in such structures. 


All that was necessary was, that it should perform a 
function hitherto unknown in a fireplace heater, and this 
it unquestionably did. 


It being conceded that, although a similar magazine 
had previously existed in an outstanding stove, it was 
not, therefore, obvious that the same magazine could 


Oe 


be put into a fireplace heater, it must follow, that it was 
a novel and patentable combination, to unite such a 
magazine with a fireplace heater. 


We presume it will not be disputed, that the combi- 
nation of an outstanding stove with such a magazine, 
when it was first made, was obviously patentable. 


It produced new results of value. It gave a constant 
and regular supply of fuel; it secured regularity of 
combustion, and was cleanly, economical, and required 
but little attention. 


To produce such a result would be equally patent- 
able in a fireplace heater, provided the use of such a 
magazine, in a fireplace heater, was not obvious, on ac- 
count of any supposed similarity of the two objects. This 
the Court has found, and the evidence conclusively 


shows, was not the case. 


The learned Judge was also in error in finding that 
‘the parts do not co-operate to produce a new result.” 
So far as the fireplace heater is concerned, they do 
produce a new result, and one that has been highly 
appreciated by the public. 


[t was new and highly prized to have a fireplace 
heater at last, that would give a uniform and steady 
heat 
by the occupants of the upper rooms, heated by means 


that could be regulated, for their own purposes, 


of the furnace registers. 


As regards the lowest room, it was also new, to have 
a fireplace heater, that gave out a steady and uniform 
heat, and that did not require frequent attention, and 
that was cleanly. 


Again the Court says: “ By their aggregation the 
“new structure contains all the advantages which re- 
‘sided before separately in several structures. The 
“new heater is therefore a better heater than any 
‘which preceded it.” 


fs? 
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If it were a mere case of aggregation, the parts could 
be separated and the same result would be accom- 
plished by using each independently. 


Take, for instance, the rubber-tipped pencil in Peck- 
endorfer vs. Faber, 92 U. S., 347. Cut off the rubber 
end from the lead end of the pencil, and you have two 
pieces with which you can accomplish precisely what 
you would have accomplished, if they had remained in 
one piece. Their union was held to be an aggregation. 


Separate the various parts of the Thatcher Fireplace 
Heater, and the whole apparatus will cease to work as 
it did before. The efficiency ot the whole depends for 
its action, upon one fire, fed by one magazine. 


In the case at bar, it is obviously impossible to pro- 
duce the same results, by the independent use of the 
different parts, that is produced when the parts are 
combined. It is their union that makes them efficient. 
Therefore it is a case of a combination, resulting 
in a new article of manufacture, producing a valu- 
able result, which eannot be produced if the com- 
bination is broken, and not a case of ageregation, 
where the same result can be obtained, by the indepen- 
dent use of the different parts, so disconnected. 


But we can go much further. When the Court says 
that the new structure contains, by an aggregation of 
parts, “ the advantages which resided before sepa- 
rately in several structures,” the inevitable inference is 
that by the independent use of the several struct- 
ures, in which these ‘advantages reside, the same 
results can be obtained. 


The results attained by Thatcher can never be at- 
tained by the independent use of any number of 
structures, which existed prior to Thatcher. Put the 
Bibb & Augee fireplace heater, and a base-burning 
stove side by side, and let them act independently 
and the results attained by Thatcher are not reached 
by their independent action. 
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Even if it were otherwise, such a fact would not be 
fatal to the claim of invention. The Bibb & Augee 
heater and the base-burning stove together contain 
many elements, which Thatcher’s heater does not. It 
required an analysis of both the Bibb & Augee heater 
and the base-burning stove—a separation of the parts 
of each, which were united in efficient union, and an ap- 
preciation, that, when thus separated, a new and much 
more efficient union could be made between the Bibb 
& Augee heater, with one of its elements omitted, and 
an element of the base-burning stove, discarding the 
remaining elements of both. 


This Thatcher did, and this the proofs show, and the 
Court has found, was not obvious. 


It would have involved invention, even though 
Thatcher’s heater did nothing more, than resulted from 
the independent action of other pre-existing structures, 
because it dispensed with elements, which existed in the 
two together. 


Much more did it involve invention when Thatcher’s 
structure attained results, impossible of attainment by 
the independent action of structures, which before 
existed. 


Assignment of Errors. 


- ; : 

[he appellants specify the following errors upon 
which they rely, and in regard to which the decree is 
alleged to be erroneous: 


1. In that the Court below decreed that the invention 
embracing and forming the subject-matter of the first 
claim of letters patent No. 104,376, patented June 14, 
1870, to John M. Thatcher, is wanting in patentable 
novelty. 
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2. In that the Court below decreed that the invention 
embracing and forming the subject-matter of the second 
claim of letters patent No. 104,376, patented June 14, 
1870, to John M. Thatcher, is wanting in patentable 
novelty. 


3. In that the Court below decreed that no claim for 
infringement of the first claim of said letters patent can 
be sustained by the appellants against the appellees. 


4. In that the Court below decreed that no claim for 
infringement of the second claim of said letters patent 
can be sustained by the appellants against the ap- 
pellees. 


5. In that the Court below decreed that the bill of 
complaint filed by the appellants against the appellees 
be dismissed, and that the appellees recover of the ap- 
pellants their costs, charges and disbursements, to be 
taxed by the Clerk of the Court below, and that said 
appellees have execution therefor. 


6. In that the Court below did not adjudge the first 
and second claims of said letters patent to be valid, and 
that the appellees had infringed the same, and in that 
it did not enter the usual decree for injunction, and 
account of profits and damages with costs in favor of 
the appellants. | 


All these assignments of error, virtually involve but 
one question, and that is whether the improvements of 
Thatcher involved invention. 


In the brief of the argument, we shall endeavor to 
show that the Court below erred in holding that 
Thatcher’s improvements were not patentable, and we 
shall also consider briefly the other grounds of attack 
upon the appellants’ position, all of which were decided 
in our favor by the Court below. 


Brief of the Argument. 


In giving the Court a correct statement of the ques- 
tien involved in this appeal, it has been necessary, 
incidentally to state many of the leading facts, and 
upon some points, it will be unnecessary to add any- 


thing. 


We have already shown what was the nature of the 
complainant’s invention, in view of the state of the art, 


and in what it consisted. 


It. now remains to diseuss more fully the matters of 
fact and of law, which bear upon the questions, as to 
whether or not the improvement was an obvious one, 
in view of the state of the art, and whether it was an 
ageregation as distinguished from a combination. 


As we have before stated, we consider this question 
of patentability the only debatable poimt in the case. 


THE SUBJECT MATTER OF THE FIRST AND SECOND CLAIMS OF 
THATCHER'S PATENT INVOLVED INVENTION. 


1. Jf aras not an obrious thingy lo those skilled in the 
art, to devise a preplace heater, in whieh the MAIAZINE 


1s erlended fo the feed OPENlag of the outer CASING. 


Defendant's witness LEssSTER, a manufacturer, testi- 
fies to having made fire-place heaters with such a mag- 
azine feed “about the year 1870” (p. 160), and that he 
would have applied fora patent, if he had appreciated 
the importance of the invention (p. 161). 


The defendant’s witness Bupp, tried to introduce a 
magazine, feeding from the top, into a fireplace heater, 
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and after constructing three or four heaters abandoned 
the experiment as g failure (p. 203). 


After having stated that he burned anthracite coal 
in these heaters, he is asked (p. 203) : 


x-Q. 32. “How many of them did you burn anthra- 
cite coal in and where and how long ?” 

A. **I can’t say how long ; sufficient to prove a failure, 
‘near Seeond avenue, One Hundred and Nineteenth 
“street; another at, I think, No. 244 West Fourth 
“street, this city. They were both taken up and _ re- 
“ placed by others—the only experiments I have had.” 


He attributed the failure of these heaters to the 
presence of the magazine (p. 209). 


JORDAN L. Morr, another witness for defendants, tes- 
tified to having manufactured and put a fire-place heater 
with the top-feed magazine into his own house some- 
where about January or February, 1868, 2nd that * the 
object in placing it there was for trial.’ He considered 
that it required careful tests and experiments before 
finally adopting it (pp. 155, 388 and Exh. Mott Cata- 
logue, p. 20). 


Mott further says: © 1 tested this heater two winters 
‘ before putting them on the market ” (p. 156). 


In this connection, it may be well te state that Mott 
swears that he gave the idea of this heater to Burrows 
(p. 157). But he subsequently relinquished to Burrows 
wll interest, that he might have in the patent upon this 
invention for which Burrows had applied, by a written 
instrument, in which he disclaimed the invention him- 
self, in favor of Burrows (p. 145). 


The importance of the improvement is proved beyond 
question by the large number of persons who applied 
for a patent thereon. The trade appreciated its great 

- 
importance. 
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The interference declared was appropriately spoken 
of in the Patent Oftice as the “ Big INTERFERENCE ” * 
(p. 143). 


Mr. Brevoort, the plaintiff's expert tersely summa- 
rizes the bearing of those facts upon the question, we 


are considering, thus (p. 120): 


“The problem, which Thatcher had before him, was 
to place the magazine of his patent, within the Bibb & 
Auvee fireplace heater, or, rather, his invention may 
be said to have consisted in the conception of the idea, 
of taking out the fuel chamber, or pot of the Bibb & 
Auvee device, and substituting therefor a magazine of 
the kind, shown in the Thatcher patent, the execution 
of which conception, if successful, had for its object, to 
confer upon the fireplace heater the regularity and 
stendiness of action, which alone could be secured by 
the use of a magazine, standing ready always to auto- 
matically feed the fire, Whenever it Way become neces- 
sary. Now, if was not at all an obvious thing, that this 
large mass of unignited coal could be put within the 
comparatively limited compass, necessary for the ordi- 
harry fireplace heater, in place ot the Incandescent eoul 
contained in the pot or fuel chamber of the Bibb & 
Augee heater, and still leave a heater which would be 
sueeesstul. dndeed, one of the defendant’s witnesses 
in this case placed a magazine in a fireplace heater, 
tried it and abandoned tt as useless, and as a positive 
injury rather than, as future experiments have shown, 
a great benefit to the structure. Another witness 
seems to have introduced «a magazine into one of his 
fireplace heaters at about the date of ‘Thatcher's 
patent. This witness says that he did not think it was 
Important, but says that had he known anything of its 
importance he would have got a patent for it. These 

= "Phe parties to the interference were David Stuart and Richard 
Peterson, assignees of D. Stuartand 1. Bridge, of Philadelphia; John 
M. Thatcher, of Bergen, N. J.; Abraham ik. Sanders, of Brooklyn, 
N. ¥.; David Stuart and Lewis Bridge, of Philadelphia; Bentley C. 
Bibb, of Baltimore ; Samuel B. Sexton, of Baltimore: B.C. Bibb & 
P. Klotz, of Baltimore ; Philip Klotz, of Baltimore ; William Burrows, 
of Brooklyn, N. ¥.; A. KX. Sanders, of Brooklyn, N. Y.; John Martino, 
of Philadelphia; B.C. Bibb, of Baltimore, and Stuart & Peterson, of 
Philadelphia. The repetition of names which occurs indicates that 
the improvement was involved in different upplications of the same 


persons (pp. 26-99, [55 142). 
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two witnesses clearly show that the putting of a maga- 
zine into a fireplace heater was not obvvously a good 
method of improving the old Bibb & Augee heater ; 
and that even after a magazine had been introduced, 
its utility was not manifest without experiment and 
eareful trial; and this testimony is given by men 
who, apparentiy, were thoroughly skilied in the art, 
and had had much and long experience in the fireplace 
heater business.” 


The utility of Thatchers improvement is most 
emphatically. shown by its general introduction (pp. 
13—-7)). 

The evidence on this point is uncontradicted Mr. 
Thatcher says : 


(. 13. Please state to what extent, in freplace 
heaters, there has been introduced, since the 
issue of. your patent, the combination of a 
evlinder or body, projecting outward from the mantel 
or frame, a fuel magazine or feeder within the evlin- 
der, and an opening, through which the said maga- 


zine can be fed from above, as described tn your 
patent, and how extensively fireplice lierters have, 
within that time, been made with magazines, extend- 
ing to the feed opening of the onter casing, as de- 
scribed in your patent.” 


A. The combination referred lo has been introdueed 
Lnto nearly or qiite ererything that his heen nice Ps 
wine hundred anid A ee oud of (ft thousand have 
heen made, having their magazines feed from the lop ad 
Ihrough the outer easing, The device was generally 
introduced very shortly after the patent was Issued. 


(14. To what extent have the owners of the patent 
No. 104,576 introduced the device embraced in the 
claims in controversy in this suit into public use ? 

A. By the tens of thousands. 

(2.15. What, if any, outstanding stove was there, 
having a magazine, at the date of your invention, that 
could have been set up in a fireplace, so as to be made 
practically useful in that situation ? 

A. There was none. 

(J. 16. In such structures as the fireplace heater, 
shown in your patent and “ Defendants’ Exhibit, Burtis 
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& Graff Fireplace Heater,” what is the condition of 
the fuel in the magazine ? 
Unignited. 

(). 17. Where is a fireplace heater set up ? 

al. In front of and in the mantel of the room in which 
the heater is placed. 

M18. About what is the size of the opening of : 
ini ante] (such as you refer to in your last answer) in 
which the appari atus must go, that is to warm the room 
in Which it is placed at the same time that it warms 
rooms above ? 

Al. About 2 feet to 2 feet 4 wide and 2 feet 4 high. 

19. What bearing does this fact have upon the 
construction of a fireplace heater ? 

A. It compels you to construct the apparatias 
adapted to these limits. 

(). 20. Considering the size of the apparatus and the 
necessarily small compass within which it must act, Is 
much or little required of it? 

A. More is required of it than any other heating 
apparatus mace. 

(A. 21. In view of the amount of work required of it, 
and of its acting within so small a compass, state 
whether or not, prior to your Invention, 1f was supposed 
that a magazine to hold a reserve of unignited coal fed 
from above or through the outer casing was applicable 
to it and still enable it to satisf, actorily do the required 
work of warming the room in which it was set up and 
at the same time satisfy those occupying the rooms 
above ? 

A. It was not. 

(J. 22. Priorto the time of your invention, state in 
whose fireplace heaters a fuel receptacle had been 
introduced ¢ 

A. S. B. Sexton’s and Bibb & Angee; specimens of 
each of those heaters are here as exhibits. 


Where a particular result, long desired and sought, 
but never attained, has at last been achieved by means 


of creat simplicity, the simplicity of the means will not 
prevent the subject-matter from being patentable. 


After the problem is solved it may seem that it could 
have been done by any one possessing technical skill, 
but the fact that it had been often previously sought 
without avail, will go to prove almost conclusively that 
invention was involved. Smith vs. The Goodyear 
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Dental Vuleanite Co., 98 U.S. 486, is a leading case in 


support of this proposition. In that case the Court - 


says (p. 495): 


“Undoubtedly the results or consequences of a pro- 

. cess or manufacture may in some cases be regarded as 
of importance when the inquiry is whether the process 
or manufacture exhibits invention, thought and ingen- 
uity. Webster, on the subject-matter of patents, p. 30, 
says: ° The bility of the change, as ascertained by tts 
CONSEG ENCES, is the real pi ‘actical test of the sufficiency of 
an ‘neention ; and since the one cannot exist without the 
other, the existence of the one may be presumed on proof 
of the existence of the other. Where the utility ts proved 
to extst in any degree a sufficiency of trvention to support 
the patent must be presumed.’ We do not say the single 
fact that a device has gone into general use, and has 
displaced other devices which had previously been 
employed for analogous uses, establishes in all cases 
that the later device involves a patentable invention. 
It may, how ever, always be considered ; and when the 

other facts in the case leave the question in doubt, it is 
sufficient tv turn the scale.” 


Another leading case on this subject 1s Loom Co. vs. 
Higgins, 105 U.S. 580. This suit was founded upon 
Webster's patent for “ improvement in looms,” especi- 
if ally adapted for the weaving for carpets.. Mr. Justice 
Bradley, in delivering the opinion of the Court, says 
(p. 591) 


“It is further argued, however, that, supposing the 


devices to be sufficiently described, they do not show 
any invention; and that the combination set forth in the 
i fifth claim 18 L Were aggregation of old devices, already 


well known ; and therefore it is not patentable. This ar- 
gument would be sound if the combination claimed by 
Webster was an obvious one for attainuy the advantage 
proposed -one which would oceur to iy mechanic skilled 
in the art. But itis plain from the evidence, and from 
the very fact that it was not sooner adopted and used, that 
if did not for years oceny in this light to even the most 
skillful persons. It may have been under their very eyes, 
they may almost be said to have stumbled over it; but 
they certainly failed to see it, te estimate its value, and to 
bring it into notice. Whowadas the first to see it, to 
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understand its value, to give it shape and form, to 
bring it into notice and urge its adoption, is a question 
to which we shall shortly give our attention. At this 
point we are constrained to say that we cannot yield our 
assent to the argument that the combination of the differ- 
ent parts or elements for attaining the object in view was 
so obvious as to merit no title to invention. Now that 
it has succeeded, it may seem very plain to any one that 
he could have done it as well. This is often the case 
with inventions of the greatest merit.” 


The case of Consolidated Valve Co. vs. Crosby Valve 
Co., 113 U.S., 157, is also in point. Richardson, the 
patentee, had a patent for an improvement in steam 
safety valves. Numerous prior existing steam safety 
valves were put in evidence for the purpose of invali- 
dating the patent, and the decree of the Circuit Court 
was against the inventor; but this Court, reversing the 
decree of the Circuit Court, held that the fact that the 
prior valves were not used, and the speedy and exten- 
sive adoption of Richardson’s valve, supported the 
conclusion that the latter was novel, and patentable. 
Mr. Justice Blatchford, delivering the opinion of the 
Court, says (p. 179): 


“ Richardson’s invention brought to success what prior 
inventors had essayed and partly accomplished. He used 
some things which had been used before, but he added 
just that which was necessary to make the whole a practi- 
cal/y valuable and economical apparatus. The fact that 
the known valves were not used, and the speedy and 
extensive adoption of Richardson’s valve, are facts in 
harmony with the evidence that liis valve contains just 
what the prior valves lack, and go to support the con- 
clusion at which we have arrived on the question of 
novelty.” 


See also 
Winans vs. Denmead, 15 Howard, 330. 
Gaylor vs. Wilder, 10 Howard, 477, 483, 
3d exception, p. 484. 


The facts in the case at bar bring it well within the 
principles that have been so clearly laid down in the 
three leading cases from which we have quoted. 
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Thatchers patent has been criticised, because the 
advantages of his new structure were not sufficiently 
specified therein. This, however, was not essential. 


Smith vs. Goodyear Dental Vulecanite Co., 


95 U.S., 486. 


We are aware that in numerous recent cases, this 
Court has declared the patents therein involved to be 
void, as lacking in patentable novelty (Vinton vs. Ham- 
Uton, 104 U. S., 485; Hall vs. Macneale, LOT U.S., 90; 
Atlantic Works vs. Brady, 107 U.S., 192, 200 ; Slawson 
vs. Grand Street Railroad Co., 107 U. S., 649; King vs. 
Gallun, 109 U. S., 99; Double-Pointed Tack Co., vs. 
Two Rivers Manufacturing Co., 109 U. 8.,117; Estey vs. 
Burdett 109 U.S., 633; Bussey vs. Excelsior Manufac- 
turing Co., 110 U. S,, 181; Pennsylvania Railroad Co. 
vs. Locomotive Truck Co., 110 U. S., 490; Phillips vs. 
Detroit, 111 U. S., 604; Morris vs. MeMuillin, 112 U.S., 
244; Hollister vs. Benedict Manufacturing Co., 113 
U.S., 59; Thompson vs. Boisselier, 114 U.S., 1, 11; 
Stephenson vs. Brooklyn Railway Co., 114 U.S., 149; 
Yale Lock Manufacturing Co. vs. Greenleaf, 117 U.S., 
904; Gardner vs. Herz, 118 U. S., 180; Clark Pomace 
Holder Co. vs. Ferguson, 37 O. G., 1479). 


An extended review of these cases is unnecessary. In 
most of them the change from what had before existed 
was obvious, or of trivial importance. 


But in none of the cases cited, or in any other in 
which this Court has held the patent void as lacking in 
patentable novelty, have the follewing conditions 
existed : (1) affirmative proof that the structure therein 
shown was of such a nature as not to be obvious to 
those skilled in the art, but, on the contrary, that it 
seemed obvious to them that such a structure could 
not be a practical success ; (2) the necessity of experi- 
ment to demonstrate the suecess of the new structure ; 
(3) the universal introduction of the improvement 
after it was made, thereby showing the keen apprecia- 
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tion by the trade and the public of the value of the 
improvement. 


Add to this the number of those skilled in the art 
who appreciated the value of the invention, and en- 
deavored to patent it for their own benefit, thus show- 
ing that those skilled in the art considered that it 
involved invention, and recognized its importance. 


All these facts remove the Thatcher patent a long 
way from the criticisms and objections made to the 
patents involved in the cases just cited. 


A non-analogous use, referable to invention, is a new 
use and is patentable, but an analogous use, referable 
to the skill of the workman, is a double use and not 
patentable. 


The tests in determining whether a use is analogous 
or new are well summarized in 


Merwin on Patentability of Inventions, 


§ 92. 


“We may sum up the principles which govern this 
class of cases as follows: (1). A non-analogous, in other 
words a non-inferable ov deducible, use is patentable ; 
(2.) Invention may be shown in the means, whereby the 
old contrivance is adapted to the new use, and the new 
use may be patentable on that account ; (3.) Such means 
of adaption, though not implying invention, may tend 
to show that the new use is a non-analogous one; (4.) 
[Experiments made to ascertain the practicability of the 
new use are strong evidence to prove that invention 
was required to conceive of it—in other words, that 
it is a non-analogous, and therefore patentable use.” 


Under the above tests, the first and fourth support 


Thatcher's claim to invention, while the second and 
third have no application. 
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NO QUESTION OF AGGREGATION IS INVOLVED IN THIS 
CASE. 


Thatcher’s whole invention is clearly expressed in 
his second claim. It needs no paraphrase or construc- 
tion. The first claim is a narrower modification of the 
second. 


Thatcher's invention consisted in introducing “a 
magazine extending to the feed opening of the outer 
easing, into a “fireplace stove or heater,” which it was 
supposed by those skilled in the art could not be done, 
with a practically successful result. 


The means that Thatcher employed to accomplish 
his result were simple. Into the cylinder or body of 
the heater projecting outward from the mantel, he intro- 
duced the fuel magazine so as to allow it to be fed 
through an opening in the upper part of the heater, in 
front of the mantel. The defendant’s structure plainly 
accomplishes the same result by the same means, and 
this is probably the reason why the infringement is not 
denied in the answer. 


The simplicity of the means, for accomplishing a 
result, is no objection to the validity of this patent. 


Loom Co. vs. Higgins, 105 U.S., 580. 


(See quotations from opinion supra). 


In our criticisms upon the opinion of the Court be- 
low, we have already sufficiently marshaled the facts 
bearing upon this question, and we have clearly 
shown, that, under well-known rules of law, the facts 
show that Thatcher’s improvement was a combination, 
making a new article of manufacture, a new structure, 
which accomplished valuable and novel results, which 
could not be attained by the separate use or action of 
its constituent parts, nor could such results be attained 
by the independent use or action of separate prior strue- 
tures, even though the latter contained, in the aggre- 
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cate, many elements which Thatcher’s structure did 
not. (see pp. 12-14, this Brief). 
THE EVIDENCE FAILS TO SHOW ANTICIPATION OF THAT- 
CHER’S INVENTION. 


As we have before shown, Thatcher made his inven- 


tion as early as October, 1866, and made his model’ 


prior to April 14, 1867, and had his heater set up with 
fire in it in September, 1867. All objections entered 
upon the record, during the examination of the several 
witnesses, called for the purpose of proving the existence 
of structures claimed to anticipate Thatcher's inven- 
tion, were insisted upon, in the Court below, and are 
still insisted upon. 


STRUCTURES NOT EARLY ENOUGH TO ANTICIPATE. 


None of these exhibits are referred to by defendant's 
expert. 


1. Zhe Mott Fireplace Heater. 


William Burrows, a pattern maker, is ‘the principal 
witness upon this topic. He states thatin June or July, 
1867, Jordan L. Mott, of the J. L. Mott Iron Works, 
employed him to make patterns for a magazine fireplace 
heater, for which he afterward made application for a 
patent, specifically claiming the combination of a top- 
feeding magazine with a fireplace heater (pp. 146-150, 
149-150, x-Y. 19 ; 132, 143). He states that the drawings 
were completed prior to August 10, 1867, and he then 
commenced making the patterns, which were completed 
prior to November 18, 1867; and he produces “ Defen- 
dants’ Exhibit, Burrows No. 2,” as a specimen of a 
heater made from the patterns. The patterns were 
made of wood (p. 152). 


Jordan L. Mott states that these drawings and _ pat- 
terns were made by Burrows in the fall of 1867 (p. 155), 
and that castings were taken from the wood patterns in 


the latter part of 1867 or in January, 1868, and that 
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such castings were mounted and put into his house, 
and that some time “during cold weather, during 
the months of either January or February, 1868, they 
were used, immediately after being placed” in his 
house ; that the castings so mounted constituted a com- 
plete fireplace heater, which operated in practice “ very 
satisfactorily ; (he object in placing it there was for trial.” 
That the first heater that was sent from the foundry to 
the store was on May 27, 1868, and the next on June 
22 1868, both being sent for the use of Augustus F. 
Weeks, the president of the J. L. Mott Tron Works. 
Mott says: “J tested this heater two winters before put- 
fing them on the market (pp. 155-167). 


Mott also states that he gave the idea to Burrows of 
ber 16, 1869, however, when Burrows was about to 
apply for a patent for this invention, and to sell the 
same to B. C. Bibb, of Baltimore, Jordan L. Mott ex- 
ecuted a written instrument in these words: 


this magazine fireplace heater (p. 157). Ou Novem- 


“T, Jordan L. Mott, do hereby relinquish any right, 
title and interest which IU might possibly have had in 
the invention assigned by this instrument of writing by 
William Burrows to Bentley C. Bibb, any interest 
which I might have had arising from William Burrows 
being my pattern maker, and not from any part taken by 
me as an inventor, for I took no such part therein ” 


(p. 145). 


This paper effectually disposes of the defense 
pleaded in the answer (p. 10) that Thatcher surrepti- 
tiously and unjustly obtained the patent for that which 
was originated and reduced to practice by Jordan L. 
Mott. 


In the catalogue of the J. L. Mott Iron Works, 
marked, ‘Complainant's Exhibit Mott Catalogue,” and 
bearing the imprint date 1871, this Mott Fireplace 
Heater is spoken of on page 20 thereof, as follows : 

“ After two years experience in testing and perfecting 


the Detiance Fireplace Heater, we now formally intro- 
duce it to the public ” (p. 38). 
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If this statement is correct, 1869 would be the year 
in which the heater was first so far eompleted as to 
have been tested. 


David Tompkins was also examined concerning this 
structure, and fixes the date when the patterns came to, 
the J. L. Mott foundry as about December, 1867. He 
saw the heater in question in use in Mr. Mott's house, 
“rather towards springtime, 1868.” It was lke Ex- 
hibit Burrows No. 2 (pp. 161-164). 


Even assuming that the witnesses Burrows, Mott 
and Tompkins, are correct as to their dates, they 
are all too late. Thatcher’s invention dates back to 
October, 1866, his Patent Office model was made before 
April 14, 1867, the invention was put in practice in the 
early fall of 1867, he began regularly furnishing the 
heaters to his customers as early as February 7, 1868, 
and he had about twenty of them set up in houses on 


or before May 1, 1868 (pp. 27, 29, 64, 35). The evidence 
conclusively shows that Thatcher’s invention is prior 
in date to that of Burrows, and that in “ The Big Jnter- 
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ference” inthe Patent Office between Thatcher's apph- 
cation and those of Burrows’ and many others, the in- 
vention in question was rightly found to belong to 


Thatcher (p. 148). 


2. The Fireplace Heaters manufactured by Budd. 


Joseph W. Budd testifies to the manufacture in 
1859, by the firm of Thorp & Budd, of which Henry L. 
Sudd was a member, of a heater marked ‘* Defendant's 
‘xhibit No. 1.” called the Phoenix (p. 200). He also 
testifies that another fireplace heater marked ‘ Exhibit 
Budd, No. 2,° had been manufaetured in New York 
since 1862 or 1863, by William H. Jackson & Son, and 
that the heaters like “ Exhibit Budd No. 2,” had eon- 
tinued to be sold to the present time (p. 201). 


Kxhibits Budd, Nos. 1 and 2, obviously do not con- 
tain the plainti/t’s invention. We shall hereafter have 
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oceasion to discuss these exhibits in connection with 


some others. 


The witness also states that in 1872 he made a fire- 
a place heater with a magazine feed suspended within 
| the body or cylinder of the heater, with an opening in ; 
the top of the heater, the magazine extending to the 
opening in the top, so that coal could be fed into such 
magazine-feed from the top of the heater (p. 201). 
He states that he made three or four such heaters, and 
set them up and tried them by burning coal in them, 
and then abandoned the experiment as a failure (pp. 
202, 203). 


fle attributes the failure to the presence of a magazine 
in the heater (p. 203, x-Y. 35). He had put in operation 
thousands of fireplace heaters (x-(. 36). 


3. The Fireplace Heaters manufactured by Lesster. 


William C. Lesster states that in 1866 he made the 
heaters described in his patent No. 62,625, dated Jan. 
29, 1867, in New York (p. 160), and he puts in evidence a 
specinen as “ Defendant’s Exlibit, Lesster, No. 1”’ (p. 
161). He states that about the year 1870—but he is 


; not certain as to the date—he made a fireplace heater 
| with a top-feed magazine, with a slide, which was put 


In as an extra precaution on account of gas. He pro- 
ip dnuees such a magazine feed and slide, with the portion 
, of the heater cvlinder into which the magazine feed 
was introduced, and they are marked “ Defendant’s 
Exhibit, Lesster No. 2.” This magazine was intro- 
duced into a heater similar to the heater without a 
magazine, ‘¢ Exhibit, Lesster No. 1” (pp. 160-161). 


He says (p. 161): 


(J. 9. At the time vou introduced this magazine and 
top-feeding construction in your heater, was such con- 
struction well known to you; if so, when did you know 
of its existing ? 

A. [ don’t know of its existing anywhere. 
(J. 10. You do not understand my question; I do 
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not ask vou as to your heater existing with it pre- 
viously, but whether you knew of a construction of 
magazine feed and hole in the top for introducing the 
coal into such magazine feed from the top, anywhere 
previous to your embodying it in your stove or heater, 
and if so, where ? 

A. I can’t answer, because I domt know; I might 
have seen or might not, for I did not think anythmg 
of its timportance when I made it, otherwise / wonld 
have gota patent for if,” 


He then states that he knew previous to that time of 
the use of magazines in outstanding stoves (p. 161). 


Both of the Exhibits introduced by Lesster dis- 
appeared ‘before the hearing in the Court below, but 
they are of no importance, in view of Lesster’s Patent, 


No. 62,623. 


EXHIBITS CLAIMED TO BE PRIOR IN DATE TO THATCHER'S 
INVENTION, AND REFERRED TO BY DEFENDANTS EX- 
PERT. 


3 The elmeriean Tleater. 


Robert Z. Liddle refers to a heater called the 
“American, manufactured by B.C. MeCann & Co., in 
Brooklyn, as early as 1866, and speaks of it as “now 
present a (}). 202). No such heater has ever been offered 
as an exhibit in the COUSE, tlthough it is referred to by 


Hawan, defendants’ expert, in lis testimony. 


A large number of patents, both of the United States 
and of Great Brita, were offered in evidence by the 
defendants for the purpose of anticipating Thatcher's 
invention. [ft will be convenient to consider the strue- 
tures shown in these patents in connection with the 
structures and models in evidence for the same pur- 


pose, 


We have also divided these exhibits into two classes. 
viz. ; those relied upon by defendants’ expert and con- 


cerning which the VIEWS of the defense have been 
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stated as to what their bearing is upon Thatcher's in- 
vention, and those not referred to by the defendants’ 
expert. and as to which the record is silent as to what 
their bearing is upon the patented invention. We 
perhaps might safely have disregarded this latter 
elass. In the words of Mr. Justice Clifford 
in Willer vs. Smith (18 O. G., 1048), “ Exhibits 
“introduced by «a party without needful explan- 
“ation do not deserve and will not receive much 
“consideration.” Inthe treatment of these exhibits 
by the plaintiff's expert, Mr. Brevoort, this classifica- 
tion is observed, except that im one or two instances 
exhibits offered in evidence during Mr. Hagan’s depo- 
sition, but not referred to by him, have been treated 
under the first class. 


NONE OF THE DEFENDANTS EXHIBITS PRIOR IN DATE 
TO THATCHER'S INVENTION SHOW WHAT IS DESCRIBED AND 
CLAIMED IN THE PLAINTIFES PATENT. 


LMerhibits explained by Defendants Livpert. 


My. Brevoort, having read the deposition of Mr. Ha- 
gan, and examined the various exhibits referred to in 
his deposition, is asked to state whether, in his opinion, 
any of the exhibits or structures referred to by the wit- 
ness Hagan do or do not show the invention of Thatcher, 
as referred to in the first and second claims of his pat- 
ent No. 104,376. We can do no better than to quote 
his answer in fall ( pp. 105-108) : 

Twill first refer to the various printed exhibits re- 
ferred to by Hagan and compare what is shown by 
them with the inventions of Thatcher, and I will lastly 
compare the structures mentioned by Mr. Hagan with 
the inventions of ‘Phatcher. The earliest patent referred 
to by the witness Hagan is Detendant’s Exhibit No. 19, 


‘being the reissued Letters Patent eranted to Nott, 


Oct. 17th, 1855.) This patent contains a large number 
of drawings showing stoves of various kinds and is to 
be considered in connection with Defendant’s Exhibit 
20, which is an enlarged view of one of the sheets of 
drawings, forming part of the Nott reissue, showing 


32 


Figs. 15 to 20. Mr. Hagan says in his deposition as 
follows, referring to the Nott reissue : 


On examining Figure 17 of the drawing, a fire- 
place stove or heater is illustrated, and at Figure 
20 a vertical section of a stove containing a fuel maga- 
zine within the stove body, and constructed to be sup- 
plied with fuel from an opening in the top of the maga- 
zine, 


Mr. Hagan also says, referring to the Thatcher Pa- 
tent and the Nott reissue, as follows : 


“Tf the invention claimed in Exhibit B, and there- 
‘in deseribed, be considered broad enough to cove 
‘ elements of Stove Structire, broadly, and without regard 
“to specine application, Ldo tind the elements named in 
“the Thatcher Patent to occur in the Nott reissue and 
‘as shown in figure 20 of the drawings attached to the 
“same, in which there is shown a stove body or eylin- 
“der containing a magazine or feeder within the eyln- 
“ der or body, and an opening through which the said 
‘¢ylinder can be ted from above.” 


T cannot find anywhere in the Nott reissue a state- 
ment that the things shown at Figures 17 or 20 are to be 
fireplace heaters in the sense of the Thatcher Patent ; 
that is to say, a heater adapted for simultaneously 
heatine the room in which it stands, and rooms or a 
room above. Indeed, the Nott patent says nothing 
Whatsoever about heating any apartment other than 
the one in which the heater is located. Consequently, 
I think that Mr. Hagan is wrong in classifving that 
which is shown in the Nott reissue, at Figure 17, as a 
fireplace heater in the sense of the Thatcher Patent, 
which latter patent deseribes a mechanism constracted 
for heating simultaneously the room im whieh it stands, 
and rooms above, being, in fact, a stove in front where 
it projects into the room, and a furnace behind where 
it sets within the fireplace. The protuberant front of 
the Thatcher heater is relied upon to radiate sutticient 
heat to warm the room in which it stands, while the 
large furnace-like heating surface of the portion within 
the fireplace is relied upon to heat the air which is to 
warm the apartments above. That which is shown in 
the Nott patent at figs. 17 and 20, so far as can be as- 
certained, are two stoves, one of which stoves is 
arranged to be fed from above, through the appro- 
priate opening, the fuel falling upon the erate 


below. This magazine, shown in fig. 20, is not 
arranged as is the magazine in the Thatcher Patent, 
to supply unburnt fuel to the central part of a fire- 
pot, larger in diameter than the lower end of the 
magazine ; but, on the contrary, in the Nott device the 
magazine and the fire-pot, on three of the sides, are 
formed by the same wall, the magazine merely being 
an upward extension of the fire-pot. The products of 
combustion in the Nott device are not allowed to come 
in contact with the outer wall of the stove, but pass 
only backwards over a bridge wall, then downwards 
and then upwards, on their way to the chimney. Thus 
the front outer shell or casing of the heater is never 
directly acted upon by the hot gases, and consequently 
the room must be heated, [ suppose, with such a de- 
vice, if placed in a fireplace, by allowing the air heated 
by the rear of the heater to come out into the room, 
and the direct radiation of heat from the front of the 
heater is not apparently relied upon for heating the 
room in which the device stands. This fact 1s made 
evident by the drawing of fig. 20, whieh shows a body 
of cold air between the fire-pot and that which forms 
the front of the heater, and fire-briek on each side, 
thus proving that the said device shown in fig. 20) was 
not intended to heat rooms above and below simultan- 
eously ; for to do this work successfully, the front of 
the heater must be hot enough to heat the lower room, 
while the back part of the heater must be hot enough 
to heat the air for the upperrooms. It must be borne 
in mind that fig. 20 1s not a cross-section of fig. 17 of 
of the Nott reissue, and consequently it is impossible to 
tell precisely how the front of fig. 20 is to be made. 
lies. 18 and 19 are cross-sections of fig. 17, and show 
no magazine or ‘chamber of preparation,” extending 
to the top of the stove. 


Considering now the first claim of the Thatcher 
patent, I tind the first element there referred to is 
av eylinder or body projecting outward from the man- 
tel or frame. The Nott reissue does not show such a 
construction—that 1s to say, it has not got a evln- 
(ler or body projecting outwards from the mautel 
or frame, upon the inside of which the products of 
combustion impinge, and upon the outside of which 
the air to be heated strikes, thus making the pro- 
jecting body or cylinder capable of heating the 
room inwhich the device stands. On the contrary, 
the Nott device has an air space intervening be- 
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tween its outer casing and the fire, or rather, between 
the outer casing and the chamber within which 
the fire is made. Above this double casing it is 
true that a single plate is used im the machine 
shown in Fig. 20; but as unconsumed fuel les within 
this plate, no heat is practically derived therefrom for 
heating the room in which the device stands. Lor the 
above reasons, Lam clearly of the opinion that the Nott 
device does not possess the first element of the first 
claim of the Thatcher patent, to wit, a cylinder or body 
projecting outward from the mantel or frame. 


The second element of the first claim of the Thatcher 
patent is a mantel or frame. In the Nott reissue I do 
not find shown any mantel or frame for making a tight 
joint between the heater and the marble mantel, and [ 
do not find it shown or stated in the Nott reissue that 
the devices there shown are to be set in fireplaces at 
all. For the above reasons, [ am clearly of the opimion 
that the Nott patent does not show the second element 
of the first claim of the Thatcher patent. 


The third element of the first claim of the Thateher 
patent is a fuel magazine or feeder within the cylinder. 
In the Nott reissue I do not find such a device, but, on 
the conwrary, I find that m Pig. 20 the “chamber of 
preparation, or receptacle for unburnt coal, is not 
Within a cylinder or body, which is the equivalent of 
Thatcher's, but that the so-called magazine and firepot 
are practically one chamber or box, thus precluding the 
possibility of heating the outermost casing of the de- 
vice bw the direct action of the products of combustion. 
It is an essential, [ think, of any successful fireplace 
heater, that the magazine, firepot and body should be 
so arranged in relation one to the other as to allow the 
products of combustion to impinge against the inner 
surface of the outer body or case. With the Nott de- 
vice, or with any device constructed with the walls of 
the so-called magazine forming on three sides of a 
square firepot merely a continuation of the said firepot, 
andwith a back draft,it is Impossible to heat the outer 
body ; so that, if the device in Fig. 20 was placed 
within a fireplace, with a closed mantel or frame, sufh- 
cient heat would not be radiated from the front alone 
to heat the room in which the device stood. for these 
reasons - do not think that the said Nott reissue at 
hie. 20 shows the third element of the first claim of 
the Thatcher putent, to wit, a fuel magazine or feeder 
within a evlinder or outer body. 
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The fourth element of the first claim of the 
Thatcher patent is an opening through which the 
sald magazine can be fed from above. Now, undoubt- 
edly the Nott magazine, such as it was, could be fed 
from above through an opening; but the magazine is 
not the magazine of the Vhatcher patent, 1s not a mag- 
azine projecting into the products of combustion, and 
is not, in any sense, the equivalent of the Thatcher 
magazine. Assuming that the fourth element of the 
first claim is limited to an opening arranged to conduct 
the fuel into a magazine which is the equivalent of 
Thatecher’s maevazine, i do not think that with such 
an understanding of the claim the Nott reissue shows 
the fourth element of the first claim of the Phatcher 
patent. 


The fifth element of the first elatim is obviously not 
shown in the Nott structure. 


Referring now to the secona claim of the Thatcher 
patent, I find that the Nott reissue does not show any 
one of the elements thereof, for the reasons elven in 
relation to the first claim, the difference between the 
first and second claims is that the first is more restricted 
than the second, in that it requires that the feed open- 
ing of the first claim shall be one through which the 
magazine can be fed from above; while in_ the 
second claim the feed opening might extend to the 
front or sides of the casing, or heater body projecting 
into the room. 


The patent to Nott, dated September 17, 1832. 
Defendants’ Exhibit No. 22, seems to be the reissue of 
a patent dated March 23, 1826. [do not find that Mr. 
Hagan has referred to this patent, and I do not find 
anything in it, which affects the inventions claimed in 
the Thatcher patent one way or the other. 


The next patent to which [shall refer is marked 
‘Defendant's Exhibit No. 17." and is an English Patent 
No. 8,065, granted in the vear 1839 to Harper & Walker. 
This patent shows and deseribes merely a stove to be 
placed out in an apartment, which stove bas in ita 
magazine for feeding the fire in the firepot below. It 
is in no sense a fireplace heater having a portion set 
within a mantel, and a portion extending out into the 
room, and it is not capable of being so used with any 
fireplace such as I have ever seen, and it seems to me 
clear that this exhibit does pot show the invention 


referred to in either one of the claims of the Thatcher 


patent. There are many differences between the Har- 
per & Walker outstanding stove and the Thatcher 
device, but they are so evidently for substantially 
ditferent things that it will be needless here to reter to 
the numerous distinctions in detail. 


The next patent to which [ will refer is the English 
Fetters Patent to Coad & Coad, No. 738, for the vear 
1852. 


This patent, though put in evidence by the defend- 
ant dering Mr. Hagan’s deposition, has not been 
referred to by Mr. Hagan. This patent does hot show 
anything but a range adapted tor cooking and to be 
set into the chimney breast, as is any ordinary range 
used in the kitchen of a house. No arrangements are 
shown for heating a room above, and indeed the Coad 
A Coad devices are incapable of serving the useful pur- 
pose of the Thatcher device, so far as that device is 
serviceable for heating the lower room continuously, 
or in other words, the room in which the heater stands. 
This patent does not show the invention of either the 
first or second claim of the Thatcher patent, and it is 
unnecessary to consider in detail all the differences 
which exist between the structures of Coad & Coad and 
the Thatcher structure. 


Lf will next refer to the Reissued Letters Patent 
of bb. TT. Roney, ‘ Defendant’s Exhibit No. 9.” 
This patent shows a base-burning stove and not 
a fireplace heater, provided with a firepot and a 
Inagazine passing trom the top of the stove down- 
wards to a point slightly above the top of the fire- 
pot. ‘This magazine is fed from the top. The stove of 
the Roney patent is what is commonly known as an 
outstanding stove—that is to say, the stove stands 
upon the floor of the room surrounded entirely by the 
airot the room, and does not stand within the fire- 
place. “Phe Roney stove is not intended to heat a 
POON rbove, and Is not so arranged as to be capable of 
heating the room in which it stands, as well as rooms 
above ; neither is the Roney stove capable of being set 
Ina firepliuce in sucha way as to warm two or more 
rooms. It Is unnecessary to further compare this 
Roney structure with the Thatcher device, for the rea- 
son that it evidently does not possess the combinations 
of either the first or the second claim of the Thatcher 
patent. 
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The next patent which IT shall refer to is the one 
eranted to W. ©. Durant, ‘ Defendant's Exhibit 
No. 13.° This) patent shows practically the same 
structure as the Roney patent, with the exception that 
the products of eombustion do not rise upward ¢ lirectly 
around the mavazine, but the air of the room is brought 
in contaet with the outside surface of the magazine, and 
the products of combustion pass upwards to the chim- 
ney through a separate passage-way. The Durant 
stove is not a hrepl: we heater, but is an outstanding 
stove arranged to heat only the room in which it stands. 
It is not adapted to be placed within an ordinary fire- 
place, and could not be so placed if desired. This stove, 
like the Roney structure, is not a stove in front and 
a furnace behind, as is the Thatcher structure, and 
which arrangement is essential for a successful fireplace 
heater. It is unnecessary for me to consider at length 
the Durant stove as it does not show the combination 


of either the first or the second elaim of the Thatcher 


patent, both of which claims only refer to fireplace 
heaters, which are substantially different from any out- 
standing stove with which I am acqainted. 


Mr. Hagan refers to the “ Treadwell Patent.” There 
is a Treadwell & Hailes patent, and there is a W. B. 
Treadwell drawing in evidence, and I do not know 
which of these exhibits he means. However, I under- 
stand the structures described in both exhibits, and 
neither of them are for anything but an outstanding 
stove, and neither of them are fireplace heaters, or are 
devices intended to be set ina fireplace. There are 
many other differences between the Treadwell and the 
Treadwell & Hailes devices, and the devices of Thatcher, 
but it is useless here to go into these differences, for 
the reason that neither of the patents referred to show 
the combinations of the first and second claim of the 
Thatcher patent in suit. 


The heater which Mr. Hagan refers to and which is 
ealled “© The American Heater,” is the one I understand 


“having upon it on the top plate the name B. McCann & 


Co., 273 Fulton avenue, Brooklyn, N.Y. This heater is 
a fireplace heater having a protuberant front and a fur- 
nace-like back, and is arranged to heat the room in which 
it sti nds, and also the room above. This heater has no 
magazine in it, but the fresh coal has to be put upon 
the fire by hi: ind whenever the fire needs re plenishing. 
This heater is distinguished from the device de- 
scribed in the Thatcher patent in that it has no mag- 
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azine of any kind. The American heater has an 
air space between the top of the heater proper and 
the upper plate, which is exposed to view when the 
heater is set, through which air space heated air can 
pass when it is not desired to heat the room above. 
Mr. Hagan also refers to the heater marked “ Budd 
No. 2,” which is the one I understand upon the top 
plate of which appears the words ‘‘ Jackson & Son, 246 
Front street, New York.” This exlibit is a fireplace 
heater, but like the American heater has no magazine 
of any kind; and like the American heater, whenever 
the fire needs replenishing, fresh coal must be put upon 
it by hand. This heater, also, ike the American 
heater, has an air space between the top of the heater 
proper and the top plate which is exposed to view, 
through which the air can be passed to the room when 
the heater is not warming the rooms above. Neither 
the Budd nor the American heater shows the invention 
of Thatcher as expressed in the first or secoud claim 
of his patent, for the reason that neither of the said 
heaters are provided with a magazine within which 
fresh coal can be placed, and which coal will, as the fire 
burns, be automatically fed from the magazin - into the 
fire-pot of the heater, thus insuring a steady fire, and 
enabling the device to be kept in operation for long 
periods of time without needing an attendant. This is 
one of the special features of Thatcher's fireplace 
heater, that it possesses a magazine for containing unig- 
nited fuel held in readiness to be automatically fed 
upon the fire when necessary, thus insuring the uniform 
action of the device, both as a stove to heat the room 
below, and a furnace to heat the room or rooms above. 
For the above reasons, I am clearly of the opinion that 
neither the American heater nor the Budd heater show 
the inventions of Thatcher as expressed in the first and 
second claims of his patent. 


DEFENDANTS EXHIBITS CLAIMED TO BE PRIOR IN DATE TO 
THATCHER’S INVENTION, AND NOT REFERRED TO BY DEFEND- 
ANTS’ EXPERT. 

1. The Morning Glory Stove. 

Jordan L. Mott introduced as an exhibit an out- 
standing stove, marked * Mott No. 2” (p. 157). This 
stove disappeared after it was offered in evidence and 
prior to the hearing in the Court below, and there is 
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considerable doubt as to its structure (p. 157, and 
pp. 84, 88-89). Itis not shown to have any bearing 
whatever upon this controversy. 


2. The Nott Saracenic Parlor Grate.for dining rooms, 


te. 


The evidence of the witnesses concerning this grate 
is very voluminous. It is confused to such an extent 
that it is impossible to gather an intelligent idea of 
what the structure really was. 


It is probably for this reason that the defendants’ 
expert failed to refer to it. 


Many witnesses, experienced in the trade, including 
all those who testified to its existence, state that no 
such thing as this “Saracenic Heater” had been 
known onthe market for a great many years (pp. 78, 


165, 236, 254, 266, 288, 294, 297, 298, 301, 304). 


While we presume the Court will never look at it, 
we have deemed 1t proper, out of abundant caution, to 
review this evidence, and its bearing upon the case, in 
an appendix. 


Besides these exhibits there are a number of patents 
not referred to by defendants’ expert. 


Mr. Brevoort shows affirmatively that none of these 
exhibits, documentary or otherwise, have any bearing 


on Thatcher’s invention (pp. 108-117, 122-123). 
INFRINGEMENT. 


As has been before remarked, the answer, while it does 
not admit, does not deny infringement. As we have al- 
ready shown, there was nothing in the state of the art 
which tended to narrow Thatcher’s claim to the inven- 
tion of “ A fireplace stove, or heater, in which the magazine 
is extended to the feed opening of the outer casing,” as set 
forth in his second claim, and the first claim is simply 
a narrower modification of the second. It is admitted 
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by the defendant’s expert, that, if a broad construction 
(in accordance with the ordinary and natural meaning 
of the words) be given to this claim, the defendants’ 
heater infringes. The infringement is obvious on in- 
spection. The infringement is affirmatively proved by 


both Thatcher and Brevoort (pp. 14-15, 117-119). . 


It is proved by Thatcher, and not contradicted, that 
the fuel in the magazine of defendants’ heater is 
unignited (p. T4) 


CONCLUSION. 


The decree of the Court below should be reversed, 
and the Court below should be directed to enter a 
decree declaring that the first and second claims of the 
Thatcher patent are valid and that the defendants 
have infringed the same, and directing the usual de- 
cree for injunction and account of profits and damages, 
with costs, in favor of the plaintiffs. 


Bb. F. Les, 
Of Counsel for Appellants. 


4] 
APPENDIX. 


The Nott Saracenic Parlor Grate for Dining-rooms, 


cee.* 


Andrew Brown is the first witness as to this struc- 
ture. He produces ‘ Defendants’ Exlibit Brown,” a 
tin model, as representing the device in question, and 
states that it was made by H. Nott & Company previous 
to the year 1835, and after that down to about 1842 or 
1843 (pp. 165-166), and that these heaters “did heat 
rooms above where they were placed.” 


In describing the Nott heater, he states that: 

“The bottom plate is made of cast-iron, and the side 
is cust-iron, also the front. These are carried out 
about one foot ten inches high, or thereabouts, lined 
with fire-brick on the ends and back, with a division of 
fire-brick, about two-thirds of the size in width of the 
chamber of combustion, running down to about four 
inches above the grate, so as to allow a magazine for 
coal, with an opening behind this flue brick for the 
draft.” : 


He states also that the magazine had a damper at 
its top ‘‘ to let off the gases and make direct draft” 
(pp. 172-173). 


He states that the side and top pieces of the 
heater, marked A, B, on the exhibit, were “all full 
“of small holes in the whole front, to let the heat 
“out into the room, both top and side pieces” (pp. 
170-171), and that the model is not a correct represen- 
tation of the Nott heater, which was generally known 
to be a patented structure (p. 171). His cross-examina- 
tion having disposed of Exhibit Brown, (No. 1), he 
made and produced another tin model Exhibit Brown, 
No. 2 (p. 175), but on cross-examination he admits that 
this too is incorrect in most material particulars (pp. 
175, 178). 


* See p. 39 of this Brief. 


42 


He also produces a circular with wood cuts of the 
“Saracenic Parlor Grate for Dining Rooms, ec,” 
marked Exhibit Brown, No. 8, but this shows none of 
the features in question (p. 175). 


We ask the particular attention of the Court to the’ 
deposition of this witness, when it will be seen, from 
the whole seope of his examination, that his evidence 
is not to be relied upon for the purpose of giving a 
clear aud accurate description of this ancient Nott 
heater. He is certain about nothing (pp. 175, 182). 


Charles C. C. Rice is the next witness upon this 
topic (p. 235). He describes an old fireplace heater 
which he saw in 1869, (a date in itself too late), at 
Charles J. Shepard’s place of business. The witness 
vives no very clear account of the heater, its structure 
or uses, and an attempt failed to have him identify it 
as being the same as the “‘Saracenic Parlor Grate for 
Dining Rooms,” &e., shown in the wood cut marked 
‘ Defendants’ Exhibit Brown, No. 3.” In reference to 
the fuel chamber, Rice says: “I think that reservoir 
was lined with brick at the time I saw it” (pp. 235 - 


P56). 


Michael Hassen is the next witness on this subject. 
He had been porter in the store of Shepard & Co., 
Nott’s suceessors, since 1851. He characterizes the 
sketch put in evidence and marked ‘ Exhibit Hassen, 
for identification,” as a poor sketch, and does 
not seem otherwise to recognize its accuracy 
(pp. 239-240). This witness makes no statement 
that the heater in question, which he states he knew at 
Shepard's establishment as early as 1851, and for years 
afterwards, was ever used or could be used, to heat 
rooms above that in which it stood. 


tobert Z. Liddle is the next witness. He states 
that Shepard called his attention to an old fireplace 
heater in his store, at 242 Water street, New York, 
about the year 1864 or 1865, “ when he had given testi- 
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mony in the case of Thatcher vs. Merklee” (p. 252). 
It is proved that this suit was not begun until August 


22, 1866, and not ended until April 17, 1867 (p. 274). 


If the matter has any importance, this last date is 
too late. There is no certain connection between these 
dates, and his conversations with Shepard, from whom 
he derived his information, assuming that such conver- 
sations were of any moment. 


He says that Shepard stated that it represented 
heaters which he had sold many years previously (p. 
254). He states also that what he saw at Shepard’s 
store was like the “Saracenic Parlor Grate for Dining 
Rooms, «&c.,” shown in wood-cut “ Exhibit Brown, No. 
3, but that it was without the fireplace frame (p. 254) ; 
that Shepard gave him ‘‘a description of the Nott tire- 
place heater and a drawing of it in his (Shepard’s) own 
handwriting, as such fireplace heater was commenced to 
be made by Shepard's firm.” This drawing is marked 
“ Exhibit Liddle No.1” (p. 254). Liddle made the rough 
sketch, “* Exhibit Hassen ” (pp. 256-257.) He states that 
“Defendant’s Exhibit Brown, No. 2.” resembles what 
Shepard showed him, except certain differences in 
form (p. 257). The structure he saw at Shepard’s 
Was without the frame and urn of the wood-ecut, ‘ De- 
fendant’s Exhibit Brown, No. 3,” called ‘‘ Saracenic 
Parlor Grate for Dining Rooms, &e.” (pp. 264-265). 


We call particular attention to his answers to cross- 
questions 106-110 (pp. 265-266) which show conclusively 
that the witness had no personal knowledge whatever that 
the apparatus in question was a_ fireplace heater, in- 
tended to heat rooms above as well as the room tn which it 
was to stand. The fact that the perforated side and top 
pieces spoken of by the other witnesses were wanting 
is a most important fact, as is shown by the plaintiff's 


evidence in reply (pp. 76-78, 103-106, 115-117.) 


The witness had been actively engaged in the stove 
and furnace business for more than twenty-five vears, 
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and yet that was the only Saracenic grate he had ever 


seen (p. 226 x-Q. 111 112). 


He never examined the Saracenic heater move than 
vice (p. 267). 


He states (x-Y. 191, p. 277) that all the lines indi- 
eated in the drawing on “ Defendant's Exhibit Liddle, 
No. 1,” were not in the structure that Shepard showed 
him. He says: ‘*The lnes in the drawing which in- 
‘“ <iicate the chimney breast, mantel-shelf and flues for 
‘“ heated air and smoke, were not in the structure that 
* Shepard showed me.” 


Henry O. Andrews is the next witness upon this 
topic. He went to work for H. Nott & Co., in 1832, in 
New York, and remained with their successors, inelud- 
ing Shepard & Co., until 1876 (p. 277). They sold 
“Syphonic” heaters and ‘“Saracenic Parlor Grates ” 
or ** Nott Fireplace Heaters.” The place in which the 
fuel was fed into the fireplace heater was called ‘a 


chamber of preparation” (pp. 278-279). 


He says: 


“The coal was poured in at the top, and when 
full and burning it was burnt off at the bottom, it 
passed up behind a brick—down a flue into a chamber 
in the rear of the furnace, and then turned and went 
up two flues to the top, and was connected with a box 
on the top; on the top of that box wasa collar inserted 
to carry off the smoke and gas ” (p. 279). 


He stated that he last saw such a fireplace heater 
about 1875 (“five years ago”’’), at 242 Water street 
(VJ. 28, p. 280), but it afterwards turned out’that he 
referred to an entirely different structure from the one 
in question (x-(Y. 97-99, p. 288). 


He recognizes ‘* Exhibit Brown No. 3,” the wood cut 
circular, and states that the cut “Saracenie Parlor 
Grate, for Dining Rooms, &e.” does not show the 
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extended heating surface at the rear of the heater 
(pp. 281-282). He is then shown ‘“ Defendants 
Exhibit Liddle No. 1,” and is asked to state if he finds 
in it extended heating surface at the rear, and he 
answers, “I can’t say that that represents it” (p. 281). 
Upon a eloser examination he sees “ what is meant to 
represent the heater,” and says that “it is a very poor 
drawing” (p. 282). He states that the model “ De- 
fendant’s Exhibit Brown No. 3” (No. 2?) has one pipe 
too many in it (p. 282). He cannot state whether 
Charles J. Shepard had or had not knowledge, during 
the existence of Nott & Company and Stratton & Sey- 
mour, of such Saracenic fireplace heaters (p. 284). 
He states that the wings were perforated to let the hotair 
out into the room tin which the heater stoud (p. 285); that 
the “Syphonic” heater was not sold at as early a 
period as the * Saracenic ” (pp. 284-285). 


He is asked whether the Syphonie heaters had a top- 
feeding mechanism, and answers: ‘‘ IT am not pre- 
pared to answer that question, as [ have now forgotten ”’ 
(p. 287). He can give no clear statement of the con- 
struction of the “Syphonic heater” (pp. 287-288). Zé is 
more than ten years since he last saw a“ Saraucenic” heater, 
but he saw the “Syphonic” heater just before he left 
(1876), and he was constantly in the habit of seeing the 
* Syphonic” heater up to the time thal he left Shepard & 
Company (p. 288). 


Tn cross-questions 97 to 99, he states that his testi- 
mony in answer to questions 28-33 of his direct exam- 
ination, in which he stated the particulars of his knowl- 
edge of the “Saracenic”’ heater, and gave the names 
of the persons in whose houses such heaters were put 
up, Was erroneous, in that the answers should have 
referred to the ‘ Syphonic,” and not to the “ Saracenic ” 
(p. 288). 


We ask the careful attention of the Court to cross- 
questions 108 to 113 (pp. 289-290), which show very 
clearly that the memory of this witness is not to be 
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reed upon for a clear statement of the construc- 
tion, either of the “Saracenic,” or of the “Syphonic ” 


heater. 


He states that the tin model, ‘‘ Exhibit Brown No. 1,” 
differs very materially from the ‘“ Saracenic”’ heater 
(p. 290); that the * Saracenic” heater was patented by 


Dr. Nott (p. 291). 


He thinks any one living in New York City could 
find a sample of the Saracenic heater (p. 291). The 
holes in the wings of the frame of the Saracenie heater 
were alivays open. Those holes were about three inches in 
diameter, and about eight inches apart, and there were 
four in each wing (pp. 292-293) He states that the 
Syphonice heater was fed from tne front, and not as 
shown in the tin model, Brown No. 1 (p. 293). He says, 
that the Saracenic fireplace heaters were most fre- 
quently put in, to heat only the room, in which they 


were set (p. 294). 


Michael P. Low was also called to testify concerning 
this old Nott heater (p.297). He was a neighbor of the 
firms of Shepard & Co., Stratton & Co., and H. Nott & 
Co. He attempts to describe the heater, and says that 
Charles J. Shepard used to speak of fireplace heaters, 
and of having sold and put them up; that he 
saw these heaters between 1840 and 1850 or 1852 
(p. 299) im the store, 242 Water street, and Shepard 
had said that he had put up such heaters, to heat the 
room above, as well as the rooms, in which they stood 
(pp. 299-500). The last of these conversations was 
about 1871, long after Thatcher’s invention. He fixes 
definitely no certain date (p. 302). 


The frame of the heater had holes in it (p. 302). Te 
nerer saw sucha heater in HSE, and the last time he saw 
one at all was, he thinks, “some time subsequent to 1840” 
(p. 50-4). 


He testifies to having been recently shown a drawing 
or drawings said to represent the heater he testified 
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about, and that he found these drawings “very incor- 
rect and imperfect.” 'They were shown to him by de- 
fendants’ counsel before his examination was begun. 
He was also shown a tin model, said to represent the 
old heater, which he testified about, and he found it 
“very imperfect and incorrect.” He informed defendants’ 
counsel, prior to his examination, that he considered said 
tin model ** very imperfect and very tneorrect, or words to 
that effect.” The model in question was © Defendants’ 
Exhibit Brown No. 2,” and the drawings were Detfen- 
dants’ Exhibit. Liddle, No. 1 and Exhibit Hassen 
(p. 305). 


Thatcher shows, that a heater: construeted like the 
model * Exhibit Brown No. 2” would not hold coal of 


a size, that could be practically burned ina stove or 


heater (p. 76). 


None of the witnesses, examined in respect to the old 
Nott heater, pretend to state, that (he apparatus was 
adapted, to heat, simultaneously, rooms above, as well as the 
room, in which it stood, and obviously, the fauet that the 


fireplace screen was perforated with holes, which were per- 


manently open, and that the parts of the heater, exrposed 
in the POOIL, WerE separated from the fire, by Jire-brick at 
the sides, and cold air to support combustion at the frout, 
would render such action tinpossible. The most that any 
witness says is, that the holes were intended to let heat out 


into the room, in ichich the heater stood, when hot air was 


not used to heat rvoms above. 
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We submit that this evidence falls far short of the — 


strict requirements of law very clearly laid down in 

Wood vs. Cleveland Ltolling Mill Co., 4 
Fisher, 550. 

Parham vs. American Buttonhole Company, 
4 Fisher, 468. 

Hawes vs. Antisdell, 8 O. G., 685. 

Thatcher Heating Company vs. Carbon 
Stove Company, 15 O. G., 1051, 1052. 

Miller vs. Smith, 18 O. G., 1047. 


48 


Admitting, however, all that the witnesses state con- 
cerning the old Nott heater, it was not a structure that 
embodied Thatcher’s invention, or that could practi- 
cally answer its purposes. This is clearly demonstrated 
by the evidence of plaintiff's witnesses, Thatcher and 


Brevoort. 


Thatcher shows that in case the heater intended to 
be represented by ‘Exhibit Brown No. 2,” had had 
fire-brick introduced in its sides and back, as deseribed 
by the witnesses, and had been set up ina fireplace, 
with its castellated top and side pieces, perforated as 
they describe, the apparatus would have had no capacity 
fo heat the room, in which it iwas set up, simultaneously 
with the rveom or rooms above. The brick on its sides, 
and the air space in front of the fire, would thoroughly 
prevent its heating the lower room. The upper part or 
box, which holds unignited coal, is not capable of gen- 
erating any heat (p. 76). If there was an open flue be- 
hind the heater in the fireplace, leading to and heating 
a room on the floor above, the air otf the room would 
pass through the perforated sides and top piece, form- 
ing the eastellated frame, and the heater could not 
throw into the room any heat, generated within the fire- 
place, and behind the perforated castellated top and 
side frame (pp. 76-77). If, however, there was no open 
flue behind the heater in the fireplace, leading to 
another room, the heated air, generated by the heating 
surfaces, behind the perforated side and top frame, 
would pass through the perforations, into the room, in 
which the apparatus was placed (p. 77). 


In the wood cut marked “ Exhibit Brown No. 3,” the 
apparatus is called the ‘‘Saracenic Parlor Grate for 
“ Dining Rooms, &e.” This name, taken in connection 
with the description given, of its perforated sides and 
top piece, and the fact, that all the surfaces of the 
heater, in front of the side and top pieces, are 
prevented by the fire-brick on the sides, the air 
space in front, and the coal-box, filled with unignated 
fuel in the upper part, from becoming heated, so as to 
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heat the room by radiation, would indicate that the 
heater was intended to be used, only as a dining-room 
heater, for the room in which it was placed. The 
apparatus, while not adapted to heat the room in which 
it is placed by direct radiation, 1s particularly adapted 
to heat the room in which it is placed, by heated air, 
generated by surfaces, behind the perforated side and 
top frame, the air passing through these openings out- 
ward and upward, thus equalizing the temperature of 
the room. When used as a dining-room heater, the 
fact that it heated the room, not by direct radiation 
from its front, but by heated air from its rear, would 
render it peeuliarly useful. “ A dining-room is intended 
“for people to dine in, and for those seated at the 
“table in front of the heater, it is much better to 
“have the room uniformly heated by heated air, . 
“than to have a direct radiation of heat from the front 
“of the heater upon their backs” (p. 77). 


The air that fills the air space, extending across the 
whole front of the heater, in which are the four mica 
hight openings, indicated in the model, is eold air, which 
passes in through the openmeg at the bottom, and sup- 
plies combustion (p. 78). 


Mr. Brevoort’s evidence on this subjeet will be found 
at pp. 105.106, 115-117, 120. 


It is very full and satisfactory. It shows conelu- 
sively that “ the old Nott structure, if it ever existed, 
‘as testified to, would have deterred, rather than en- 
“couraged, any one from introducing such a_ fuel 
“ receptacle, as was there shown, into a fireplace heater, 
“ which was required to heat rooms above and below 
“simultaneously ” (pp. 120-121). 


Certainly, no such thing as this ‘‘ Saracenie Heater” 
has been known on the market for a great many vears. 


But when the magazine tireplace heaters, constructed 
in accordance with the tirst and second ¢laims of the 
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plaintiffs patent, made their appearance upon the mar- 
ket, they were an immediate suecess, and they have 
been made by the owners of the patent by the tens of 
thousands ¢p. 74.) These faets call to mind the lan- 
suave of Mr. Justice Swavne in the case already cited, 
DV vscrd Vs, (TVereland Rolling Vill C'o., 4 Fisher, ao, ONOHU> 


Where he savs: 


aT the fossils of veoloy, belonging to certaim classes 
of animads, regular gradations from oa low form = of 
organism toa much higher one are found to exist. The 
contrast between the highest and the lowest Is very 
striking. The same thing takes place in the progress 
of inventions. Models and machines in the same series, 
pon inspection, not unfrequently exhibit curious points 
of analogy to such fossils. Sometimes one will be found 
to reach almost the highest point afterward attained, 
but to fall short of it. 

The difference is that between success and failure. 

When a ereat sueeess is achieved in the field) of 
mnechanioen! invention, and the higher organism ts pro- 
tected by a patent itis almostas certain that iivasions 
will follow, as that there exists the relation of cause 
and effect. Suehois the volee of universal experience. 

When the infringer is ealled to account, one of two 
defenses is usually set up, and frequently both. Tirst, 
that the invention, in one of the lower erades, is sub- 
stantially the same with that of the patentee. The con- 
fidence of the attacking witnesses Is often In proportion 
to the distanee in time, that one is removed from the 
other. 

Their imagination is wrought upon by the = in- 
fluences to which their minds are subjected, and be- 
cuiles their memory. 

Wien the defense is made out, it is the duty of 
Courts and juries to give it effect. But such testimony 
should be weighed with care, and the defense allowed 
to prevail only where the evidence ts such as to leave 
no room for a reasonable doubt upon the subject. 
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BRIEF FOR THE APPELLEES. 


It is contended by complainants that the invention in 
controversy relates to an improvement in a ‘* Fire-Place 
Heater.” It is, however, neither more nor less than an 
improvement in a ‘‘ Stove.” The distinction sought to be 
made is due rather toa classification for convenience of dif- 
ferent kinds of ‘‘ stoves” in the Patent Office. Some are 
called ‘‘ Fire-Place Heaters,” because of their location in 
contradistinction to the location, when in use, of the out- 
standing stove. The distinction, however, is not well 
founded when urged in order to establish a patentable dif- 
ference between two classes of stoves merely because of 
the transferring of an element (fuel magazine) from the 
stoves of the one class into the stoves or heaters of the 
other class. 

The history of the Thatcher application is a most extra- 
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ordinary one. No less than four specifications respecting 
the alleged invention were filed between the date the 
patent was first applied for (March 24, 1868), and the date 
of its grant (June 14, 1870). (See Rec., pp. 39-64.) The 
Commissioner of Patents, on one of the rejections, took 
the proper legal position with respect to, at least, one of 
the proposed claims, when he said—‘‘and this arrange- 
ment of tubes 73 common tu coal stoves, whether used as 


jfire-place heaters or set out tr the middle of the apart- 


ment” (Rec., p. +7, fol. 82). Still, after over two years of 
gentle manipulation in the Patent Office this patent creeps 
out with claims to which this same objection equally ap- 
plies, but which for some unaccountable reason was not 
raised against them. 


THE SCOPE OF CLAIMS 1 AND 2 OF THE THATCHER PATENT 
AS CONTENDED FOR BY COMPLAINANTS. 


Two constructions of these claims of the Thatcher patent 
are urged upon the Court by the parties to this suit. 

The construction presented through the argument of 
complainants’ counsel would make the defendants in- 
fringers, but at same time renders such claims invalid be- 
cause of the subject matter not being patentable--in view 
of the state of the art. 


The construction of claims 1 and 2 hereinafter urged by 
the defendants, it is submitted, will give the complainants 
a good and valid patent; but as so construed, the defend- 
ants do not infringe. 


Mr. Brevoort, complainants’ expert, keeps up the 
Patent Office classification distinction merely, when he 
adds as a fifthelement of the ‘‘ First ” claim, ‘‘ the furinace- 
like back portion behind the mantel or frame that is 
essential to a fire-place stove_or heater” (Rec., p. 102, fol. 


175). 


\ T 
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He is, however, confronted with the following facts, 
namely: 


First.—That just such a fire-place heater with the ‘ fur- 
nace like back portion” existed, bat without the fuel 
magazine, prior to the Thatcher invention. 


SECOND.— We find that Mr. Thatcher only put into such 
old ‘‘ furnace-like back portion ” heater a fuel magazine 
constructed and arranged exactly as seen in the outstand- 
ing stove. 

Mr. Brevoort says at p. 122, fol. 209, X 18: “Such con- 
structions (the magazine in the outstanding stove coming 
up through the outer casing so as to be fed from the top 
of the stove substantially as stated in the specification of 
the Thatcher patent and referred to in the first claim 
thereof) are shown in patents earlier in date than the in- 
vention of Thatcher.” 

The ‘‘ American,” ‘‘ McCann,” and other like exhibits 
would be within the meaning of Mr. Brevoort’s answer to 
11th direct question, wherein he refers to fire-place heaters 
without a magazine. (Rec., p. 123, fol. 211.) 

Mr. Brevoort admits that the object of the top-feed 
fuel magazine of Defendants’ Exhibits Brown, and Van 
Wormer, McGarvey, and Russell patents, is, ‘‘to 
‘enable a supply of unignited coal to be held in readiness 
‘to automatically feed the fire when necessary (Rec., 
‘“p. 123, fol. 212, x-Q. 20); that it does not enable the coal 
‘to give out any more heat than would be given out by 
‘* the same amount of burning fuel utilized in an apparatus 
‘* having the same radiating capacity exactly; but the heat. 
‘fis more uniform, and the magazine usually being placed 
‘* within a cylinder forces the products of combustion as 
‘* they rise around the magazine into contact with the 
‘‘ outer wall or body of the device, and this probably tends 
‘* to increase the amount of heat radiated (x-Q. 21, p. 128, 
‘fol. 212). Just these effects are produced when a 
“magazine tis employed in the fire-place stove or heater 
‘* mnstead of within the outstanding stove.” (x-Q. 22.) 

Finally, x-Q. 24, p. 124, fol. 213, Mr. Brevoort concedes 
the case to the defendants when he says: ‘‘ Mr. Thatcher's 
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‘invention consisted in the conception that the magazine 
‘‘ of the outstanding stove which was fed through the top 
‘‘or through a hole in the outer casing direct, could be 
‘‘ beneficially located within the protuberant body of a 
‘* fire-place heater. This conception when developed in 
‘* practice constituted the Thatcher invention.” 


Mr. Brevoort also admits that the fuel magazine found 
in defendant’s fire-place heaters is an open work one, sub- 
stantially the same in construction as that shown in Ex- 
hibit Brown Patent (Rec., p. 125, fol. 214), and which 
is marked as patented thereunder. 


The Thatcher invention, consequently, by the testimony 
of complainants’ own expert, consists of the conception 
that the fuel magazine Thatcher saw in a stove standing 
out inthe middle of the room, could be stuck into the 
protuberant casing of the stove inserted in the fire-place 
of the room; and that he reduced the invention to practice 
when he changed the location of the fuel magazine from 
the one stove to the other. Not an element of the 
fire-place stove appears to have been altered mechanically 
in adding to it the fuel magazine of the outstanding stove. 
If any inventive faculty was exercised in the making of 
such an alleged invention (change of location), it certainly 
rests merely in the intellectual conception, that is, in the 
thought or idea that such a change of location of the fuel 
magazine would be beneficial. 

Can this be patentable, even conceding the change was 
beneficial? It was an obvious change; and one in the 
making of which did not call forth for more than the 
ordinary skill of the mechanic. [f this change is inven- 
tion, thousands of simple adaptations made every day of 
our existence in the workshops all over the country rise 
to the dignity of patentable changes and should be pro- 
tected as such. 

No new art process or manufacture is involved in this 
change of location of the fuel magazine from the one 
stove to the other. This point will, however, be more 
fully discussed with the aid of adjudicated cases further 
on. 
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So much has been said, up to the present, as to the 
patentability of the subject matter, in order to show to 
Where the absurdity of such a construction as complain- 
ants’ expert gives claims | and 2, leads. 


THE SCOPE OF CLAIMS 1 AND 2, AS CONTENDED FOR BY 
DEFENDANTS. 


It is not contended that claims 1 and 2 are invalid when 
properly construed. 

But it is contended that, according to the proper con- 
struction of said claims, defendants do not infringe. 

‘In short, we say, the patent is good, but we do not 
use it. : | | 

The patent must be construed in view of whatever is 
found in the state of the art; also, so as to save it from 
the objection of the subject matter not being patentable. 


The admission of complainants’ expert, at the close of 
the complainants’ case in rebuttal, saves us the necessity 
of examing into the state of the art in order to find, as 
matter of fact, just what Mr. Thacher did do in the mak- 
ing of this alleged invention. 

It is, therefore, unnecessary to consider in detail the 
evidence respecting the various kinds of outstanding 
stoves containing a fuel magazine opening into the top of 
the stove which existed prior to the alleged Thatcher in- 
vention. Nor, indeed, does it fairly appear to be disputed, 
but that fire-place heaters existed having the fuel maga- 
zine extended up to and through the top plate of the 
heater, so that the heater could be fed through such top 
opening and into the magazine; nor is it denied that the 
said heaters extended out in front of the mantel of the 
fire-place, and had radiating pipes at the rear, and that 
hot air was taken from the rear thereof up to and into 
the room above that in which the heater was placed. 


Pet pak ae - Mg ‘ ees ak tot : : - a 
Pa a) 9 bev ERY a 7 ie es Fok a er eae es PE in AE aed 
C ie hare ies | ¥ ote : age d “53 a tal he eg Kehag” . WO, Se 
2 Fa, ae er Ne eS re ig oe > G ae B.ii¢ ae Re ; - > cae Ls 
. wWhatn we 7 y Se gyl ¢ « ee BN os ie 4 ye wt 2 ee - ‘ ~i 
; “fi 4 Bis os “4 hs ¥ fe 
. . 


od 


taka? 
© 
ye 
ga 
¥. , 
¢ 
= 
4 
.; 
- 
¥ 
, 
&, 
*e 
Ps 
* 
7 

ef 


Ce 


a ee Nt ah ee a ch ly nee 


6 


Here the modified form of fire-place heater of Eliphalet 
Nott is referred to as made and sold in Water street, in 
the City of New York, long prior to the date of the alleged 
invention. 

The testimony of Andrew Brown, Henry O. Andrews, 
Michael P. Low and others, found in the Record, 
is to effect that these fire-place heaters were modi- 
fications of the structure shown in Nott’s fire-place heater 
patent, Defendants’ Exhibits 19 and 20, in that the fire- 
place heater, in the modified form, as put into use not only 
contained a fuel magazine, but that fuel was fed therein 
from the top of the heater and in front of the mantel, and 
hot air was conveyed to the room above, and that both 
the room above and the one in which the heater was 
placed were warmed thereby. 

Mr. Andrews, who did most of the repairs on these 
heaters, testifies that they served to heat the room in which 
they were set as well as the apartment above, and gave 
general satisfaction (Rec., p. 27, fol. 450); that he never 
heard any complaints that they did not heat both roonis 
at same time (?d.) ‘* This represents the heating part of 
‘* the furnace; this stands in the chimney—this part of it; 
‘* the heat that is made by this part of the furnace is con- 
‘* veyed up stairs ” (Rec., p. 283, fol. 456). Andrews also 
puts them up (Ques. 20, p. 279). 

Michael P. Low, the old stove veteran of Water street, 
says they would so heat both rooms if they were set right. 
(Rec., p. 299, fol. 483). 

Brown saw them from 1835 to 1843 and they heated 
both rooms (Rec., p. 165, fol. 284). 

Andrew Brown, salesman in Nott’s store on Water 
street, states that the air got warm in front of the stove as 
well as at the rear of tt (Rec., p. 182, fol. 306). 

Now there is no evidence to the contrary of above 
statements of these witnesses. 

See also R. Z. Liddle, Rec., p. 260, Q. 43; p. 266, x-Q. 107. 

He saw Shepard F. P. Heater in 1864 or 5 (Rec., p. 
252; (). 5). 


Mr. Brevoort attempts to overcome the force of this 
proof in a very peculiar and ingenious manner. He says: 
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‘¢ Assuming, however, that the statements of the wit- 
‘nesses are true, and that with the Nott heater hot pure 
‘* air was sent from the lower room to the upper room, 
‘and which air was discharged into the upper room from 
‘‘a register, even under such supposition the invention 
‘‘ of Thatcher expressed in the first and second claims of 
‘of his patent, No. 104,376, would not be shown by any 
‘* of these exhibits for the reasons which I previously gave 
‘‘in referring to the Nott patent of 1835, Defendant’s Ex- 
‘hibit 19 ” (Ree., p. 117, fol. 200). 

Now this is dismissing the matter without in the least 
attempting to meet it, because the reasons he gives as to 
the Nott Patent, Defendants’ Exhibit 19 (see Rec. p. 104, 
fol. 178), do not apply to the testimony of these witnesses. 
The witnesses do not say that the identical structure re- 
ferred in Defendant’s Exhibit 19 was used. They say that 
a modified structure was used, and by reason of which the 
hot air was utilized in the room above as well as in the 
room in which the heater was placed. 

Mr. Brevoort thereby virtually concedes all that is 
claimed for the Nott modified structure as made by the 
manufacturers on Water street, New York, long prior to 
any alleged invention of fire-place heater by Mr. Thatcher. 


Mr. Brevoort contends that there was no space between 
the exterior wall of the magazine and the inner wall or 
cylinder of the stove in this modified form of Nott fire- 
place heater. There is no dispute as to that; and even so, 
Thatcher’s patent is not for any change he has made in 
the introduction of the magazine, per se, within the cylin- 
der or body of the stove or heater. Mr. Brevoort admits 
that in this respect (insertion of fuel magazine) Thatcher 
never made any change, but merely followed the same 
construction found in the outstanding: stove. 


Given prior to the Thatcher alleged invention, the modi- 
fied form of Nott fire-place heater, heating both rooms. 
Given also prior to the Thatcher alleged invention the way 
of introducing the fuel magazine found in the outstanding 
stove, can it then be said that the way of introducing 
the magazine into such outstanding stove could not be 
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availed of in the modified form of Nott fire-place heater 
without being tributary to Thatcher? 


Now with all this proof in the case with respect to the 
state of the art at date of making of the alleged Thatcher 
invention, let us see what defendant’s expert, Mr. Hagen, 
says respecting the scope of the two claims in contro- 
versy. 

Mr. Hagen, fifty-five years of age, having resided 
nearly his whole lifetime in a locality where most of 
the stoves produced in the United States are manufac- 
tured, having for past eighteen years been brought al- 
most daily into contact with inventions for improvements 
in them, and consulted and employed ina majority of the 
cases litigated in the United States Courts involving stove 
patents, says with reference to the patented Nott fire-place 
heater, that he finds the elements named in the Thatcher 
patent (if Thatcher is to cover stove elements broadly) in 
said Nott reissue, fig. 20, in which there is shown a stove 
body or cylinder containing a fuel magazine or feeder 
within the cylinder or body, and an opening through 
which the said magazine can be fed from above. ‘‘ If the 
‘invention be limited by the patent in application to a 
‘* fire-place heater constructed with a concave back, form- 
‘‘ing a hot air chamber in connection with the heater; a 
‘* hot air chamber upon one side of the concave plate, and 
‘‘the other side of the plate between it and chimney a 
‘‘free passage for the smoke and gases, I do not find it 
‘* there” (Rec., p. 312, fol. 504). 

Again, Mr. Hagen says (when asked to compare the 
defendant’s structure with the first two claims of the 
Thatcher patent and all the patents showing the state of 
the art): 

‘‘ Tf we assume the Thatcher patent, as stated in the 
‘* first and second claims, to include elements of stove 
‘* structure consisting of a fuel magazine or feeder within 
‘* the cylinder and an opening through which the maga- 
‘* zine can be fed from above, broadly, and for the ele- 
‘‘ ments themselves rather than for a specific application 
‘‘ of these elements, then they undoubtedly are found in 
‘* the defendant’s device named in the question, But if the 
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‘“ claims refer to the specific application of these elements 
‘“and their combination with a particular kind of fire- 
‘* place heater, they are not there. 

‘“ As regards the second claim, the same conditions 
‘‘ which apply to the first as I have named apply to it 
‘‘also. The Thatcher patent describes but one kind of 
‘* fire-place heater or stove wich is peculiarly constructed 
‘* with reference to the ‘concave stationary back plate a,’ 
‘‘and this does not occur in the defendant’s furnace, 
‘* Exhibit Curtis & Graff Fire-place Heater; nor is the 
‘‘latter constructed with reference to its rear flue so as 
‘* to utilize such a concave plate ” (Rec., p. 312, fol. 505). 


Thus it will be seen that a construction is here given to 
the first two claims, which leaves the Thatcher patent 
ralid in face of the state of the art as shown by the patents 
in evidence as well as free from the prior use of the modi- 
fied Nott fire-place heater. 


WANT OF PATENTABILITY OF THE SUBJECT MATTER IF 
COMPLAINANTS CONSTRUCTION OF THE FIRST AND SECOND 
CLAIMS IS URGED. 


We are here brought face to face again with the pro- 
position presented by the complainant, namely: Because 
Mr. Thatcher thought of taking a fuel magazine out of 
one form of stove and putting 1t into another form of 
stove (called fire-place heater) he made an invention. 
Very ingeniously, and almost at the close of the case, 
there is brought into it proof respecting some patented 
forms of semi-magazine Baltimore heaters tu which the fuel 
is fed through a door in the side. It is attempted by such 
Baltimore evidence to establish that prior to Thatcher's 
alleged invention, efforts had been made at introducing a 
fuel magazine into a fire-place heater; and that such had 
only been partially successful; and to reason therefrom, 
that invention must have been exercised by Thatcher's 
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vetting into the body of the fire-place heater the top-feed 
fuel magazine just as it had previously existed in the out- 
standing stove. 

Because some men down in Baltimore were short- 
sighted, or had retrograded in sticking to a fire-place 
heater which fed in at the side door, does not prove that 
Thatcher made an invention by adopting that which 
existed farther north in the modified Nott fire-place heater 
and in the outstanding stoves of the period. 


Mr. Hagen, with his ripe experience in these stove cases, 
fitly concludes, after reviewing the state of the art on this 
question of patentability at p. 3138, fols. 506-507: 

‘* Tn my opinion no inventive capacity of mind was ex- 
‘“ercised in taking from an older stove a magazine which 
‘is fed from the top through an opening, and placing it 
‘* within the outwardly projecting body or cylinder of the 
‘** Budd’ or ‘ American’ heater. My principal reason for 
‘ this is, that no new result was produced by the combi- 
‘nation of the older outwardly projecting body or cylinder 
‘and a magazine. The magazine would perform the 
‘* same function in the Thatcher device that it did in the 
‘* Roney stove, the Treadwell stove, or the Durant stove; 
‘“and the outwardly projecting body or cylinder of the 
‘* Budd’ and ‘ American’ furnaces, or the ‘ Thatcher ’ 
‘*furnace would perform the same office, whether the 
‘* magazine was inserted or not; I will not state, however, 
‘that any peculiar arrangement of magazine and an out- 
‘wardly projecting cylinder, if new in the relation to 
‘“ which they were combined, would not constitute an 1n- 
‘* vention; but I cannot conceive that the mere grouping 
‘** together of these older elements, merely as an aggrega- 
tion, would call into exercise any inventive faculties of 
‘“ the mind whatever, but in application come within the 
compass of ordinary mechanical skill; a person seeing a 
magazine operating in the ‘ Roney’ stove, the ‘ Tread- 
‘** well’ stove and the * Durant’ stove, and also seeing the 
‘* projecting body or cylinder of the ‘ Budd’ or ‘American’ 
‘heaters, could apply the one to the other and produce 
the device shown in the * Thatcher’? patent without 
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‘* taxing any of the inventive faculties of the mind what- 
66 ever.” 


Mr. Curtis, in the 4th Edition of Curt. on Patents, 
says: ‘‘There is a very material distinction between apply- 
‘fing a new contrivance to an old object and an old con- 
** trivance to a new object. The former may be patent- 
‘* able, but the latter cannot be when the new agent 1s 
‘* merely one possessing a common analogy.” (Sec. 55.) 

Here the new agent is the fire-place heater form of 
stove. Just the same result is accomplished in both cases, 
namely, a reservoir for the storage of fuel to be gradually 
supplied to the grate surface. The two structures are 
clearly analogous; and the introduction of the fuel maga- 
zine within the cylinder of the one would suggest its in- 
troduction within the cylinder of the other. | 


Mr. Curtis also remarks (sec. 50, p. 37, 4th ed.): ‘‘ The 
‘* change ov new combination, or relations, must introduce 
‘or embody some new mode of operation, or accomplish 
‘“ some effect not before produced.” 


Now, the ‘‘ operation ” of the fuel magazine is the same, 
whether inserted within the cylinder of the outstanding 
stove, or within the cylinder of the fire-place stove or 
heater, namely: It contains and gradually supplies the 
grate surface with fuel; and the effect, a gradual consump- 
tion of fuel, is the same in either structure. 


Mr. Thatcher himself fails to establish any different 
mode of operation or effect of the fuel magazine within 
the fire-place cylinder over its mode of operation or effect 
when placed within the outstanding stove cylinder. (Rec., 
pp. 94-95.) | 


He shelters himself behind the fact that he never tried 
to find out; if any difference exists, he says, ‘* nothing 
‘but critical examination and practical demonstration 
‘* would enable me to tell.” (Rec., p. 95, x-Q. 1385.) 


Mr. Brevoort, as before stated, testifies that just the 
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same effects are produced when a magazine is employed 
in the fire-place stove or heater, as in an outstanding 
stove. (Rec., p. 123, fol. 212, x-Q. 21, x-Q. 22.) 


Mr. Bentley C. Bibb, one of the complainants, is asked 
and replies as follows: ‘* What difference in the connec- 
‘‘tion and attachment, that is of substance and not 
‘formal?’ <A. ‘*There is usually a different arrange- 
‘*ment of flues as applied to a fire-place stove that is not 
‘usually found to an outstanding stove, though, I believe, 
‘such alteration or change does not really produce a 
‘* difference in the working of the stove or heater.” 
(Rec., p. 189, fol. 316, Q. 58.) | 

David Stuart, another of the complainants, testifies 
that ‘‘the parlor stove and the fire-place stove placed in 
‘“the centre of the room as assuined, and being of equal 
‘* size both in grate surface and in other ways, both hav- 
‘ing the same radiating surface, would of course give 
“out the same amount of heat in the room.” (Ree.. p. 
214, fol. 350, Q. 72.) 

In answer to question 78, p. 215, Mr. Stuart testifies that 
‘* the location would make no difference if there is equally 
“as much radiating surface in the one case as in the 
‘* other.” 

He concludes as follows, in answer to question 79: ‘‘ If 
‘* both stoves were of the same size and projected equally 
‘“‘as farin the room and in the chimney, and each had 
‘the same radiating surface in every respect, they would 
“give out the same amount of heat to the upper apart- 
“ment and to the room as well.” (Rec., p. 215, fol. 351.) 

Mr. Joseph W. Budd, having 18 years’ experience as 
manufacturer of fire-place heaters, testifies (Rec., p. 201, 
fol. 333): that there would be no practical difticulty in in- 
troducing into a fire-place heater a fuel magazine, so that 
such magazine could be fed from the top, by a person 
having a knowledge of the previously existing outstand- 
ing stoves containing such a magazine. 


This is conclusive, that the addition of the fuel magazine 
to the fire-place heater produced no result over what it 
accomplished in the outstanding: stove. 
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IV. 


THE LAW IS WELL SETTLED THAT THERE IS NO INVENTION 
IN WHAT MR. THATCHER DID (TAKING INTO CONSIDERATION 
THE STATE OF THE ART), [KF THE CLAIMS OF HIS PATENT ARE 
TO BE CONSTRUED BROADLY. 


Let us examine some of the cases decided in the Amer- 
ican and English Courts wherein there is an analogy, so 
far as the facts are concerned, to the case at bar. 


In Brown wv. Hall, 6 Blatch., 401 (1869), the alleged in- 
vention was for an ‘‘ improvement in paint cans,” and the 
patentee claimed ‘‘the employment of a strengthening 
wire within a bead, and for the purpose herein shown and 
described,” and the specification stated the point of the in- 
vention to be, placing a wire within a bead near the top 
of the edge of the body of the can, close under where the 
cover, when on, would come to, in order to strengthen the 
sides of the can, and prevent them from collapsing by the 
great weight of the paint when the can should be held by 
the bail. The defendant proved that subsantially the same 
potnt of construction had been previously employed ti 
making ice-cream freezers. Held, that the patent was 
void; and the plaintiff’s bill was dismissed. 


In Tucker v. Spaulding, 18 Wall., 453 (1871), the plain- 
tiffs patent claimed the forming of recesses or sockets in 
saws or saw-plates for detachable or removable teeth on 
circulur lines, and in combination with these recesses, 
teeth having their base or bottom parts formed on circular 
lines as described. The defendant offered in evidence, as 
covering the subject matter of the plaintiffs patent, a 
prior patent having cutters of the same general form in- 
cluding circular base, as the saw-teeth of the other patent 
attachable to a circular disk, and removable as in the 
other, and the claim or purpose of the latter patent was 
for cutting tongues and grooves, mortices, etc. In con- 
nection with this offer, the defendant offered to prove by 
experts that the process of the two patents was substan- 
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tially the same. The Court below rejected the evidence. 
In reversing the judgment for this refusal, the Supreme 
Court through Mr. Justice Miller, said : 

‘* But if what it (the prior patent) actually did, is in its 
‘nature the same as sawing, and zits structure and action 
‘* suggested to the mind of an ordinarily skillful mechanic 
‘“ this double use to which tt could be adapted without ma- 
“terval change, then such adaption to the new use ts NOT 
“anew tnvention, and ts not patentable.” 


In Losh v. Hague, 1 Web. Pat. Cas., 202, the alleged in- 
vention consisted in a wheel for carriages to be used on 
railways. It was shown that a similar wheel had been 
previously used on trucks and other vehicles. This was 
held to be merely the application of an old contrivance to 
an analogous purpose, and the patent was declared to be 


void.” 


In Brunton v. Hawkes, 4 B. & Ald., 541, the alleged in- 
vention consisted in making the flukes of an anchor in one 
piece and introducing the shank through a hole in the 
centre, instead of welding the flukes to thes hank as had 
been previously done. Jt was shown that hammers, pick- 
aves, mushroom and adz anchors had been previously 


constructed in the same way. The patent was held to be . 


void. 


In Horton v. Mabon, 12 C. B. N. S., 487; 5. C., 16 C. B. 
N.5., 141, the alleged invention consisted in the applica- 
tion of double angle-iron to the formation of hydraulic 
joints to telescopic gasholders. It was shown that it had 
been used for reservoirs, cisterns and fermenting vats, but 
not in the construction of gasholders. The hydraulic 
joints in teloscopic gasholders had been previously formed 
by riveting two pieces of angle-iron toa plate which formed 
the top or bottom of the cup. The use of double angle- 
iron answered the same purpose and saved two rows of 
rivets, and consequently much additional labor. The al- 
lezed invention was held to be nothing more than the ap- 
plication of a known article to a purpose analogous to 


| 
| 


a Ee * 


~ 


15 


those to which tt had been upplied, and the patent was de- 
clared void. 


The case of Jordan ef al. v. Moore, 1 L. R. C. P., 624: 
Ss. C., 12 Jur. N.S., 766; S. C., 35 L. J.C. P., 268, follows 
Harwood v. Great Northern R’y Co., 2 B. & S., 222, where 
the Court of Exchequer Chamber reversed the decision of 
the Court of Queen’s Bench. The suit was appealed to the 
House of Lords, where the judgment of the Exchequer 
Chamber was affirmed, after the most elaborate discussion, 
11 H. L. Cas., 654. The facts in that case presented far 
weaker grounds of an anticipation than do the proofs in 
the present suit. 

There the alleged invention consisted in constructing 
fish-plates for connecting the rails of railways with a groove 
adapted for receiving the heads of bolts or rivets employed 
for securing such fish-plates. The rails were placed end 
to end, and the fish-plates were applied to the sides of the 
joint to prevent a jolt when the wheel passed over it. 
Fish-plates, without a groove or recess for receiving the 
heads of bolts, had been previously used for connecting 
rails. It was also proved that previously, in the construc- 
tion of bridges, longitudinal beams, the ends of which met 
and were joined together in the middle of the bridge by a 
scarf-joint, had been supported by longitudinal bars of 
grooved iron, placed underneath, and fastened by means 
of bolts, which passed through the bars and beams from 
the lower to the upper side of the bridge, the heads of the 
bolts resting in the grooves. In the alleged invention the 
plates were placed at the side of the rails, and were in- 
tended to resist vertical pressure; in the bridge the bar 
was placed beneath the beam, and was intended to resist 
a pressure transverse to the plane of the iron. It was 
held, however, that the alleged invention consisted merely 
in the application of an old contrivance to an analogous 
use. 

The then Lord Chancellor, Lord Westbury, in delivering 
his opinion, 11 H. L. Cas., 681, after discussing the evi- 
dence, said: 


‘“*Then, my lords, the question is, whether there can be 
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‘‘ any invention of the plaintiff 72 having taken that thing 
“which was a fish for a bridge, and having applied zt as 
“a fish toa railway. Upon that, I think, the law is well 
‘and rightly settled, for there would be no end to the 
‘‘ interference with trade and with the liberty of adopting 
‘“any mechanical contrivance, if every slight difference in 
‘* the application of a well known thing should be held to 
‘“ constitute ground for a patent. There is the familiar 
‘* contrivance of the button to the buttonhole, taken from 
‘* the waistcoat or coat, which may be applied in some 
‘* particular mechanical combination in which it has not 
‘* hitherto been applied; but it would be an idle thing, if 
‘‘it were possible, to take a well known mechanical con- 
‘ trivance, and, by applying it to a subject to which it has 
‘* not hitherto been applied, to constitute that application 
* the subject of a patent to be granted as for a new inven- 
tion. Nosounder or more wholesome doctrine, I think, 
‘“was ever established than that which was established 
** by the decisions which are referred to in the opinions of 
** the four learned judges who concur in the second opinion 
‘** delivered by your Lordships, namely, THAT YOU CANNOT 
“HAVE A PATENT FOR A WELL KNOWN MECHANICAL CONTRI- 
** VANCE MERELY WHEN IT IS APPLIED IN A MANNER OR TO A 
** PURPOSE WHICH IS NOT QUITE THE SAME, BUT IS ANALO- 
** GOUS TO THE MANNER OR TO THE PURPOSE TO WHICH IT 
** HAS BEEN PREVIOUSLY APPLIED.’ ” 


Judge Blatchford, in the case of Myers ev. Pritchard, 
said: ** The shoe having the substance or material of the 
‘Supper part so thickened up, is not a new article of man- 
* ufacture, In view of the prior shoe having the substance 
‘or material of the sole so thickened up. It is @ mere 
** double use of the same invention. The fabric not betig 
“new, the application of it to make the upper part of a 
“shoe is nol imvention, nothing wovel betug required to 
“adapt it to make such upper parl” (12 Blatchf., 103). 

In the case of Gardner «v. Herz, 16 Blatehf., 308, 
the invention consisted in combining — perforations 
with several layers of thin veneer for a chair seat. 
[t appeared from the state of the art that chair 
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seats of several layers of thin veneer without perfora- 
tions, also thin gutta percha seats, and thin sheet-metal 
seats having perforations, previously existed to date of the 
alleged invention. Patent held bad for want of patent- 
able novelty. 

Affirmed on Appeal, 118 U.S., 150. 


In the case of James Arkell, 15 Blatchf., 439, decided 
by Judge Shipman, the invention consisted in combining 
with the serrated edge of a paper bag a thumb opening. 
It appearing that a straight-edged paper bag with a simi- 
lar opening was old, the alleged invention was held bad 
for want of patentable novelty. 

In re The application of James Arkell for Letters Pat- 
ent, Judge Shipman said: ‘* The question resolves itself 
‘into this: ‘ Plain edged’ and ‘ jaggedly cut’ bags being 
‘* both well known at the date of this alleged invention, 
‘does a plain edged paper bag, notched at the mouth, 
“which notch facilitates the opening of the bag, antici- 
‘* pate a notched ‘jaggedly cut mouth’ paper bag, the 
‘‘ notch being for the express purpose of enabling the con- 
‘sumer to overcome the resistance of the felted edges to 
‘‘ the opening of the bag’ The application of an old con 
‘“trivance to a new purpose 7s not patentable when the eld 
‘and new purposes and the objects to which the contrivance 
‘Sis applied, are merely analogous. Tf the use of an old 
‘contrivance produces a new effect, the new manufac- 
‘ture or process may be patentable, because the new use 
‘is not analogous to the former one; but if the new 
‘“use is simply upon a new occasion, not producing a 
“new effect, the use is analogous to what had been 
‘“done before. (Curtis on Patents, section 56.) In this 
‘* case the new use to which the notch was put was to 
‘* facilitate the opening of the mouth of a jJaggedly cut 
“bag. The old use was to facilitate the opening of the 
‘mouth of a plain edged bag. The uses were the same, 
“and the effect was the same tir kind. The old result of 
‘opening the mouth was attained by the same means 
‘which were used when the former result was attained. 
‘Tt ts true, that, tun jaggedly cut bags the fibres clinch and 
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* felt together, and the object of the notch ts to prevent 
“clinging aud felting, but the object of preventing felting 
“7s simply that the mouth may be easily opened.” 

‘The notches in either bag is to afford an easy means 
‘Sof grasping one lip of the mouth, and thus disengaging 
‘it from its fellow. The difticulty of opening the mouth 
‘of a plain edged bag is slight, because either lip is easily 
‘‘orasped by the finger, whereas ti a jagyedly cut bag 
‘there isa serious difficulty ti tuserting the fingers be- 
‘* tivreen the felted fibres of the paper, but the object of hav- 
“tug a notch and the use of the notch are the same, and 
‘the difference tn effect which the notch produces is one 
‘* of degree and not of kind.” 

‘If the effect of the old contrivance, when applied to 

**the new object, is simply a better, and therefore, more 
‘useful accomplishment of the old effect In an analogous 
‘ object, by the use of precisely the same means, the ap- 
‘* plication of the new use is not patentable. 
Tf a person had before him a notched plain edged bag, 
it would require no tnvention to discover that such a 
* contrivance would also facilitaie opening the mouth of a 
jagged bag” (15 Blatchf., 459). 
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Now in view of the testimony of Mr. Thatcher, which 
fails to explain any difference in the operation of the fuel 
magazine as used in these two classes of stoves and heaters 
(Rec., pp. 94-95, x-Q. 131 to x-Q. 135), it cannot be as- 
sumed that there is any difference, except perhaps, degree 
—just as was decided in the paper bag case above cited. 

It is, at most, ‘‘ degree” from the complainants’ experts 
standpoint, as he testified that the fire-place heaters with- 


out this fuel magazine would perform the work required | 


by them, but he does not think they would be as efficient 
as a heater provided with a magazine (Rec., p. 123, x-Q. 
19). 

This *‘ efficcent,”” means neither more nor less, in what 
Thatcher did in view of the state of the art, than 
degree. | 


It is very clearly stated by Judge Lowell in Stewart v. 
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Mahony, 5 Fed. Rep., 304: ‘* The question of novelty, in- 
cluding in that word the discovery or invention, which 
will be sufficient to support a patent, is often a very diffi- 
cult one to decide. Invention often involvesa new result, 
first thought of by the patentee: and in such cases the fact 
that the mechanical changes he has made are not. difficult 
is often unimportant. The cases in which tivention ts 
wanting are usually those a which the result ts old in 
kind, and the change of means ts obvious, or has been used 
mnanalogous machines or articles, and then the smalliess 
of the change ts very likely to be decisive agatust the 
patent.” 


The complainants, the Philadelphia and Baltimore firms 
of stove manufactures in connection with a Thatcher Heat- 
ing Co., so called, speculating with this alleged Thatcher 
patent, are hereby unjustly seeking to make tributary the 
trade in fire place heaters throughout the North and West. 

Mr. Thatcher admits that 999 out of every 1,000 heaters 
contain this fuel magazine; and that the device was gei- 


erally introduced very shortly atter the patent was issued. 


(Rec., p. 74, fol. 126). 

The fact is, that it was generally introduced Jong prior 
to the issuing of the Thatcher patent; see testimony of 
William Burrows, R., p. 147, fol. 259, @. 5; Jordan L. Mott, 
R., p. 155, fol. 270, Q. 3, to effect that Jordan L. Mott in- 
troduced the magazine feed as early as the latter part of 
the year 1867. 

Mr. Thatcher goes a little back of this date with very 
indefinite and shaky proof, in order to antedate Mr. Mott’s 
manufacture. 

Mr. William C. Lester (R., p. 160, fol. 277, Q. 6) testifies 
that he introduced this fuel magazine as early as the year 
1870, without any knowledge of what Mr. Thatcher had 
done in the same direction. 

See also patent granted to A. K. Saunders, July 14, 1568 
(Defts. Exhibit No..15), showing fuel magazine in a fire- 
place heater nearly two years before date of Thatcher's 
patent. 

Liddle used it in 1868, and subsequently; R., pp. 255-6-s; 
Questions 22, 26 and 36. 


aes ve Ss F 
Pa 2° 3 re amy 


eft 


py) ee oe Se 
a 


hat ee 


if 


ot mgs S . ane zi pt 


ek gS 
a f 
eo 


—- 


man x 
tee 


SRE m5 
Pp A Ai 


IP Pe as 
apt 


5 > 
FZ 
*% 
by ae 
ae 
ee 
Fy ~ 
fre 
Ps 
ge 
eet 
f 
ae 
os? 


20) 


So it isconclusive not only that no inventive faculty 
was exercised in the mere transferring,of this fuel maga- 
zine from the one to the other class of stoves, but also that 
Mr. Thatcher was not alone in the matter of making this 
most obvious change before the date of his application for 
the patent. 


Vv. 


It is therefore respectfully submitted that the decree of 
the Circuit Court should be affirmed with costs. 


A. J. TODD, 
Of Counsel for Appellees. 


iM HSLO | 


. 


, 


TRANSCRIPT OF RECORD, 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, I1=s6. 


No. 175. 


THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 
ASSOCIATION, JACOB K. SEDLE, ROBERT B. LANGDON, 
THE STATE NATIONAL BANK OF MINNEAPOLIS, ET 
AL., APPELLANTS, 


TIIOMAS HH. CANFIELD. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MINNESOTA. 


FILED OCTOBER 16, 1883. 


vale ater oes? 
Bes StF: Seer ae ae ee 
% TE ee ee eee oe 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1886. 


No. 175. 


THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 
ASSOCIATION, JACOB Kk. SIDLE, ROBERT B. LANGDON, 
THE STATE NATIONAL BANK OF MINNEAPOLIS, ET 
AL., APPELLANTS, 


US. 


THOMAS H. CANFIELD. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MINNESOTA. 


INDEX. 


Original. Print. 
Caption Ee eee ey ra ~ 


Oe eT Oe Oe Ee OTe l ] 
Bee 00 COMIN ..n cca snnmen sini sen ae san li anit 2 1 
Exhibit A—Deed of M. A. & M. Ass'n to Thos. H. Cantield, 
Aug. 15, 1875 
B—Notice of proposed sale of stock, July 10, 1877 


Subpana aa i a a ae Bi ta 


De ee ee 


Marshal’s return ...... ~~~. a lt las | ea Otte 


— 
*- 


ee eee ne ae ee eee 


Ne OE I sins: nites cena ise nb aaah aa as 
Affidavit of R. J. Baldwin..... -.... ---.. 
Order postponing hearing, &¢ 


eee 


—_—— ee ee ee ee ee ee ee ee eee 


bo to te 


me hm Ot St Ot Stoke OC 


IE i ics inieietinss satis cs nk: ia “apinlin: Aas ti west te: hen 
Order refusing injunction, &e. --. 2. ------ I 
Answer of M. A. & M. Association 
Replication to answer of M. A. & M. Association .__. 
defendants 
Supplemental and amended bill..-- ---. cree 
Exhibit A—Deed of Wim. 5S. King to Thos. H, Cantield, August 


15, 1873 -- .- 


ia 
~ 


o- - oe - t 
we ww wey | od 
' 


Cr 


+. 
wt 
—— 


—_—— ee ee ee eee ee ee me mw mee mee ee ee ee we 


JUDD & DEYWEILER, PRINTERS, WASHINGTON. 


os 
2% 
_ 
= 
a 
es 
r= 
a 
e 


Tl INDEX. 


Affidavit of Thos. H. Canfield for injunction ..-.---- .--- ---- ---+--- 
Order to show cause, &c..---- ---- ---- --.---- ---- - -~- --- + --------- 
ée oe $e a i ial at a Ul 
Order allowing supplemental and amended bill to be filed ------ --- _ 
Hearing and submission on application for injunction --_. .--. ----- _ 
ROOT Bo. ne sce chk bRSd RE NO es Come GE ORE MERE Rae oe tems 
Deanne iis Sih ss “cae si ies sl bbl si abana Saictcen: =i 
AGidavit of James Tl. TAU «son cscs scicinne +o os wees sone semwes 
i isis oiciiceehice antenna ainsi weasel " 

Wim. S. King. ies lc pains ea a: iil ai ce eae 

Ie Ts. ital: <n send pce eee nine Shen oie 

Opinion on granting injunction ..... ...- ...--- --~- --~--- ---- ----- 
ar OE el RIN, ick ints wemnied etme i cada haa eiaaiiliees cence 


Dinseien! © COUN occu seen sede. 08 coe one 189k ee eee kelen 
Appearance for Sidle and Langdon ...... ....... ...--- ~----- -. -- -+-- 


Order for appearance of Sidle and Langdon ._- ~~. .--- .--- ---- -----. 
Answer of all defendants except Sidle and Langdon ___- ~~---- ----- » 

Exhibit A 
teplication to answer of all defendants except Sidle and Langdon .__- 


Bill of complaint in case of Canfield vs. King ef al.——- 


Amawer Gf Gitte GE BRAIN. q..5.0. cccaite cncone tec: mie ews enen 
teplication to answer of Sidle and Langdon ~~ ~~~. ----+-- ------ 
Notice of desire to take testimony ........-... .......-~--. -..- -- omen 
Onder setting cated for RenttGe 0.06. .~« nenine comme sheen ocwe amines 
IN cits sittin seb ical cetaen ebsites ta abiaahagh intel aden ean 
Submission 


-_— — eee mee ee ee eee ee ee ee eee ee Oe eee eC Ce er OB eww eS we 


Opinion Le Lee SEL NR a ee ee ee ee Pee ee 
Order for decree 
Decree for reference 


Sa TIE TI ioc selina cancun sonics! pth chennai nical ianeiai: soleil lenis 
OS IC I a itiscetik: ie: hein ei ih aia aiellllles ae 
Testimony of Jacob K. Sidle -----. -- cies daasmacaiiee lied adalat idiinahes Aiuniaal 
ATiaavit of Chas. Ti. FPGA io ics once cacmiw seem came st tade 
ee ae ee ee ee ‘ 
RCOPLIOMS So MUNNIOT'S TOONS oo cc ci ence newinnn pes tenn donmens 


Affidavit of Chas. E. Flandran —. - 2-22. ---- 2. LL 
Order contirming master’s report 


Order modifying interlocutory decree... 2222 see. ee eee eee 
Affidavit of Chas. EK. Flandran and tender to Sidle and Langdon 2 2 
Final decree 


Order allowing Sr ee a a a ee Ce a ee Re a Ae 
Bond. ed ee ee ee ee ee ee eg eee 
Complainants’ testimony and exhibits ......---.---. ----.2 ---. 2. 
Testimony of Rufus J. Baldwin ......<:.... ~_.... 2... ..-s<- 
Pe Ti I i. cas sila: hsnseicitiat wise denis aan 
ee 
a eee ee 

I a ee ~ 

Jacob K. Sidle oo 8. Pe ee ae ee 

Pe Bi IOI a ce wcncciccds ers ¢ c rw dente stem 

James A. Lovejoy elle a ely. We tata. Mipsis sian: “usin: os sa te diaiaaliaaall 
a ee eee 


Wim. D. Washburn 


elie ee ee ee ee ee | 


Original. 
ot 
a8 


59 


282 


Print. 
O83 
ov 

60 

61 

61 


G2 


66 


© eT 3 73 7 7 | 
CoS Bs Sd 


es 
-~I ~J 


res) 


226 


228 


A ee, tr AE ne es me fas ‘ - 
ts RG MRE AAT ETRE we . en . _— “ » 
Pen Nee ee Sa oh LE a ie Se MRR Ra oe SAAS RA ha i NR SS PE BU GRC A a ale REE a ARNIS SPE rote Rb stg 8S ST 


eg w 
agony ee Oe eS 


INDEX. Ill 


Print. Original. Print. 


288 Testimony of eas Ta cae oc Se ec weenie swe sees 30D 244 
ay pA NS re pe a a eee pee es 317 253 
60 eS ae eT P58 
61 "2 James A. Lovejoy (recalled) ..-.-- -.-. ...- --.-.- oat) 260 
61 Doritus Morrieun (recalie@) «6 sacccs scncee sanuns d45 272 
62 ’ ieee, i De onc ienocnincinit be ccntee Te 278 
65 Te 305 BOD 


64 beet TG iiiminiviiimanminvawn Ma 310 
66 Rufus J. Galdwin (recalied)... ..... 2.064 <.ccssanus 417 322 
67 Cs.. Fe. Se sc. sie nee bine Hein ede eee 25 326 
69 Thus. H. Canfield (recalled) ..... ...00 .- ~~ sons 454 pede 
69 ee a em 458 Boe 
71 | Paes: Te. TE 6 sik eek Kid Bad Heinen 4555 345 


71 | SP TE I sii ict oie seh iets stata cen eaa 45-4 BAG 


72 Chie... Tis nis nse eden nee 455 SAG 
72 Bhs Gi: TD  stesticcitn sin. ices anhcainiiomiaiiiai sae ae O48 


73 es 348 
93 Bernard A. Lee ~~ _- ae en B49 
97 Exhibit A—Avreement between Dorilus Morrison and J. M. 
97 Knicht, Dec. 31, 1877 ...-----.- .--. ----------- 460 349 
127 B—Guarantee of State National Bank to J. M. Knight, 
127 and assienments thereon .-.... ......-.......... 46] 550 
128 C—Avcreement of Sidle and Lanedon, Oct. 22, 1878... 462 oD 
128 K—Billxs of Farnham & Lovejoy against D. Morrison, 
129 Dey TO, FO inte an mini nnsineemenaes We 501 
129 F—Account of Sidle & Langdon with First National 
136 TI in ss seize cenit inn ci -' “A } 
136 © G—Acecount, First National Bank - ~~ _. ~~~. Pane ee 467 BIT 
139 H—M. A. & M. Association account ~~~. ~~. ~~. 468 3 
141 I—W.S. King’s fair account, 1879.2... 22 ee 470 356 
141 K—Deed of Wim. 8S. King to Thos. H. Canfield, Aug. 
145 a Ue eeieiasaitek Alain: hice ein ea aici ee atin some 471 3907 
146 L—Notice to King and Canfield of proposed sale of stock, 
146 POG TE NEE tcc een owns 8 858 
147 M—Deed of M. A. NX M. Association to Morrison NX 
149 ee re a 
149 : N—Deed of Dorilus Morrison ef we. to Sidle & Langdon, 
150 Fe Senna Mi aie sea een ae 30] 
152 (J—Lease of Thos. Hl. Canfield to Geo. A. Brackett, 
153 Pi I wicca aaa: scsi as aaa alk a aaa eit 481 363 
154 O—Deed of M. A. & M. Association to Thos. H. Canfield, 


155 Pe ae mn ee | i re ee es 4802 36: 
ba) 7 


155 eS s TEND bids eminence Ce 3b: 
162 weetiony OC Wek, Ai TRO 6 nc cen swnccmndewssnn ccewnnwe ARG 366 
165 SOY ins in eb oweanian tae 370 
166 Dhovtlus Morrisoms 66 .noe cock cctecccccacciccaee 4 37 

192 Testimony for complainant in rebuttal. 222-22. 2 eee ee eee ANT 376 
197 Testimony of Thomas Bl. CamQete .....nu os . 6 in cece snes sone 497 376 
215 . Testimony for defendants, and exhibits ---- ..-.-. .--. ---- ---. ------ 498 377 
221 ee ee O77 
296 OI or GI a. 6: siiiini: tines aden alee ein i aeinewcen 517 380 


228 


IV INDEX. 


Original. Print. 

Exhibit No. 1—800 shares of stock of M. A. & M. Ass’n in 11 
NT <<  ceatslen clin dgioaiaaldalaioasals lala ceil 518 389 

9 Pleadings and judgment in case of Baldwin ef ad. 
ee ee a Te Oh OE Nn kkctits  e e ee 540 304 

3—VProceedings for appeal in ease of Baldwin a/ al. v. 
iis cs celina lc ak. ap aaalaaei peoaial 58 410 
Auctioneer’s certificate of sale of stock _.--- ---- 576 415 


4 


I nn a aN i lead ii ae De lh a 


mr re nr een DS7 419 
Clerk’s certifiente ...............- Ee ae ee ee emery Ae Te DY 420 


Heady tye ©. 2g 4 se! 
eee we te 
7% * ~—- 

se 


ty 


ba Sat 7 
; ~ 


¥ 
# 
we 


no 
= 


ty 
xy 


ae 


J 
eh we 
¢ 


~ 
Bide ares 
¥ 


Ahad al 
Nid 
~#e 


s 
an 


2 
me 


i 
J 
; 


By mow 
Ce SB 
te ae 
: 


i . 


ad ho 
ee 


3 4 2, 


“ae F 


Spot Nas ote OB 
seeataat hy 
4 ?. teal, i 


\.. 


om ina, 


% ‘ 


ars sm cab asia 
Ne anf ag 


PSS te 


Et eee he. A eee FF 3 tg : a 2 x 4) sul « £ ih aad Tt ! oe ; 
ge verte GR tl ee Wr OEE ARS CRs aoe Medan teat chit testicals i. —— — arepaiontie a . eae aw . —_ — ee ee , 
> seciencrlinas ae RE eT eR By he eG ELS SRM tack) 


Maske 


. Ed ee ita AGP Ss i el 7 islet hi 
r Sit haat fas TORE ee te Se a PS tin! RS eee Fin Big Dit D0 et 


MINNEAPOLIS A. & M. ASSOCIATION ET AL. VS. T. H. CANFIELD 1 


Print. ; , . , ae . 

1 In the Cireuit Court of the United States for the District of 
389 Minnesota. 
~ ee Thomas TH. CANFIELD 

; Us. 

410 a 7 : 
aig THe MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION 
419 and THe Strate NATIONAL BANK OF MINNEAPOLIS. 
419 ; 
yon Pleas before the honorable the judges of the circuit court of the 


United States of America for the district of Minnesota, in a ease 
wherein Thomas H. Canfield is complainant and The Minneapolis 
Agricultural and Mechanical Association and The State National 
Bank of Minneapolis are defendants. 
Be it remembered that on this fourteenth day of August, A. D. 
1877, came the complainant above named, by Messrs. Palmer & 
Bell, his solicitors and of counsel, and filed in the elerk’s 
2 office of said court his bill of complaint in words and figures 
following, to wit: 


United States Cireuit Court, District of Minnesota. In Equity. 


To the honorable the judges of the circuit court of the United States 
for the district of Minnesota, sitting In equity : 

The bill of complaint of Thomas H. Canfield, of Burlington, in 
the State of Vermont, and a citizen of said State, complainant, 
against The Minneapolis Agricultural and Mechanical Association, 
a corporation created under the general laws of the State of Minne- 
sota for the purpose of holding fairs and other public exhibitions 
in the county of I[ennepin, in said State, with its principal place of 
business at Minneapolis, in said county, and The State National 
Bank of Minneapolis, a corporation created, organized, and acting 
under the laws of the United States for the purpose of banking, and 
engaged in doing said business at Minneapolis, in said county of 
Hennepin and State of Minnesota. 

And thereupon your orator compiains and says : 

That the Minneapolis Agricultural and Mechanica! Association 
became a body ——— duly created, and organized under the 
general laws of the State of Minnesota in the monch of June, A. D. 
1871, for the purpose of holding fairs and other public exhibitions, 
and located its principal place of business in the city of Minneapolis, 

county of Hennepin, and State of Minnesota, and is still 
3) such body corporate. 

That the said State National Bank of Shimennalil Is and 
has been for ten vears last past a body corporate, created and organ- 
ized under the laws of the United States for the purpose of doing 
the business of banking, and engaged in doing said business at 
Minneapolis, in the county of Hennepin and Siate of Minnesota, 
now and during the whole of said period. 

That vour orator has always been and is now a citizen of the State 
of Vermont; and he alleges that he is and has been for more than 
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three years last past the owner in fee and in actual possession of the 
following-described real property situate in the county of Hennepin 
and State of Minnesota, to wit: 

The northwest qui inter of the northeast quarter of section thirty- 
six (36) of township twenty-nine (29) north, of range twenty-four 
(24) west, and the west three-qui arters of the northeast quarter ‘of the 
same quarter section, containing seventy acres, more or less (except- 
Ing five acres thereof cony eyed to the Minneapolis Harvester W sae 
( ro any by me dat ted September 12, =? 


tor of said meer eee: as aforesaid, the above-n: anual Minneapolis 
Acricultural and Mechanical Association and the said State National 
Bank of Minneapolis each severally claims some estate or interest 
in the said real property adverse to your orator. 

And your orator prays that cach of said corporations may be re- 
quired to sct up and have litigated their and each of their respective 
claims, titles, and interests to and in said real estate, or be forever 
barred from having, asserting, or maintaining any claim, title, or 
interest In or to said real property, or any part thereof, as against 
your orator, 

And your orator further alleges that said Minneapolis Agricultural 
& Mechanical Association in June, 1871, became a body corporate, 
duly created, organized, and acting under the general laws of the 
State of Minnesota by taking the proper proceedings required by 
said laws in that behalf: that the general nature of its business was 
the promotion of the agricultural and mechanical arts, the holding 
of fairs and other public exhibitions ; that its capital stock was fixed 
at S10,000.00, divided into eight hundred shares of 850 each, and 
its corporate life commenced on the 17th day of June, A. D. 1871, 
and was to continue fora period of thirty vears thereafter. 

That its principal place of business was fixed at and in the city of 
Minneapolis, in the county of Hennepin and State of Minnesota ; 
that said corporation did go into active operation in said Minne- 
apolis on said June i7th, S71, with all said stock subseribed and 
paid for in full, and certificates therefor issued and delivered to 
the persons hereinafter named as corporators and directors, cer- 
tain) proportion or number of shares to each as agreed; that 
articles of incorporation were duly filed in the proper offices, 
and the following persons were therein named and created corpora- 
tors and directors In and of said Corpor ation, to wit, Wilson P. 

Westfall, Calvin G. Goodrich, Levi Butler, William W. East- 
| man, George A. Brackett, William S. King, Dorilus Morrison, 

William D. Washburn, Richard J. Mendenhall, and Thomas 
Lowry, each and all being residents of said Minneapolis, and there- 
after and subsequent to the filing of said articles of incorporation 
one George W. Stevens becamea member of and stockholder in said 
corporation; that said persons were duly made directors of said cor- 
poration asin said articles provided, and so continued until the 18th 
day of March, 1572, when, at a meeting of the stockholders of said 
association duly convened at Minneapolis aforesaid, the following 
persons, to wit, Levi Butler, Rh. J. Mendenhall, Geo. A. Brackett, 
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ASSOCIATION ET AL. VS. THOMAS H. CANFIELD. 
Dorilus Morrison, William S. King, and Geo. I*. Stevens, were duly 29 
elected directors of said association, and the same duly qualified and ” 
have ever since been and now are the sole directors thereof; that at rest at 
the said time and place said directors met and organized by the ld shall 
election of Levi Butler as president ; Dorilus Morrison, vice-president ; ital rs 
Geo. I. Stevens, secretary, and R. J. Mendenhall, treasurer; and the a 
same are still the officers of said board of directors. ee DP 
That said corporation in June and July, 1871, purchased and ae- ial ll 
quired tie title in fee to the following-deseribed real estate, situate ee '* 
in said county of Hennepin, to wit: The northwest quarter of the ao 
northeast quarter of section thirty-six, in township twe aity -hine, range 4 an 
twenty-four west, and the west three- fourths of the northeast quarter | he 
of the northeast quarter of the same quarter scetion, containing wien 
seventy acres of land, of the value, in the month of August, 1875, of _ 
$10,000; that buildings were erected upon said lands, fence made, iia 
and other improvements effected by said association, at a cost of i ia 
$10,000 and more, all which now remain thereon except as herein- ” 
after stated; that the business of said association Was managed, con- 
trolled, and carried on by said directors, who were sole stoc¢ ‘holders, 1 39 
by themselves and such agents as they from time to time appointed . 
for that purpose; and said business was mainly if net wholly con- the 
fined to holding one or two fairs of not more than a week’s duration 
in the months of September and October of cach year, and was not " 
designed to be and was not, in fact. profitable to the said association 
or the said directors and stockholders or any of them: that no fairs > of 
or other public exhibitions were held by said: association afte r the his 
year IS71; but said real estate was pl: aced under the control of one ‘ a 
William 8. KXing, to be used as said King mni@ht see fit. The said hae 
King then owned a majority of said stoc ‘k of said association, and “ 
sud ting thereafter continued in the possession of said real estate a 
and in the use of the same for his own benefit, until the purchase ad 
thereof by vour orator, as hereinafter stated ; that it was the custom “4 
and rule of said association to limit the control of its officers and ” 
property to the persons who were directors and stockholers, they Ad 
being the same, and only attempted to act in a collective capacity of 
when deemed necessary to give force or sanction to the wishes, acts, 
and doings of the persons actually owning or possessing an interest . 
in the said real property. _ 
Oo That prior to the 14th day of August, 1875, the said Wil- 
liam S. King had, for divers good and valuable conside rations, % 
purchased and acquired each and every share of stock of and in ) 
said association, and the same had been duly sold, transferred, and 
delivered to him by the said other directors and stockholders, and 


he thereupon became and was sole and absolute owner of the said 
stock; that said King had also, prior to said last-riamed date, ac- 
quired, by purchase and upon good and valuable consideration, the 
said real estate above deseribed, with full power of disposition thereot 
in fee and free from all rights, interests, and clatuis or demands of 
suid association therein, and of each of said other directors and 
former stockholders, and free from all ability to account for or pay 
over to said association or directors or any one any part of the pro- 
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ceeds of the same, or the rents, issues, and profits thereof, and with 
the obligation on the part of said association and said directors and 
officers to make, exceute, and deliver in due form good and sufficient 
conveyances of said real estate, whenever thereto requested, to the 
said King, his heirs and assigns, or to such other person as he might 
designate as grantee. 

That on the 14th day of August, A. D.1878, your orator purchased of 
said William S. King, in good faith and without notice of any rights, 
claims, or equities of any other firm or corporation,.the s said real 
estate above described upon the following terms and conditions, to 
wit: The said William S. King then and ‘there : agreed to sell to suid 
Thomas H. Canfield, and convey and cause to be conveyed to him, 
his heirs and assigns, by a good and suflicient conveyance, the title 
in fee, free from all incumbrances, the said seventy acres of land 
above described (excepting five acres theretofore subscribed by said 
King to the stock of the Minneapolis Harvester Works Company, 
and which were to be reconveyed by your orator to said harvester 
company immediately upon the conveyance of the said seventy 
acres to him as aforesaid) at and for the sum of sixty-five thousand 
dollars of the 7.3 gold bonds of the Northern Pacific Railroad 
Company at the rate of ninety cents on the dollar, and the balance 
in the notes in hands of your orator, payable in one, two, and three 
years from date, in equal installments, with interest at ten per cent. 
per annum, all buildings, fences, and other materials then on said 
premises to go with the land to your orator, except the five acres 
sold to said harvester company by said King; and the said S00 
shares of stock then owned by said King were to be transferred and 
delivered to your orator at the time of the delivery of said instru- 
ments. 

That said transaction was entered upon, conducted, and com- 
pleted with the full knowledge, consent, and approval of said Min- 
neapolis Agricultural and Mechanical Association, its directors, off- 
cers, and stockholders, who, for the purpose of confirming and rati- 
fying the same, and of conveying and assuring to your orators, his 
heirs and assigns, the title in fee ‘of and to s: aid premises, and at. the 

request of said King did execute and eause to be delivered 
G to your orator, in the month of September, A. D. 1873, an 

instrument, of which a true copy is hereto attached, marked 
“A,” and made a part of this bill of complaint. 

Thi at at the same time, and as part and parcel of the same trans- 
action, the said William 8. King executed and delivered to your 
orator his, the said King’s, warranty deed, with full covenants of and 
to the premises above described. 

That at the date of the delivery of said two instruments your ora- 
tor paid over and delivered to said William 8. King, the said 7.3 
gold bonds of said Northern Pacific Railroad, amounting, at the 
price agreed upon as aforesaid, to the sum of fifty -cight thousand 
five hondred dollars, and executed and delivered to said King the 
promissory notes specified in said agreement, amounting to. six 
thousand five hundred dollars, and be aring inte rest from date at the 
rate of 10 per cent. per annum, and your orator also executed and 
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delivered his deed, in due form, of and to the said five acres (excepted 29 
from the said seventy acres as stated aforesaid), in which deed your a. 

‘ator was grantor and the said Minneapolis Harvester Works Com- crest at 
‘pany was erantee, and said purchase and sale and said instruments, ld shall 
bonds, and notes were consummated and delivered on the 12th de ay end 4 
of September, 1875, and said two deeds were afterwards by your d ecaee 
orator deposited for record and duly recorded in the office of the makes 
register of deeds of said county of Hennepin on the 4th day of fea all 
October, 1873. ) pro " 

That at the time of the delivery of said instruments and the pay- : sen 
ment of the purchase price of said premises, as stated herein, no . in 
part of said stock was delivered or any reference thereto made by om 
reason of the forgetfulness and inadvertence of your orator in that = 
behalf, and until long thereafter your orator I: id no knowledge, in- 2 own, 
formation, or suspicion that said stock or any part thereof was wld hisses 
or claimed by any other person or corporation, or that the same or Id a 


any part thereof had been pledged as security for any debt, whether 

as herein stated or otherwise, or that the same was not then in the 

hands of and owned by said) King as his own absolute, uninecum- oh 

bered property. * ’ 
That said State National Bank of Minneapolis, falsely pretending the 

to own and hold said eight hundred shares of stock as collateral 


security for the payment of the notes nanied im said notice of sale 
hereinafter set forth and referred to as Exhibit “B°’ and made a i 
part hereof, and also to have and possess a valuable interest in the te of 
real estate described in this bill of complaint by virtue of such pre- this 
tended ownership and holding, threatens to sell and is about to sell ma 
all and singular the said eight hundred shares of stock at publie we 
auction, as stated in said notice, only the sale has been postponed to ids 
take place at the same pli ice and hour on August 15th, 1877, to op- 
satisfy the amounts therein claimed to be due, and thereby and by aid 
foree of said sale to transfer and convey to the purchasers of said — +t 
stock the absolute title thereto and the entire interest therein and in ~_ 
and to said real estate and any part thereof, with the appurtenances, ‘ld 
and deprive your orator of lis Just rights in the premises. of 
7 And your orator shows that said sale of said stock, if per- 
mitted, will greatly prejudice the rights and interests of your to 

orator in the premises, and embarrass and render ineffectual the en- ” 
forcement of his just claims, and prevent the investiture of the ‘g 
title of said stock and real estate In your orator, where it of right ra 
belongs. 0 

That it will lead to and cause a multipheity of suits, should said d 
eight hundred shares of stock be sold to numerous purchasers, as 
wil] be the case, and produce irreparable Injury to your orator. . 

That said State National Bank of Minneapolis has no title what-. ; 
ever to five hundred shares of said stock, nor has the same, or any " 


part thereof, ever been pledged or deposited with said bank as col- 
lateral security for the payment of any sum or sums of money what- 

ever, or for any purpose, or with any right or favor of disposition | 
whatever; that its claim to sell said shares last named is fraudulent 
and designed to injure and defraud your orator, and its purpose in 
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selliiie the same is to harass, injure, and defraud your orator and 
prevent him from obtaining his just rights in the premises; all 
which is contrary to equity and good conscience. 

And your orator further shows that said State National Bank of 
Minneapolis claims te own and hold said three hundred shares of 
said stock, balance of said SOO shares, by virtue of having loaned to 
one George A, Brackett ten thousand dollars at five months, from 
April 8, 1873, upon his note of that date, and upon the transfer to 
said bank by said Brackett of two hundred shares of said stock and 
three promissory notes of one Wim. 8. King for the sim of fourteen 
thousand dollars in all, payable in one year from November, 1875, 
to the order of said Brackett, and indorsed by said Brackett to said 
bank: that as to how much has been paid on said notes of said 
King, or said note of said Brackett, your orator does not know and 
cannot state, but he alleges that said Geo. A. Brackett has been 
solvent since said April 8, 1873, and is now solvent, and said note 
held by said bank against him is collectible in full, but that said 
bank has never taken any steps to collect said note of said Brackett 
or to collect said notes of said King. 

That said bank claims that the remaining one hundred shares of 
stock of said three hundred shares were obtained by discounting for 
one R. J. Mendenhall certain promissory notes mentioned in said 
notice of sale, to which notes said one hundred shares of steck have 
been pledged as collateral; that satd notes had been duly indorsed 
by sald Mendenhall and demand and notice of protest waived. 

And your orator shows that said notes fell due in November, 1878, 
and tio steps were ever taken to collect the same, or any part there- 
of, of the said R. J. Mendenhall, indorser, or said Wm. 5. Ning, 
maker, of said notes, although at said due date of said notes both 
suid King and Mendenhall were solvent, and the amount due upon 
said notes could have been colleeted from either of said parties with- 
out resort to or the sale or other disposition of said one hundred 

shares of stock, or any of the same. 
5 That said bank claims that said stock constitutes a hen 

upon said real estate, and that, by virtue of making said loan 
of ten thousand dollars to the said Brackett and the discounting of 
the said King and Mendenhall notes and the taking of said collat- 
eral security, it became entitled to and vested with an interest in said 
lien upon said real estate prior to any right to or interest in the 
same on the part of your orator. And your orator shows that said 
State National Bank of Minneapolis is prohibited by law and ren- 
dered ineapable of taking any security for loans of money or dis- 
counts but personal security ; that no interest in real estate or chat- 
tels realean be lawfully acquired or held by said bank as security for 
loans made by it In its corporate capacity, and that its claims and 
pretenses In that behalf are against law and contrary to equity and 
good conscicnee, and that its attempt to enforce said claim in any 
manner should, as against vour orator, be enjoined by the mandate 
of this honorable court. 

That said King is now, and for two or three vears last past has 


s) 


been, wholly insolvent; that the whereabouts of said 7.38 gold 


bonds 
know 
used © 
fraud 
its sal 
able p 
your ¢ 
to sak 
prior 
of sal 
to saic 
do so, 
and ot 
Anc 
ralue | 
proper 
more, | 
should 
declare 
agains 
gard w 
fore th 
cated ¢ 
ous, an 
said ris 
be whc 
sclenee 
And 
to sel] 


9 
( 
happen 
Intend 
be in it 
the pro 
of ten { 
Which s 
all whi 
the rig] 
00d co 
But 1 
Nationa 


the Min 


tain of 

with di: 
names, 

Insert h 
hereto, : 
premise 
deliver : 


~] 


ASSOCIATION ET AL. VS. THOMAS H. CANFIELD. 


bonds so delivered to him by your orator, as stated herein, are un- 
known to your orator and, as he believes and charges, liave been 
used by said King for his own benefit through the neglect and 
fraudulent conduct of said State National Bank in not carrying out 
its said agreement with said King, to wit, obtaining due and season- 
able possession of the bonds to be delivered thereunder; that had 
your orator known of the existence of said order given by said King 
to said bank, or had the same been presented to him at any time 
prior to the delivery of said bonds to said King upon the execution 
of said deeds of said real estate, your orator would have delivered 
to said bank the bonds specified in said order, but he was unable to 
do so, because of the neglect and laches of said State National Bank, 
and ought not now to suffer injury therefor. 

And your orator further alleges that said real estate is of great 
ralue and will, if sold and disposed of at a proper time and in a 
proper manner, realize a large sum, to wit, fifty thousand dollars and 
more, according to the best knowledge and belief of your orator; that 
should said claim of said bank thereto be established and said stock 
declared a first Hen upon said real estate in favor of said bank and 
against your orator, the rights and interests of said bank in that re- 
gard will be fully protected, but if said stock be now sold, and be- 
fore the relative rights and interests of the parties are finally adjudi- 
cated and pass into the hands of third parties, who may be numer- 
ous, and without notice of your orator’s rights in the premises, his 
said rights and interests will be utterly and irretrievably lost and he 
be wholly remediless, all which is contrary to equity and good con- 
sclence. 

And your orator shows that said bank never had any autharity 
to sell said stock, or any part thereof, upon default in the payment 

of said notes,or otherwise, nor did said Brackett nor said 
8) Mendenhall make any agreement whereby said bank should 

or might proceed to sell said stock at any time or upon the 
happening of any contingency whatever; that said bank does not 
intend or propose to sell any of said collateral notes so claimed to 
be in its possession, as stated herein, but only said stock, and apply 
the proceeds upon said collateral notes and not upon the said note 
of ten thousand dollars, which is the evidence of its loan, and on 
which said proceeds should apply if a sale should) be made at all, 
all which designs on the part of said bank are fraudulent as against 
the rights and interests of your orator, and contrary te equity and 
good conscience. 

But now, so it is, may it please your honors, that the said State 
National Bank of Minneapolis, combining and confederating with 

the Minneapolis Agricultural and Mechanical Association and cer- 
tain of its directors and officers, the other defendant herein, and 
with divers other persons at present to your orator unknown, whose 
names, when discovered, your orator prays he may be at liberty to 
insert herein with apt words to charge them as parties defendant 
hereto, and, contriving how to wrong and injure your orator in the 
premises, the said State National Bank of Minneapolis. refuses to 
deliver said stock to your orator, or any part thereof, and refuses to 
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postpone or drop said sale of said stock as advertized, or collect or 
attempt to collect said promissory notes by suit as it might and 
eould do. But said State National Bank of Minneapolis sometimes 
pretends that it owns and has an interest in said real estate para- 
mount and prior to any right or title thereto of your orator, and at 
other times that it has full right to sell and dispose of all and singu- 
lar the said stock, and transfer to the purchaser a full and absolute 
title thereto, for a nominal consideration, and thereby Invest said 
purchaser or purchasers with full title to said real estate, free and 
clear of any right, title, or equity of redemption in the same or any 
part thereof by, from, or on the part of your orator or any other 
person, Whereas your orator charges the contrary thereof to be the 
truth, and that all said real restate and property have always been 
in fact and in equity the real estate and property of your orator, as 
set forth herein, all which actings, doings, and pretenses are con- 
trary to equity and good conscience, and tend to the manifest wrong 
and injury of your orator in the premises. 

To the end, therefore, that the said State National Bank of Min- 
neapolis and the said Minneapolis Agricultural and Mechanical 
Association and said other defendants, when discovered, may, if 
they can, show why vour orator should not have the relief hereby 
praved, and may, without oath, their answer under oath being here- 
by waived, according to the best and utmost of their knowledge, 
remembrance, information, and belief, full, true, direct, and perfect 
answers make to each of the several interrogatories hereinafter 
numbered and set forth, as by the note hereinafter written they are 
respectively required to answer—that Is to say: 

1. To the State National Bank of Minneapolis, defendant : 

10 Whether vou did not know of the purchase by your orator 

of said William 8. King of the real estate and property de- 
scribed in this bill of complaint as early as August 22, 1875. 

2. Whether you did not at or about said August 22, 1875, agree to 
and with said William S. King to receive in lieu of any stock named 
herein certain 7.8 gold bonds of the Northern Pacific Railroad 
Company named herein, and take an order given by said King on 
your orator for that purpose, and that said order was never presented 
to your orator or said bonds demanded of him. 

3. Whether on or about September 12, 1883, said 7.8 gold bonds 
of the Northern Pacific Railroad Company were not worth and. of 
the market value of at least 90 cents on the dollar, or, if not that 
price how much said bonds were worth at that date. 

4. Whether you do not claim an interest in the real property de- 
seribed herein by virtue of holding said stock, and threaten to sell 
said stock and said interest in said real estate on August 15, 1877. 

5. Whether any payments have been made on any of the notes 
held by you to which you claim said stock to be collateral. 

And that said defendant may answer in the premises, and that 
your orator may be established in the possession and ownership of 
said real estate and property, and have good, perfect, and complete 
title of record thereto, free and clear of elaim, right, title, or interest 
of said defendants, or either of them, therein or therete : that said 
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stock be delivered up and eancelled as against your orator, and all 
claiming by, through, or under him, and the sale thereof as threat- 
ened be prevented and forever enjoined, and that for those purposes 
all‘proper directions may be given. 

And that your orator may have such other and further relicf in 
the premises as the nature of the circumstances of this case may re- 
quire, and to this honorable court shall seem meet. 

And that said defendants may be prohibited from selling or con- 
veying, or attempting to sell and convey, the said real estate or any 
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part thereof, and that the State National Bank of Minneapolis may 
be especially prohibited from selling at public auction or otherwise, 
or attempting to sell or dispose of in any way or manner all and 
singular the said certificates and shares of stock deseribed herein, 
but shall bring the same into court to await the further order of this 
court in that behalf. | 
And may it please your honors to grant unto your orator the writ 
of injunction issuing out of and under the seal of this honorable 
court, or issued by one of your honors according to the form and 
statute in such case made and provided, directed to said Minneapolis 
Agricultural and Mechanical Association and the State National 
Bank of Minneapolis, commanding them and each of them on a 
day certain therein to be named, and under a certain penalty, to be 
and appear in this honorable court, then and there to answer 
11 all and singular the premises, and to stand to and perform 
and abide such. further order, direction, and decree as may be 
made against them and each of them. | 
And your orator, as in duty bound, will ever pray. 
PALMER & BELL, of St. Paul, 
Solicitors for Complainants. 
Kk. C. PALMER, 
Of Counsel. 


Iexuirpir “A.” 


This indenture, made this fifteenth day of August, A. D. one thou- 
sand eight hundred and. seventy-three, between the Minneapolis 
Agricultural & Mechanical Association, of the county of Hennepin 
and State of Minnesota, party of the first part, and Thomas H. Can- 
field, of the county of Chittenden and State of Vermont, party of the 
second part, witnesscth : 

That the said party of the first part, in consideration of the sum 
of eighty-five thousand dollars (855,000) to 1t In hand paid by the 
said party of the second part, the receipt whereof is hereby acknowl- 
edged, does by these presents grant, bargain, sell, and convey to the 
said party of the second part, his heirs and assigns, forever, all the 
following-described pieces or parcels of land lying and being in the 
county of Hennepin and State of Minnesota, to wit: The northwest 
quarter of the northeast quarter uf section thirty-six (56), In town- 
ship twenty-nine (29) north of range twenty-four (24) west, and the 
west three-quarters of the northeast quarter of the same quarter see- 
tion, containing seventy (70) acres, more or less, according to the 
United States survey; to have and to hold the same, together with 

2—-175 


S In said 
In case 


and ePXeE- 
uildings 
s sold to 


ING.” 


in the - 


LD.” 


date of 
vk, this 
from él 
Il knew 
‘ounds, 
C prop- 
AY said 
and it 
Kine 
would 
leed of 


ced to 
hedon 
i hits, 
nant, 
d 7.30 
loned 
deed, 
eting 
Vote 
ition 
Way 
field, 
CO Ppa- 
ro |e 
New 
ithe 
rep- 


10 THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 


all the hereditaments and appurtenances thereunto in anywise ap- 
pertaining. 

In testimony whereof the said party of the first part, by its board 
of directors, hereunto sets its hand and seal the day and year first 
above written. | | | 

[SEAL. | THE MINNEAPOLIS AGRICULTURAL 

AND MECHANICAL ASSOCIATION, 
R. J. MENDENITITALE, 

THOMAS LOWREY, 

W. D. WASHBURN, 

CG. G. GOODRICH, 

G. F. STEVENS, 

WM. S. KING, 

LEVI BUTLER, 

W. W. EASTMAN, 

W. P. WESTFALL, 

DORILUS MORRISON, 

GEO, A. BRACKETT, 
Directors of said Corporation. 


ows 
ww 
a 


Signed, sealed, and delivered in presence of— 
D. A. SECOMBE, 
KE. M. CHRISTIAN. 


12 STATE OF MINNESOTA, = 
County of Hennepin, - 


On the 20th day of August, A. D. 1878, before me, the under- 
signed, personally came R. J. Mendenhall, Thomas Lowry, W. D. 
Washburne, C. G. Goodrich, Wm. S. King, Levi Butler, W. W. 
Eastman, & W. P. Westfall, directors of the above-named grantor, 
to me personally known to be the identical individuals described in 
and who executed the foregoing deed, and acknowledged that they 
executed the same freely and voluntarily, for the uses “and purposes 
therein named, as the deed of the Minnesota Agricultural and Me- 
chanical Association. 

[NOTARIAL SEAL. ] D. A. SECOMBE, 
Notary Public. 


STATE OF New York, | 
Co. of New York, — f 
On this 27th day of August, 1873, before me, the undersigned, 
personally came Dorilus Morrison and George A. Brackett, to me 
personally known to be the identical individuals described in and 
who executed the foregoing decd, and acknow ledged that they exe- 
cuted the same freely and voluntarily, for the uses and purposes 
therein named, as the deed of the Minneapolis Agricultural and Me- 
chanical Association. 
[Seal of Com. ] 


ss. 


GEORGE FOLLETT, 
Commissioner of Deeds for Minnesota, 
for City, Co., and State of New York. 


Se Soon 


first a 
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STATE OF NEw YorK, | ... 
Oneida County, ps. 

On this 26th dav of August, 1873, before me appeared George I’: 
Stevans, of Utica, Oneida county, N. Y., to me personally known ¢o 
me personally known to be the person described in and who executed 
this deed, and acknowledged the execution thereof. 

[ NOTARIAL SEAL. ] L. M. THOMPSON, 
Notary Public, Onewa Co., N.Y. 


Stare or New York, = 
Clerk's Office, Oneida County, a. 


I, Lewis R. Clark, clerk of the county — of Oneida, and also clerk 
of the supreme court for the said county, the same being a court of 
record, do hereby certify that LL. M. Thompson, whose name Is sub- 
scribed to certificate of the proof or acknowledgement of the annexed 
instrument and thereon written, was at the time of taking such 
proof or acknowledgement a notary public for said county, dwelling 
in said county, and sworn and duly authorized to take the same; 
and further, that Iam well acquainted with the handwriting of the 
said LL. M. Thompson, and verily believe that the signature to the 
certificate of said proof or acknowledgement is genuine; and fur- 

ther, that said instrument is executed and acknowledged 
13 according to the laws of the State of New York. 
In testimony whereof [ have hereunto set my hand and 
affixed the seal of the said county this 29th day of August, 1S75. 


[SEAL. ] LOUIS hk. CLARK, Clerk. 


OFFICE OF THE REGISTER OF DEEDs, 
Country or TLeNNepIN, MINN. 
I hereby certify that the within deed was filed in this office for 
record on the 4th day of October, A. D. 1875, at 9 o'clock a. m., and 


was duly recorded in book 440 of deeds, page “ ol.” 
L. P. PLUMMER, 
Register of Deeds. 


Taxes paid, transfer entered, Oct. 4, “75. 
J. SCHAEFER, Co. Auditor, 
By FRED. REITTZ. 
Exuipir “ B.” 
To Wm. S. King and Thomas I. Canfield : 

You are hereby notified that eight hundred shares of the capital 
stock of the Minneapolis Agricultural and Mechanical Association, 
or so much thereof as may be necessary, will be sold at pubhe auc- 
tion on the 25th day of July, 1877, at 10 o'clock in the forenoon, at 
the Nicollet-avenue door of the post office, in the citv of Minneapolis, 
to satisfy the amounts that will then be due upon three promissory 
notes made by Wm. 5S. King, payable to the order of George A. 


Brackett, bearing date Nov. 5, 1S72, and pavable one year from their 
date, two of which are for the sum of five thousand dollars each and 
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one for the sum of four thousand dollars, with interest at the rate of 
ten per centum per annum, and also the amount which will be due 
at the time of such sale upon five promissory notes made by Wm.8. 
King, pavable to the order of K. J. Mendenhall, bearing date Nov. 
12, 1872, and pavable one year from their date, one of which is for 
the sum of twelve hundred and fifty dollars and three for the sum 
of one thousand dollars each, with interest at the rate of twelve per 
cent. per annum; all of which notes are held by the State National 
Bank of Minneapolis, and for the payment of which said stock was 
pledged, and is held as collateral security. 

And you and each of vou are hereby notified and required to re- 
deem said stoek on or before said 25th day of July, 1877, by the pay- 
ment to said bank of the amount due upon the said notes. 

Dated Minneapolis, Minn., July 10th, 1877. 

THE STATE NATIONAL BANK 
Ol! MINNEAPOLIS, 
By J. DEAN, Cashier. 


United States Circuit Court, District of Minnesota, ss: 


14 Thomas H. Canfield, being first duly sworn, deposes and 

says that he has heard the foregoing bill read and knows the 
contents thereof, and that the same is true of his own knowledge, ex- 
cept as to the matters therein stated on information and belief; that 
as to these matters he believes it to be true. 


THOS. H. CANFIELD. 


Subseribed and sworn to before me this 14th day of August, A. D. 
1877. 
[SEAL. ] H. E. MANN, Clerk. 


(Endorsed :) On filing bill let an order issue requiring State Nat. 
Bank, defendant herein, to show eause on Monday, Aug. 27, 77, at 
10 a. m., at the court-room in custom-house, in the city of St. Paul, 
why an injunction should not be issued, and in the meantime let 
a restraining order be issued. Filed Aug. 14, 1877. R. R. Nelson, 
judee. HH. I. Mann, clerk. 


Unirep STATES OF AMERICA, ] ; 
. . . . i S MN 
District of Minnesota, | 


I hereby certify that Tserved the annexed complaint on the therein- 
named defendant, The State National Bank of Minneapolis, person- 
lly, by handing to and leaving with Joseph Dean, cashier of said 
bank, a true copy thereof, at Minneapolis, in said district, on the loth 
day of Aug., 1577, at 9 o’clock a.m. 

ni. N. McLAREN, 
U.S. Marshal. 
Ul. M. fee, $2.00. 


~ 
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15 And afterwards, to wit, on the same day, August 14th, 1877, 


a subpoena was issued in this cause in words and figures fol- 
lowing, to wit: 
Untrrep Srates or Awenica, | 
District of Minnesota, j 
The President of the United States of America to the Minneapolis 
Acricultural and Mechanical Association and the State National 
Bank of Minneapolis, Greeting : 


. eee 
Ov e 


You are hereby commanded to appear before our judges of our 
eircult court of the United States of America for the district of 
Minnesota, at Saint Paul, in said district, on the first Monday in 
the month of October next, to answer the bill of complaint of 
Thomas H. Cantield, this day filed in the elerk’s office of said court, 
in said Saint Paul, then and there to receive and abide by such 
judgement and decree as shall then or thereafter be made, upon pain 
of judgment being pronounced against vou by default. 

To the marshal of the district of Minnesota to execute. 

Witness the Ilonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at Saint Paul 
aforesaid, this fourteenth day of August, in the year of our Lord 
one thousand eight hundred and seventy-seven, and of our Inde- 
pendence the one hundred and first year. 


[SEAL. | Il. I. MANN, Clerk. 
Memorandum. 


The within-named defendants are notified that unless they enter 
their appearance in the clerk’s office of said court, at Saint Paul 
aforesaid, on or before the day to which this writ is returnable, the 
complaint will be taken against them as confessed, and a decree 
entered accordingly. 

[SEAL. | IT. Ek. MANN, Clerk. 

PALMER & BELL, 

Plaintiff's Solicitors. 


Attached to said subpcena were returns of the marshal in words 
and figures following, to wit: 


United States oF AMERICA, | i 
District of Minnesota, | aie 


I hereby certify that I served the annexed chancery subpeena on 
the therein-named defendant, Levi Butler, by handing to and leav-. 
ing a true copy thereof for him with Mrs. Levi Butler, his wife, an 
adult person then a member of or resident in the family, at the usual 
place of abode of said Levi Butler, at Minneapolis, in said district, 
on the loth day of Aug., 1877. 

R. N. McLAREN, 
U.S. Marshal. 
U.S. M. fees and expenses, $7.40. 


Z . 
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Unirep Srates oF AMERICA ks 
District of Minnesota, 


16 I hereby certify that | served the annexed chancery sub- 

penaon the therein-named defendant, The State National 
Bank of Minneapolis, personally by handing to and leaving with 
Joseph Dean, cashier of said bank, a true copy thereof, at Minne- 
apolis, in said district, on the 16th day of Aug., 1877, at 9 o'clock 
a.m. of said day. 

kh. N. McLAREN, 
‘U.S. Marshal. 


(Indorsed:) Tiled August 15, A. D. 1887. IL. Ik. Mann, clerk. 


17 And on the same day, to wit, August 14th, A. D. 1877, the 
following order was filed and entered to wit: 


United States Cireuit Court, District of Minnesota. 


Thomas IT. CANFIELD 
Us. 
The Srare NATIONAL BANK OF MINNEAPOLIS and Titk MINNEAPOLIS 
AGRICULTURAL AND MECHANICAL ASSOCTATION, 


Upon the plaintiffs bill of complaint, filed herein, and a copy of 
which is herewith served, praying, for certain reasons therein set 
forth, among other things, that a writ of injunction Issue out of this 
court restraining and prohibiting the defendants and eaeh of them 
from sclling and conveying, or attempting to. sell and convey, cer- 
tain real estate or any part thereof in said bill described, and 
specially restraining and prohibiting the defendant, The State Na- 
tional Bank of Minneapolis, their oflicers, agents, or servants, from 
selling, at public auction, or otherwise, or attempting to sell or dis- 
pose of in any way or manner, all and singular the certificates and 
shares of stock In said bill of complaint described, it 1s ordered that 
the said defendant, The State National Bank of Minneapolis, appear 
before this court at the court-room in the United States custom- 
house in St. Paul, in said district, on Monday, August 27, 1877, at 
10 o'clock a.m., and show cause, if any it has, why an injunction 
should not issue as in said bill of complaint prayed; and in the 
meantime, and until the hearing and decision of said application 
for an Injunction, it is ordered that the said defendant, The State 
National Bank of Minneapolis, its officers, agents, and attorneys, all 
and singular, be, and they hereby are, restrained and prohibited 
from selling, at public auction or otherwise, or attempting to sell or 
dispose of, and from transferring or attempting to transfer, in any 
manner whatever, all and singular the certificates and shares of 
stock, or any part thereof, described in the bill of complaint in this 
action. 

Ordered further, that a copy of this order and a copy of said bill 
of complaint be forthwith served upon said defendant. 
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UNITED STATES OF AMERICA, | iat 
District of Minnesota, as 


I hereby certify that I served the annexed order to show cause on 


,, the therein-named defendant, The State National Bank of Minne- 


apolis, personally, by handing and leaving with Joseph Dean, 
cashier of said bank, a true copy thereof at Minneapolis, in said 
district, on the loth day of Aug., 1877, at 9 a. m. of said day. 
h. N. McLAREN, 

U.S. Marshal. 
U.S. marshal fee, $2.00. 


(Endorsed :) Filed Aug. 14,1877. II. IE. Mann, e’l’k. 


18 And afterwards, to wit, on the 27th day of August, A. D. 
1877, an answer was filed in this cause in words and figures 
following, to wit: 


- United States Circuit Court, District of Minnesota. 


Thomas IH. CaNnrieip 
vs. 
THE MINNEAPOLIS AGRICULTURAL AND MercHANICAL ASSOCIATION 
and THe STare NATIONAL BANK or MINNEAPOLIS. 


These defendants, now and at all times hereafter saving and_ re- 
serving unto themselves and each of them all benefit and advantage 
of exception which ean or may be had or taken to the many errors, 
uncertainties, and other: imperfections in said complainant’s said bill 
of complaint contained, for answer thereunto or unto so much and 
such parts thereof as defendants are advised is or are material or 
necessary for them to make answer unto— 

These defendants, answering, say that they admit the incorpora- 
tion of each of said defendants, as in said bill alleged, and that plain- 
tiff is a citizen of the State of Vermont. 

They deny that complainant is or ever was the owner in fee of said 
premises in said bill of complaint described, and aver that the legal 
title thereto 1s and for a long time past has been in the defendant, 
The Minneapolis Agricultural and Mechanical Association; that said 
defendant, The State National Bank of Minneapolis, is the bona fide 
holder of all the capital stock of said association, to wit, eight lun- 
dred shares of said stock, as collateral security for the payment of 
certain indebtedness, as hereinafter more fully set forth, and that 
said association has no other property except said real estate. De- 
fendants admit the allegations in said bill of complaint contained 
from and including the words “and your orator further alleges” in 
the 11th line of fol. 6 of said bill, to and including the words “at a 
cost of ten thousand dollars and more ” in fol. 11 thereof, and deny 
that said buildings now remain on said land, and aver that they 
were long since, and prior to the 14th of August, 1875, sold and re- 
moved therefrom by the said William 8S. King. 

Defendants aver that in and by the articles of incorporation of 
said def’t, the Minneapolis Agricultural and Mechanical Association, 
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the government of said association and thie control and manege- 
ment of its aflairs wus vested ina —a of directors to be elected 
annu ally by the stockholders, and to hold for one year and until 
their successors were elected and | unified. 

That a part of the business of said association was the holding of 
fairs in the fall of each vear, and that said fairs were not profitable c 
to said association nor to the stockholders thereof, and that ho such 
fair was held atter 1871. 

And defendants deny that it was the custom and rule of such as- 
sociation to limit the control of its officers and Prope rty to the per- 

sons Who were directors and stockholders, or Ah: at the Vv only at- 
1!) tempted to act In a collective capacity when deemed neces- 

sary to give force or sanction to the wishes, acts, and doings 
of the aes wes IY or possessing an interest In said real 
property, and aver that there was never any such rule or custom of 
said association | 

And defendants aver that on th oth day of November, 1872, said 
William S. King purchased of one George A, Brac — tt two hundred 


] . } 4 i » : ? ; : ri , ° 

shiares of the stock of said association which Wel the 1) owned and 
} et ‘ a7 Bide ae : . 7 ’ 1 “6 “oe VS 
Hera DV the said os ana 1h) <iaut Arama of sud purchase 


made, executed, and delivered to said Brackett his, said King’s, three 
ancien aniaosth for five thousand dollars each and one for 
four thousand dollars—all pavable to the order of said Brackett one 
vear next thereafter at the State National Bank of Minneapolis, with 
Interest at ten per cent. per annum until paid, & to secure the pay- 
mentof said notes gman — nand there delivered to said Brackett 
in pledge the said two hundred shares of the stock of said associa- 
tion. 

Phat on the 12th day of November, 1572, said King purchased of 
one R. J. Mendenhall one hundred shares of the stock of said asso- 
elation which said Mendenhall then owned and held, and in con- 
sideration thereof made, executed, and delivered unto said Men- 
denhall his five certain promissory notes, all bearing date of that 
day, and payable one vear from date to the order of said Menden- 
hall, with interest at the rate of twelve per cent. per annum until 
paid, one of sald notes being for two thousand dollars, one for twelve 
hundred and fitts noc aagee three for one Cnousains dollars each, 
amounting in the agerceate of principal to $6,250, and to secure the 
payment of s aid notes mip Kine delivered to ‘said Mendenhall in 
pledge the er one hundred shares of said stock. 

That on the Sth day of April, 1873, said defendant, The State 
National Bank, loaned to siuid Creoree A. Brackett the Stim oft ten 
thousand dollars, In) consideration \W he reol Sad Br ickett executed 
and delivered to said bank his promissory note of that date for said 
SUTh. pavable three months ies date, and as eollateral security for 
the payment of said note duly endorsed, transferred = delivered 
to suid bank said three promissory notes of said Kie , toe ther with 


the two hundred shares of said stock so pledged AS collate ‘ral to said 


Kine’s notes. 
That neither the said note of the said Brackett nor the notes of 


4 


said King to sail DB eileetn denies ever been paid, nor any part thereof, 
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except the interest on said Brackett note to June 30, 1875, and the 
same and each and all of said notes and said collateral stock are 
still held by said bank and are wholly unpaid and long overdue ; that 
subsequently to the making and delivery of said notes to said Men- 
denhall by said King and before the maturity thereof said Men- 
denhall, for a valuable consideration, duly endorsed, transferred, 
and delivered each and all said notes, together with the one hun- 
dred shares of said stock pledged for the payment of the same as 
aforesaid unto said defendant, The State National Bank; that none 

of said notes and no part thereof have ever been paid, ex- 
2() cept the interest thereon to December 30, 187-4, and that said 

defendant, said bank, has ever since been and now is the law- 
ful owner and holder of said notes and said stock so as aforesaid 
pledged as collateral. 

That during the vear 1872 said King aequired by purchase and 
the transfer and delivery to him the remaining portion of said stock 
and thereafter assumed the control and management of said real 
estate of said association and continued in the possession and con- 
trol thereof until the pretended purchase of the same by complain- 
ant. 

Defendants deny that said King ever acquired by purchase said real 
estate In any other way or manner than by the purchase of the stock 
as aforesaid, and deny that he ever bad any other title thereto than as 
a stockholder in said association to the extent of the stock owned and 
neld by him, and deny that he had any claim upon said real estate 
or against said association on account thereof, other than such as 
accrued to him by virtue of his possession and ownership of the 
said stock, and deny that there was ever any obligation on the part 
of said association or said directors to make, execute, or deliver any 
conveyance whatever of said real estate or any part thereof to said 
King, or to any person whatever. 

That on the 19th day of July, 1875, said King then being the 
owner and holder of the balance of said stock not pledged as afore- 
said, to wit, 500 shares thereof, applied to one RK. J. Baldwin, who 
was then the eashier and a stockholder of said bank (defendant), for 
a loan of ten thousand dollars for the individual use of said King; 
that said King at that time knew that said bank held the said notes 
given by said King to said Brackett and said) Mendenhall as afore- 
said, with the stock pledged as collateral thereto, and as an induce- 
ment to said Baldwin, cashier as aforesaid, to aid him in obtaming 
said loan represented to said Baldwin that he was the owner of all 
the capital stock of said association, subject only to the right of said 
bank to the 300 shares thereof held by it as aforesaid, and that said 
stock carried with it the equitable title to said real estate, the prop- 
erty of said association, and that he would pledge said remaming 
500 shares of said stoek to secure said loan and tor further security 
for the payment of said notes given by said Ning to said Brackett 
and said Mendenhall and then held by said bank as aforesaid, 

That thereupon and in consideration thereof said Baldwin ad- 
vaneed and loaned to said King certain gas stock, the property of 
said Baldwin, of the value of ten thousand dollars, to enable him, 
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suid King, by the use and pledge thereof, to raise said amount of 
money; and the said King did thereupon transfer and deliver unto 
said Baldwin for him, said Baldwin, and for said bank, said 500 
shares of said stock to be by him held as security for the return of 
said gas stock and for the payment of said Brackett and Mendenhall 
notes as aforesaid. 

That thereafter and on the 14th day of August, 1873, said Wil- 

liam S. King and said complainant entered into a contract 
21 or agreement in writing in words and figures following—that 
is to say: 

“T will sell to Thomas Canfield the property known as the fair 
grounds in Minneapolis (excepting five acres subscribed to the stock 
of the Minneapolis Harvester Co.) for the sum of $65,000. I will 
receive in payment therefor $65,000 of the 7.80 gold bonds of the 
North Pacitic R. R. Co. at the rate of ninety cents on the dollar, and 
the balance in the notes of hand of the said Canfield, payable im 
equal instalments one, two, and three years from date, with interest 
at the rate of ten per cent. per annum. In case the said Canfield 
shall at the end of one year from date prefer to have said notes sur- 
rendered and in lieu thereof allow me one-half the profits from the 
sale of said property after paying back to said Canfield the sum of 
So9,000, together with interest upon the same at ten per cent. per 
annum, and all taxes and expenses incurred in improving and 
managing the property, then I am to surrender said notes with- 
out interest. This proposition is based upon the supposition that 
there are seventy acres in said tract before deducting the five acres 
before mentioned; In case there is not so much the consideration 
to be in proportion. 

“Tam to preeure abstract of title and perfect the same and exe- 
cute a warranty deed at as early a day as possible; all buildings 
and other materials to go with the land except the buildings sold 
to the harvester company. 

“Aug. 14th, 1875. 

“ (Signed) W. 8S. KING. 


“T aceept the above proposition and will pay as provided in the 
foregoing agreement when proper deed is delivered. 
“Aug. 14th, 1879. 


“ (Signed) THOMAS H. CANFIELD.” 


Phat as to whether said Canfield, complainant, had at the date of 
suid agreement any notice of the rights of defendant, said bank, 
defendants have not knowledge or information sufficient to form a 
beliet, but defendants aver that at said time complainant well knew 
that the said property in said agreement described as the fair grounds, 
and which is the real estate hereinbefore referred to, was the prop- 
erty of said corporation, said Minneapclis Agricultural and Mechan- 
ical Association, and was then and there informed by said King 
that he (Xing) owned all the stock of said corporation, and it was 
understood between said King and complainant that said King 
would cause said stock to be transferred to complainant and would 
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procure to be executed and delivered to said complainant a deed of 
said property from said corporation. 

That said King did obtain the deed, a copy of which is annexed 
to said complaint’s said bill of complaint and marked Exhibit A, 
and on the 12th day of September, 1873, delivered the same, together | 
with his, said King’s, warranty deed of same premises, unto compl: un- 

ant, and atthe same time received from said compl: unant the 
22 said 7.30 gold bonds of the North Pacific Railroad Company, 
cational in said agreement of August 14, 1878. 

That the execution of said deed, FE xhibit A, was never authorized 
or directed at or by any mcetine of said directors of said associa- 
tion, nor was any resolution or vote ever passed by said board of 
directors in reference to the execution of said deed by the parties 
who executed the same, or In any way authorizing the sale or con- 
veyance of said real estate to said Canfield, nor toanyv one; that the 
same was executed by said parties separately at different times and 
places, one of the said parties, George I’. Stevans, having executed 
the same at Utica, in the State of New York, and Morrison and 
Brackett in the city of New York; that the same was executed 
improvidently by said parties upon the representation of said King 
that he was the owner of all said stock, and that no other person 
had any interest therein. 

That said Brackett did at first refuse to exccute said deed because 
he had hypothecated said stock, but did execute it upon the repre- 
sentation of said King that said stock had been sent to the National 
Park Bank of New York, and would be taken up with said North 
Pacific bonds to be delivered by said Canfield; that relying upon 
said representation said Brackett did on the 27th day of August, 
1873, execute said deed ; that at that time complainant was infor ined 
by said King and well knew that the stock of said association had 
been pledged as collateral as aforesaid, and that the same had been 
sent to said National Park Bank of New York to be taken up with 
said North Pacifie bonds. | 

That he was then urged by said King to deliver said bonds and 
take up said stock, and was informed that the bank had agreed to 
take said bonds for said stock, and had direeted said National Park 
Bank to make the exchange and to at once sell said bonds and place 
the proceeds thereof to the eredit of said State National Bank; that 
upon various frivolous pretenses, and objecting to the sale of said 
bonds, complainant refused and neglected to deliver said bonds or 
any of them to said King at that time, and did not deliver them 
until long after, when the same had become greatly depreciated in 
value and wholly unsalable in the market. 

That after making the contract of sale of the fair grounds here- 
inbefore set out at length said King informed said Baldwin, cashier 
as aforesaid, of said contract, and said Baldwin, acting for himself 
and for said bank, agrecd to exchange said SOO sh: ares of the stock 
of said association held by him and ‘by said bank for 836,000 of the 
7.90 gold bonds of the North Pacifie railroad, and to send sald SOO 
shares of said stock to the National Park Bank of New York city, 
to be by them exchanged for said bonds; and it was further under- 
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stood and agreed that upon the receipt of said $36,000 of said bonds 
from said Canfield they should be immediately sold in the market, 
and of the proceeds of such sale said State National Bank should 
retain $32,041.60, which was the amount found then due said bank 
on said notes and the value of said gas stock, and pay the balance 
of said proceeds to said King. Said agreement was made upon the 

estimate that said bonds were of the market value of 90 cents 
23 on the dollar and in relianee upon that estimate. 

That in pursuance of said agreement said King made and deliv- 
ered to said Baldwin, eashier as aforesaid, the order following : 

MINNEAPOLIS, Aug. 21, 1875. 
Hon. Thos. i. Canfield. 

Dear Str: I herewith hand vou certificates for eight hundred 
shares of stock in the Minneapolis Agricultural and Mechanical 
Association. 

You will please deliver to the order of R. J. Baldwin certain 
bonds of the Northern Pacific Railroad Company to the amount of 
thirty-six thousand dollars (par value), and this shall be your re- 
celpt therefor. 


(Signed) WM. S. KING. 
Immediately below the same said Baldwin wrote the following : 


Hon. Thos. Hf. Canfield : 

Please deliver above-deseribed bonds to National Park Bank, New 
York. 

Minneapohs, Minn., Aug. 22d, 1873. 


(Signed) R. J. BALDWIN, Cashier. 


That thereupon said Baldwin sent said orders and said certificates 
of said SOO shares of said stock to said National Park Bank, with 
Written instructions to deliver said certificates to said Canfield upon 
receiving from lim said 856,000 of said Northern Pacifie railroad 
bonds, and upon receipt of said bonds to sell the same and credit 
the proceeds to the account of said State National Bank. 

That said complainant was duly informed that the said stock 
was so sent for exchange for said bonds as aforesaid, and was fre- 
quently requested and urged to deliver said bonds and take said 
stock, but neelected and refused so to do; and that none of said 
bonds were ever delivered nor offered to be delivered to said Na- 
tional Park Bank, nor to said Baldwin, nor to defendant, the State 
National Bank, and that thereafter said certifieates of the stoek of 
said association were by said National Park Bank returned to the 
Siate National Bank, defendant herein, which has ever sinee been 
and now Is the dona fide holder of the same and of the whole thereof. 

That defendants are informed and believe that on or about the 
12th of September, 1878, and after said bonds had become greatly 
depreciated in value, complainant delivered said 865,000 (par value) 
of said bonds te said King and received from him = said deeds; that 
said bonds were then and have ever since been of very little value 
and unsalable. : 
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Further answering, defendandants say that said State National 
Bank claims to own and hold said eight hundred shares of said 
stock of said association in the manner, to the extent, and for the 
purposes hereinbefore set forth, and not otherwise; that said bank 
“was about (when restrained by order of this court) to sell the same 
for the purpose of collecting the notes to which said stock was 
pledged as collateral, as hereinbefore set forth, and to that end had 

given notice to said complainant and others claiming to be 
24 interested therein of the said sale, and the time and _ place 

thereof, a copy of which notice is annexed to said bill of com- 
plaint, marked Exhibit “B;” that therein and thereby said com- 
plainant was called upon, notified, and required to redeem the same 
by the payment of the amount due upon said notes before the day 
of such sale. 

And defendants claim that they have good right to sell said stock 
for the purpose of collecting said notes which are long overdue, and 
that complainant, if he has any interest therein or claim thereto, 
may protect himself fully by paving the amount for which said 
stock is pledged as aforesaid; and defendant, said bank, has always 
been ready and willing and is now ready and willing to deliver . 
said shares of stock to said complainant upon being paid the said 
amount for which said stock is pledged; but that complainant 
has hitherto claimed and still claims that said stock is of no value 
and constitutes no lien nor claim upon said land, and neglects and 
refuses to redeem the same from said defendant, said bank. 

And defendants admit the solveney of said Brackett as alleged in 
said bill of complaint. Defendants aver that they have no knowl- 
edge of the whereabouts of said 7.50 gold bonds delivered to said 
King by complainant, nor what became of them, but aver that they 
nor either of them ever had or received any of said bonds or any 
benefit of any thereof. 

And defendants aver that complainant well knew of the existence 
of the said order given by said King to said State National Bank 
as aforesaid, and deny that said complainant neglected to take up 
said stock through inadvertence or forgetfulness, and aver that he 
intentionally neglected to take up the same when urged and re- 
quested to do so by said King as aforesaid, in order to prevent said 
Northern Pacific bonds being thrown upon the market and sold by 
said State National Bank, as he was informed would be done upon 
the delivery of said bonds at said National Park Bank in exchange 
for said stock ; and that when he delivered said boncs to said King, as 
aforesaid, on said twelfth day of September, the same were unsala- 
ble and almost worthless, and have ever since been and now are of 
very little value, being at the present time of market value of no 
more than seventeen cents on the doliar, as defendants are informed 
and verily believe. 

Defendant, said bank, admits that 1t does not intend or propose to 
sell said notes to which said stock was pledged as collateral as afore- 
sald, but only to sell said collateral, and thereby and to the extent 
of the proceeds of such sales collect said notes; and if the amount 
so collected shall exceed the amount of said Brackett’s note for ten 
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thousand dollars, for which said King’s notes and said stock was 
were pledged as collateral, said defendant is bound to accornt for 
the said exeess to said Brackett; all of which is not contrary to 
equity or good conscience, but is in accordance with common prac- 
tice and common sense In such cases. 
Defendantsadmit that said King and said Mendenhall are, 
20 as in said bill alleged, insolvent, and admit that the value of 
said real estate is 850,000, and that complainant 1s In posses- 
sion thereof, but without right. Defendants aver that such: posses- 
sion of complainant is wrongful and unlawful. 

And the State National Bank of Minneapolis, defendant herein, 
answering the interrogatories eontained in said bill of complaint, 
and propounded unto said defendant, says: 

Ist. That said defendant knew of said contract of sale between 
suid King and said Cantield as early as August 22, 1875, and entered 
into an agreement with said King to receive Northern Pacific bonds 
for said stock, in the manner and form hereinbefore in this answer 
stated, and not otherwise; that said order was forwarded to the 
National Park Bank of New York with the SOO shares of stock, as 
before stated, and was never presented to complainant; that said 
North Pacitic bonds were repeatedly demanded of said complainant 
by said William S. King, on behalf of said arrangement with said 
State National Bank, and for the purpose of taking up said 800 
shares of stock. 

Pnd. That on or about said September 12th, 1875, said 7.50 gold 
bonds of said Northern Pacific Railroad Company were not worth, 
nor of the market value of, 90 cents on the dollar, and that they 
had no market value at that time, but were unsalable: that they 
have ever since been greatly depreciated, and are not now worth 
more than 17 cents on the dollar. 

Srd. Said detendant claims to be the Jona fide holder of said 800 
shares of the stock of said association, as hereinbefore fully stated 
and set forth, and to have just such interest in said real estate as 
such holder of said shares is entitled to in the premises. 

Ith. That there has been paid on the note of George A. Brackett 
for S10.000, hereinbefore referred to, the interest up to June 350, 1875, 
and on the notes given by King to Mendenhall, as aforesaid, interest 
to December 50th, IS74.. No other payments have ever been made 
on any of the notes to which said steck is collateral. 

And turther answering said bill of complaint, defendants aver 
that heretofore, mn the month of October, S75, an aetlon was duly 
commenced In the district court, fourth judicial distriet, in and for 
the county of Tlennepin and State of Minnesota, in which the said 
Rh. J. Baldwin and the State National Bank were plaintiffs and said 
Minneapolis Agricultural and Mechanical Association, Wim. S. 
Ning, and the complainant herein, Thomas IH. Cantieid, were de- 
ienadants. : 

That said Cantield duly appeared and answered in said action ; 
that the Issues in said action and the subject-matter of said action 
were the same as In this action and concerning the same real estate ; 
that the relief sought in said action in part was the vacating and 
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setting aside as null and void both said deeds to said Canfield, under 
and by virtue of which he claims title to said real estate, and can- 
celling the same of record; that said action was thereafter duly 


tried upon its merits by the court, pursuant to law, and the decision 


of said court was duly made therein and filed with the clerk 


26 of said court; and that thereafter, to wit, August 20th, 1S77, 


pursuant to and in accordance with said decision, judgment 
in said action was duly entered in the said district court, whereby 
it was adjudged— 

That at the time of the execution of the instrument, purporting to 
be executed by said corporation, * The Minneapolis Agricultural and 
Mechanical Association,” the legal title to said real estate was in the 
said association ; that said last-named deed was not the act and 
deed of said last-named corporation, and that the same did not con- 
vev the legal title of said real estate to said defendant Canfield ; that 
plaintiffs are dona fide holders of said eight hundred shares of said 
stock of said association as collateral security for the payment of 
sald notes hereinbefore mentioned, and for the return of the gas stock 
above referred to; that by reason of so holding said stock, as collat- 
eral security as aforesaid, said plaintiffs have a valuable interest in 
said real estate, Which said interest Is prior to any claim to or interest 
in said real estate of said defendants Kine and Cantield: that said 
two deeds, viz., the said deed from said King to said Canfield and 
the deed purporting to be executed by said corporation to said Can- 
fiela are a cloud Upon the title of said corporation tosald real estate: 
that said two deeds are void and of no effect as against the plaintitts 
herein, and the same and the record thereof are declared and ad- 
judged void as against said plaintiffs in said action. 

That said district court is and was at the time of the commence- 
ment of said action and has ever since been a court of general juris- 
diction and had jurisdiction of the parties to and the the subject- 
matter of said action; that said judgment has never been set aside 
or reversed, but that the same is still in full force. 

All of which several matters and things these defendants and 
each of of them doaver and plead said Judgment in bar of said com- 
plainants’ bill of complainant. 

And these defendants and each of them deny all and all manner 
of unlawful combination and confederacy wherewith they are by 
said bill charged, without this, that there Is any other matter, cause, 
or thing In the said complainant’s said bill of complaint contained 
material or necessary for this defendant to make answer unto, and 
not herein and hereby well and sufficiently answered, confessed, 
traversed, and avoided or denied, Is true to the knowledge or belief 
of these defendants; all which matters and things these defendants 
are ready and willing to aver, maintain, and prove as this honor- 
able court shall direct, and humbly pray to be hence dismissed with 
their reasonab!e costs and charges in this behalf most wrongfully 
sustained. 

GEORGE BRADLEY, 
Of Minneapolis, Minn., Solicitor & of Counsel for Defendants. 
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27 United States Cireuit Court, District of Minnesota, ss: 

Joseph Dean, being first duly sworn, says that he is the cashier of 
the State National Bank of Minneapolis, one of the defendants in 
the above-entitled action; that the foreeoing action is true of his 
own knowledge, except as to matters therein stated on his informa- 
tion and belief, and as to those matters he believes it to be true. 


JOSEPIT BEAN. 


Subscribed and sworn to this 25th day of August, 1877, before me— 
[seAL. | BUDD REEN, 


U.S. Commissioner, Circuit Court, District of Minnesota. 
(endorsed :) Filed August 27th, 1877.0 H. I. Mann, clerk. 


28 And on the same day, to wit, on the 27th dav of August, 
A.D. 1S77, the affidavit of R. J. Baldwin was filed in this 
cause, in words and figures following, to wit: 


United States Circuit Court, District of Minnesota. 


Trromas HH. CANFIELD 
us, 
The MINNEAPOLIS AGRICULTURAL AND MECITANICAL ASSOCIATION & 
The Sratve NATIONAL BANK OF MINNEAPOLIS. 


District OF MINNESOTA, ss: 

Rufus J. Baldwin, being duly sworn, on oath says that from a time 
prior to the year 1571 to the fourth day of July, 1877, he was the 
cashicr of the said State National Bank of Minneapolis, defendant 
herein, and that all the transactions in the answer in said action set 
forth concerning and relating to the transfer of the eight hundred 
shares of stock of said Agricultural and Mechanical Association to 
sald bank, and all acts and things done or agreed to be done by said 
bank or by himself thereafter concerning and relating to said stock 
or concerning and relating to the notes, for the payment of which 
sald stock was pledged, as in said answer alleged, were and are 
Within his personal knowledge, and that all the statements and alle- 
gations in said answer concerning and relating to the same are true, 
of his own knowledge; that he was a party to the action in the dis- 
trict court of ILennepim county, referred to in said answer, the judg- 
ment Wherein is pleaded in bar to this action, and that the allega- 
tions concerning said action and said judgment in said answer 
contained are each and all of them true: that as to all the other 
allegations in said answer contained affiant is informed and verily 
believes that the same, and each and all of them, are true. 


hk. J. BALDWIN. 


Subseribed and sworn to before me this 27th day of August, 1877. 


Il. E. MANN, Clerk. 


(endorsed :) Filed August 27, 1877. J. E. Mann, clerk. 
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29 And on the same day, to wit, on the 27th day of August, 


A. D. 1877, an order was entered in term minutes book C, at | 
page 529, in words and figures following, to wit: 


United States Cireuit Court for the District of Minnesota. ‘Term 
Minutes, June Term, A. D. 1877. 


THomas I], CANFIELD 
US. 
THE STATE NATIONAL BANK OF MINNEAPOLIS ef al. 
AvuGus?® 27, 1877. 

The order to show cause why a writ of Injunction should not 
issue herein on this the return day thereof, . C. Palmer, sq., ap- 
peared for the plaintiff and Geo. Bradley, Esq., appeared for the de- 
fendant, The State National Bank of Minneapolis. After hearing 
Mr. Bradley, on behalf of said defendant, the plaimtiHf asking for 
time to prepare counter-aflidavits to those filed by said defendant, 
ordered that the plaintiff have until Wednesday morning next at 
ten o’clock to prepare and file counter-aflidavits, and that the fur- 
ther hearing herein be postponed until said time. 


And afterwards, to wit, on the 29th day of August, A. D. 1877, 
an order was entered in this cause In term: minutes book C, at page 
5938, in words and figures following, to wit: 


Trromas I]. CANFIELD 
vs. 


THe STATE NATIONAL BANK OF MINNEAPOLIS ef a/. 


The application of the plaimtiff for an injunction in this suit 
coming on to be further heard, is argued by Ic. C. Palmer, for the 
application, and by Geo. Bradley, against the same, and submitted, 
and by the court taken under advisement. 


And afterwards, to wit, on the 15th day of September, A. D. 1877, 
an order was centered in this cause in term minutes, book C, at page 
538, in words and figures following, to wit: 


Tuomas Hl. CANFIELD 
Us. 
Tie Sratre NatTioNAL BANK OF MINNEAPOLIS ef al. 


An application for an injunction having been made in this cause 
on the part of the plaintiff, and such application having been ar- 
gued by the counsel of the respective partics and submitted, and by 
the court taken under advisement, now, the court being fully ad- 

advised in the premises, it is ordered that the same be, and 
OU) it is hereby, denied; ordered further, that the order to show 

eause and restraining order heretofore entered herein be, and 
the same is hereby, discharged. 


ol And afterwards, to wit, on the Ist day of October, A. D. 
1877, there was filed In said cause the answer of the Minne- 
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apolis Agricultural and Mechanical Association, defendant therein, 
in words and figures following, to wit: 


United States Cireuit Court, District of Minnesota. 


THomas TH. Canrirreip 
vs. 
The MInnearonts AGRICULTURAL AND MECHANICAL ASSOCIATION, 
and ‘Tie Srare NATIONAL BANK OF MINNEAPOLIS. 


Defendant, Minneapolis Agricultural and Mechanical Association, 
now and at all times hereafter saving and reserving to itself all 
benefit and advantage of exception which ean or may be had or 
taken to the many errors, uncertainties, and other imperfections In 
said complainants said bill of complaint contained, for answer 
thereunto, or unto so much and such parts thereof as this defend- 
ant is advised Is or are material or necessary for it to make answer 
unto, this defendant, answering, says it admits the incorporation of 
said defendant as in said bill alleged, and that plaintiff is a citizen 
of the State of Vermont. 

It denies that complainant is or ever was the owner in fee of said 
premises in said billof complaint described, and says that the legal title 
thereunto is and for a long time past has been in this defendant; that 
sald defendant, The State National Bank of Minneapolis is the bona fide 
holder of all the stock of said association, to wit, eight hundred 
shares of said siock, as collateral security for the payment of certala 
indebtedness, as is hereinafter more fully set forth, and that said 
association has no other property except said real estate This de- 
fendant adinits the allegations in said bill of comptaint contained, 
from and including the words “and your orator further alleges,” In 
the llth line of fol. 6 of said bill, to and including the words “ at 
a cost of ten thousand dollars and more,” in fol. 11 thereof, and 
denies that said buildings now remain on said land, and avers that 
they were long since and prior to the 14th of August, 1878, sold and 
removed therefrom by said William 8. King. 

Defendant avers that in and by the articles of incorporation of 
this defendant, the government of the association and the control 
and management of its affairs were vested in a board of directors, 
to be elected annually by the stockholders, and to hold for one year, 
and until their successors were elected and qualified ; that a part of 
the business of said association was the holding of fairs in the fail 
of each year, and that said fairs were not profitable to said associa- 
tion, nor to the stockholders thereof, and that no such fair was held 
after 1571. 

And defendant denies that it was the custom and rule of said 
association to limit the control of its officers and property to the 
persons Who were directors and stockholders, or that they only at- 
tenipted to act In a collective capacity when deemed necessary to 

elve foree and sanction to the wishes, acts, and doings 
O2 of the persons owning and possessing an interest in said real 
property ; and avers that there never was any such rule or 
custom of said association. 
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And defendant, upon information and belief, avers that on the oth 
day of November, 1872, said William S. King purchased of one 
George A. Brackett two hundred shares of the stock of said assoel- 
ation, Which were then owned and held by said Brackett, and in 
consideration of said purchase made, executed, and delivered unto 
said Brackett lis, said King’s, three promissory notes, two for five 
thousand dollars cach and one for four thousand dollars, all payable 
to the order of said Brackett one vear next thereafter, at the State 
National Bank of Minneapolis, with interest at ten per cent. per 
annum.until paid; and to secure the payment of said notes said 
King then and there delivered to said Brackett in pledge the said 
two hundred shares of the stock of said association. 

That on the 12th day of November, 1872, saad King purchased of 
one R. J. Mendenhall one hundred shares of the stock of said asso- 
elation, which said Mendenhall then owned and held, and in consid- 
eration thereof made, executed, and delivered unto said Mendenhall 
his five certain promissory notes, all bearing date of that day and 
payable, one year from date, to the order of said Mendenh: dl, with 
interest at the rate of twelve per cent. per annum until paid, one of 
said notes being for two thousand dollars, one for twelve hundred 
and fifty, and three for one hapa dollars each, amounting mn the 
ageregate of principle to $6,250; and to secure the payment of said 
notes said Ning delivered to said Mendenhall in pledge the said one 
hundred shares of stoek; that on the 8th day of April, 1875, the said 
defendant, The State National Bank, loaned to the said George A. 
Brackett the sum of ten thousand dollars, in consideration whereof 
sald Brackett executed and delivered to said) bank dis promissory 
note of that date for said sum, pavable three months after date, and 
as collateral security for the payment of said note duly indorsed, 
transferred, and delivered to said) bank said three promissory notes 
of said King, together with the said two hundred shares of said stock 
so pledged as collateral to said King’s notes; that neither the note 
of said Brackett nor the notes of said King to said Brackett have ever 
been paid, nor any part thereof, except the interest on said Brackett 
note to June 50, 1875, and the same and each and all of said notes 
and said collateral stock are still held by said bank, and are wholly 
unpaid and long overdue. 

That subsequently to the making and delivery of said notes to said 
Mendenhall by said I<ing, and before the maturity thereof, said 
Mendenhall, for a valuable consideration, duly endorsed, transferred, 
and delivered each and all said notes, together with the one hundred 
shares of said stock pledged for the payment of the same as aforesaid, 
unto said defendant, The State National Bank: that none of said 
notes, and no part thereof, have ever been paid, exeept the interest 

thereon to December 30, 187-4, and that said defendant, said 
OO bank, has ever since been and now is the lawful holder and 

owner of said notes and said stock so as aforesaid pledged as 
collateral. 

That during the vear 1872 said King acquired by purchase and 
the transfer and delivery to him the remaining portion of said stock, 
and thereafter assumed the control and management of said real 
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estate of said association, and continued in the possession and con- 
trol thereof until the pretended purchase of the same by com- 


plainant. 

Defendant denies that said King ever acquired by purchase said 
real estate in any other way or manner than by the purchase of the 
stock as aforesaid, and denies that he ever had any other title thereto 
than as stockholder in said association to the extent of the stocks 
owned and held by him, and denies that he had any claim upon 


said real estate as against said association on account thereof other 
than such as accrued to him by virtue of his possession and owner- 
ship of the said stock ; and denies that there ever was any obligation 
on the part of said association or said directors to make, execute, 
or deliver any conveyance whatever of said real estate, or any part 
thereof, to said King, or to any person whatever. 

That on the 19th day of July, 1875, said King then being the 
owner and holder of the balanee of said stock not pledged as 
aforesaid, to wit, 500 shares thereof, apphed to one R. J. Baldwin, 
who was then the cashier and a stockholder of said bank (de- 
fendant), for a loan of ten thousand dollars for the individual use 
of said King; that said King at that time knew that said bank held 
the said notes given by said King to said Brackett and said Men- 
denhall as aforesaid, with the stock pledged as collateral thereto, and 


as inducement to said Baldwin, cashier as aforesaid, to aid him in 
Jaldwin that he was the 


obtaining said loan, represented to said 
owner of all the eapital stock of said association subject only to the 


right of the bank to the 300 shares thereof held by it as aforesaid ; 
and that said stock carried with it the equitable title to said real 
estate, the property of said association, and that he would pledge 
said remaining 500 shares of said stock to seeure said loan and as 
further security for the payment of the said notes given by said king 
to said Brackett and said Mendenhall and then held by said bank 


as aforesaid. 

That thereupon and in consideration thereof said Baldwin ad- 
vanced and loaned to said King certain gas stock, the property of 
suid Baldwin, of the value of ten thousand dollars, to enable him, 
said King, by the use and pledge thereof, to raise said amount of 
money; and the said King did thereupon transfer and deliver unto 
suid Baldwin for him, said Baldwin, and for said bank said 500 
shares of said stock, to be by him held as security for the return of 
sald gas stock and for the payment of said Brackett and Menden- 
hall notes as aforesaid; that thereafter, and on the 14th day of Au- 
gust, 1575, said Wilham S. King and said complainant entered 

Into a contract or agreement in writing in words and 
4 figures following—that is to say: 

“Twill sell to Thomas Canfield the property known as _ the fair 
grounds, In Minneapolis (exeepting five aeres subseribed to the stock 
of the Minneapolis tlarvester Co.), for the sum of 865,000. — 1 will re- 
eelve ino payment therefor 865,000 of the 7.50 eold bonds of the 
North Pacific Kh. R. Co. at the rate of §0ce. on the dollar, and the 
balance in the notcs of hand of the said Canfield payable. in equal 
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installments, one, two, and three vears from date, with interest at 
the rate of ten per cent. per annum. !n case the said Canfield shall 
in one year from date prefer to have said notes surrendered and in 
lieu thereof allow me one-half the profits from the sale of said prop- 
erty after paying back to said Canfield the sum of 359,500, together 
with interest upon the same at ten per cent. perannam, and all 
taxes and expenses incurred in improving and managing the prop- 
erty, then I am to surrender said notes without interest. This prop- 
osition is based upon the supposition that there is 70 acres im said 
tract before deducting the five acres above mentioned. In case’ 
there is not so much the consideration to be in proportion. 

“Tam to procure abstract of title and perfect the same, and exe- 
cute a warranty deed at as carly a day as possibie. AIL buildings 
and other material to go with the land except the buildings sold to 
the Harvester Company. 

“Aug. 14, 1875. 

“ (Signed) W.S. KING.” 

“T aceept the above proposition, and will pay as provided in the 
foregoing agreement when proper deed is delivered. 

“Aug. 14, 773. 

“ (Signed) THOMAS I. CANFIELD.” 


That as to whether said Canfield, complainant, had at the date of 
said agreement any notice of the rights of defendant, said bank, this 
defendant lias not knowledge nor information sufficient to from a 
belief, but defendant avers that at said time complainant well knew 
that the property in said agreement described as the fair grounds, 
and which is the real estate herembefore referred to, was the prop- 
erty of this defendant, and was then and thereof informed by said 
King that he (xine) owned all the stock of said association, and it 
was understood between said Ning and complainant that said King 
would cause said stock to be transferred to complainant, and would 
procure, to be executed and delivered to said complainant, a deed of 
sald property from said association. 

That said King did obtain the deed, a copy of which is annexed to 
said complainat’s said bill of complaint and marked exhibit A, and on 
the 12th day of September, 187°, delivered the same, together with his, 

sald King’s, warranty decd of said prpmises unto complainant, 
oo  andatthesametimereceived from said complainant the said 7.50 

gold bonds of the North Pacifie Railroad Company mentioned 
in said agreement of August 14,1575; that the execution of said deed, 
Exhibit A, was never authorized or directed at or by any meeting 
of said directors of said association, nor was any resolution or vote 
ever passed by said board of directors in reference to the exceution 
of said deed by the parties who executed the same, or in any way 
authorized the sale or conveyance of said real estate to said Canfield, 
nor to any one; that the same was executed by said parties sepa- 
rately at different times and places, one of said parties, George PF. 
Stevans, having executed the same at Utica, in the State of New 
York, and Morrison and Brackett in the city of New York; that the 
same was exccuted improyidently by said parties, and upon the rep- 
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rescuitation of said King that he was the owner of all said stock, and 
that no other person had any interest therein ; that said Brackett 
did at first refuse to execute said deed because he had hypothecated 
said stock, but he did execute it upon the representation of said King 
that said stock had been sent to the National Park Bank of New 
York, and would be taken up with North Pacifie bonds to be deliv- 
ered by said Canfield ; that, relying upon said representation, said 
Brackett did, on the 27th day of August, 1875, execute said deed ; 
that at that time complainant was informed by said King, and well 
knew that the stock of said association had been pledged as_collat- 
eral as aforesaid, and that the same had been sent to said Park Bank 
of New York to be taken up with said North Pacific bonds; that he 
was there urged by said King to deliver said bonds and to take up 
said stock, and was informed that the bank had agreed to take bonds 
for said stock, and had directed said National Park Bank to make 
the exchange, and to at once seli said bonds and place the proceeds 
thereof to the credit of said State National Bank. 

That upon various frivolous pretenses and objections to the sale 
of said bonds complainant neglected and refused to deliver said 
bonds, or any of them, to said King at that time, and did not de- 
liver them until long after, when the same had become greatly de- 
preciated in value and wholly unsalable in the market. 

That, after the making of the contract of sale of the fair grounds 
hereinafter set out at length, said Kine informed said Baldwin, 
cashier as aforesaid, of said contract, and said Baldwin, acting for 
himself and for said bank, agreed to exchange said 800 shares of the 
stock of said association held by him and by said bank for $36,000 
of the 7.50 gold bonds of the North Pacific railroad, and to send 
said SOO shares of said stock to the National Park Bank of New York 
city, to be by them exchanged for said bonds; and it was further 
understood and agreed that upon the receipt of said $36,000 of said 
bonds from said Canfield they should be immediately sold in the 
market, and of the proceeds of such sale said State National Bank 
should retain $352,041.60, which was the amount found then due said 

bank on said notes and the value of said gas steck, and pay 
ob the balance of said proceeds to said King. Said agreement 

was made upon the estimate that said bonds were of the 
market value of 90c. on the dollar and in reliance upon that esti- 
mate. 

That in pursuance of said agreement said King made and de- 
liverd to said Baldwin, cashier as aforesaid, the order following : 


MINNEAPOLIs, August 21, 1873. 
Hon. Thos. H. Canfield. 

Drak Str: I herewith hand you certificates for eight hundred 
shares of stock in the Minneapolis Agricultural and Mechanical 
Association. 

You will please deliver to the order of R..J. Baldwin certain bonds 
of the Northern Pacific Railroad Company to the amount of thirty- 
six thousand dollars, par value, and this shall be your receipt there- 
for. 


(Signed) WM. S. KING. 
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Immediately below the same said Baldwin wrote the following: 


Hon. Thos. H. Canfield: 
Please deliver the above-described bonds to the National Park 
Bank, New York. 
Minneapolis, Minn., Aug. 22, 1878 
(Signed) R. J. BALDWIN, Cashier. 


That thereupon said Baldwin sent said orders and said certificates 
of said SV0O shares of said stock to said National Park Bank, with 
written instructions to deliver said certificates to said Canfield upon 
receiving from him said $356,000 of said Northern Pacific railroad 
bonds, and upon receipt of said bonds to sell the same and credit 
the proceeds to the account of said State National Bank; that said 
complainant was duly informed that the said stock was so sent for 
exchange for said bonds as aforesaid, and was frequently requested 
and urged to deliver said bonds and take said stock, but neglected 
and refused so to do, and that none of said bonds were ever deliv- 
ered, nor offered to be delivered, to said National Park Bank, nor 
to said Baldwin, nor the defendant, The State National Bank; and 
that thereafter said certificates of the stock of said association were 
by said National Park Bank returned to the State National Bank, 
defendant herein, who have ever since been and now are the dona 
fide holders of the same and of the whole thereof. 

That this defendant is informed and believes that on or about 
the 12th day of September, 1873, and after said bonds had become 
greatly depreciated in value, complainant delivered said $65,000 
(par value) of said bonds to said King, and received from him said 
deeds; that said bonds were then and ever since have been of very 
little value and unsalable. 

Further answering, defendant says that said State National Bank 


elaims‘to own and hold said eight hundred shares of said stock of 


sald association, In the manner, to the extent, and for the purposes 


hereinbefore set forth, and not otherwise ; that said bank was 


oO”~ 


oy about (when restrained by order of the court) to sell the 

same for tie purpose of collecting the notes to which said 
stock was pledged as collateral, as hereinbefore set forth, and to that 
end had given notice to said complainant and others claiming to 
be interested therein of said sale and the time and place thereof, a 
copy of which notice is annexed to said bill of complaint, marked 
Exhibit “B;” that therein and thereby said complainant was called 
upon, notified, and required to redeem the same by payment of the 
amount due upon said notes before the day of said sale. 

And defendant claims that said bank has good right to sell said 
stock for the purpose of collecting said notes, which are long over- 
due; and that complainant, 1f he has any interest or claim thereto, 
may »vrotect himself fully by paying the amount for which said 
stock is pledged as aforesaid ; and defendant, said bank, has always 
been ready and willing, and now is ready and willing, to deliver said 
shares of stock to said complainant upon being paid the said amount 
for which said stock is pledged ; but that complainant has hitherto 
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claimed and still claims that said stock is of no value and consti- 
tutes no lien nor claim upon said land, and neglects and refuses to 
redeem the same from said defendant, said bank ; and said defend- 
ant admits the solvency of said Brackett. as alleged in said bill of 
complaint. This defendant avers that it has no knowledge of the 


whereabouts of weer 7.50 gold bonds delivered to said King by com- oe 
plainant, nor whi at became of them, but avers that it never had nor 
received any of F eaid bonds nor anv benefit of any thereof. 

And defendant avers _ am SOE well knew of the existence i 
of said order given by said King to —_ State National Bank as 
aforesaid, and denies that said naaieied lant neglected to take up said 
stock through inadvertence or adult ss, and avers that he in- 
tentionally neglected to take up the same when urged and requested 
to do <o by said King as aforesaid, in order to prevent said North- 
ern — bonds being thrown upon the market and sold by said State 
National Bank, as he was inforimed would be done upon the delivery 
of said bonds at said National Park Bank in exchange for said stock, 
and that when he delivered said bonds to said Kine as aforesaid on 
the 12th day of September the same were unsalable and almost 
worthless, and have ever since been and now are of very little value, 
being at the present time of no more value than seventeen cents on 
the dollar. as this defendant is informed and —— believes. 

This defendant admits that satd Kine and said Mendenhall are, 
as in said bill alleged, insolvent, and admit sthat the value ef said 
~ estate Is std CHO), and tha: Lf COM) ls LIL: init is in POsse <s1on thereof, 
but without right. Defendant avers that such possession of com- - 
plainant is pices ane and unlawful. — 

And further answering sdd bill of complaint defendant avers that 
heretofore, in the month of October, 1573, an aetion was duly com- 
meneed in the district court, fourtin Judicial distriet, in and for the 

county of Pfennepin and State of Minnesota, in which the 
38 sald R. J. Baldwin and the State National Bank were plain- 

tiffs and this defendant, William S. King, and the complain- 
ant herein, Thomas I]. Cantield, were defendants: that said Canfield 
duly appeared and answered tm said action; that the issues. in said 
action and the subrect-matter of said action were the same as in this 
action and concerning — same real estate: that the relief sought 
in said action in part was the vacating and sett Ing aside as null and 
voll both said dosed tO cid ( ‘antield, under anda by virtue ot whieh 
he claims title to said real estate, and cancelling the same of record : 
that said action was thereaiter duly tried Upon its merits by the 
court pursuant to law, and the decision of said court was duly made -_ 


therein and filed with the clerk of said court, and that thereafter. to 

wit, uA ugust 20, LSGé, pursuant to and in aceordanee with said de- 

cision, Judgement in said action was duly entered in the said distriet 

court, Whereby it is adjudged, e . 
That at the time of the exceution of the instrument purporting 

tO he executed by said corporation, this defendant, the legal title to 

said real estate was in this defendant: that said last-named deed 

was not the act and deed of this defendant, and that the same did 

not convey the legal title to said real estate to said defendant, Can- 
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field; that plaintiffs are Jona fide holders of said eight hundred 
shares of said stock of said association as collateral security for the 
payment of said notes hereinbefore mentioned and for the return of 
the as stock above referred to; that by reason of so holding said 
stock as collateral security as aforesaid said plaintiffs have a valua- 
ble interest in said real estate, which said interest Is prior to any 
claim to or interest in said estate of said defendants, King and Can- 
field; that said two deeds, viz., the said deed from said Ning to said 
Canfield and the deed purporting to be executed by said association 
to said Canfield, are a cloud upon the title of said association to said 
real estate; that said two deeds are void and of no effect as against 
the plaintiffs herein; and the same and the — thereof are declared 
adjudged void as against said plaintiffs in said action. 

That said district court is and was at the time of the commence- 
ment of said action and has ever since been a court of general 
jurisdiction and had jurisdiction of the parties to and the subject- 
matter of said action; that said judgment has never been set aside 
or reversed, but that the same Is still in full force. 

All of whieh several matters and things this defendant does aver 
and pleads said judgment in bar of said complainant’s bill of com- 
plaint. 

And this defendant denies all and all manner of unlawful combi- 
nation and confederacy wherewith it is by said) bill charged with- 
out this, that there is any other matter, cause, or thing in the said 
complainant’s said bill of complaint contained — or necessary for 
- this defendant to make answer unto, and not herein and 

“ SH) hereby well and sufficiently answered, confessed, traversed, & 

avolded or denied, is true to the knowledge or belief of this 
defendant. All which matters and things this defendant is now 
willing and ready to aver, maintain, and prove as this honorable 
court shall direct, and, humbly prays to be hence dismissed with its 
reasonable costs and charges in this behalf most wrongfully sus- 
tained. 
GEO. BRADLEY, 


Solicitor aid ( ounsel for Th fe adants. 


United States Cireuit Court, District of Minnesota, ss- 


Levi Butler, being first duly sworn, says that he is president of the 
Minneapohs Agricultural and Mechanical Association, one of the 
defendants in the above-entitled action ; that the foregoing answer 
is true of his own knowledge, except as to those matters therein 

= stated on his information and belief, and as to those matters he be- 
lieves it to be true. 


LEVI BUTLER. 


Subseribed and sworn to this Ist day of October, 1877, before me. 
[SEAL. | N.C. WHITNEY, 
Notary Public, Tlennepin C0., Minn. 


(endorsed :) Filed October 1, 1877. TL. FE. Mann, clerk. 
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40) And afterwards, to wit, on the 5rd day of November, A. D. 
IS77, there was filed in this cause the replication of plaintiff 
in words and figures following, to wit: 


["nited States Cireuit Court for the District of Minnesota. 


Tuomas H. Canrieip, Complainant, 
Vs. 
THe MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION 
and THe State Nationat Bank or MINNEAPOLIS, Defendants. 


The replication of Thomas H. Canfield, said complainant, to the 
answer of said defendant, The Minneapolis Agricultural and Me- 
chanieal Association. 

This repliant, saving and reserving unto himself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the mantfold insufficiences of 
the said answer, for replication thereunto says that he will ever main- 
tain and prove his said bill of complaint to be true, certain, and 
sufficient in law to be answered unto, and that the said answer of 
the said defendant is uncertain, untrue, and insufficient to be replied 
unto by this replant, without this, that anv other matter or thing 
whatsoever in the said answer contained material or effectual im the 
law to be replied unto, and not herein and hereby well and sufh- 
ciently replied unto, confessed or avoided, tranversed or dented, Is 
true; all which matters and things this rephant is and will be 
ready to aver, maintain, and prove as this honorable court shall 
direct, and humbly prays as in and by his said bill he has already 
prayed. 

PALMER & BELLE, 
Of St. Paul, Solicitors for Complainant. 
kb. C. PALMER, 


(if Nf. Paul. of Counse ) 
(Kadorsed:) Filed Nov. 5, 1877. H. EE. Mann, clerk. 


4] Andon i + same day, to wit, on the 5rd day of November, 

A.D. Ts77, there was tiled in this cause the replication of 
plaintiff to the answer of defendants herein in words and figures fol- 
lowing, to wit: 


United States Cireuit Court for the District of Minnesota. 


Tiromas HW. Canrreip, Complainant, 
vs. 

The MINNeaponis AGRICULTURAL AND MECHANICAL AssocrtATION 
and Tire Stare NarronaL Bank or MINNEAPOLIS, Defendants. 
The replication of Thomas H. Canfield, said complainant, to the 
answer of said defendants, and each of them, herein. 

This repliant, saving and reserving unto himself now and at all 
times hereaiter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insutticiencies 
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of said answer, for replication thereunto says that he will ever main- 
tain and prove iis said bill of complaint to be true, certain, and suf- 
ficient in law to be answered unto, and that the said answer of the 
said defendants is uncertain, untrue, and insufficient to be replied 
unto by this rephant— 

Without this, that anv other matter or thing whatsoever in the 
said answer contained material or effectual in the law to be replied 
unto, and not herein and hereby well and sufficiently replied unto, 
contessed or avoided, traversed or denied, is true: all which matters 
and things this rephant is and will be ready to aver, maintain, and 
prove as this honorable court shall direct, and humbly prays as in 
and by his said bill he has already praved. 

PALMER & BELLE, 
Of St. Paul, Solicitors for Complainant. 
kk. C. PALMER, 
Of St. Paul, of Counsel. 


(Endorsed :) Filed Noy. 38, 1877. Hf. E. Mann, clerk. 


42 And afterwards, to wit, on the 10th dav of November, A. 

D. 1880, complainant filed in this cause, for inspection, and 
before leave granted to file the same, his supplemental and amended 
bill, in werds and figures following, to wit: 


43 Circuit Court of the United States, Distriet of Minnesota. 
In equity. 


To the honorable the judges of the Cireuit Court of the United 

States, sitting In equity: 

Humbly complaining, showeth unto your honors your orator, 
Thomas H. Canfield, that on or about the l4th day of August, 
1877, vour orator submitted his original bill of complaint in this 
honorable court against the Minneapolis Agricultural and Mechant- 
eal Association and the State National Bank of Minneapolis, two 
corporations duly described in said original bill, stating that the 
Minneapolis Aoricultural and Mechanical Association became a 
body corporate, duly created and organized under the laws of Min- 
nesota, In the month of June, S71, for the purpose of holding fairs 
and other pubhie exhibitions, and located its principal place of busi- 
ness in the city of Minneapolis, county of Tfennepin, and State of 
Minnesota, and is still such body corporate: that the said State Na- 
tional Bank of Minneapolis has been for ten years fast past a body 
corporate, located and organized under the laws of the United States 
for the purpose of doing the business of banking and engaged in 
doing such business at Minneapolis aforeseid now and during the 
whole of said period: that your orator has always been and still 
is a citizen of the State of Vermont, and that he is and has been for 
more than three vears last past the owner and in the actual posses- 
sion of the following property, situated in the county of Hennepin 
aforesaid: The northwest quarter of the northeast quarter of section 
thirty-six (56), town twenty-nine (29), range twenty-four (24) west, 
and the west three-quarters of the northeast quarter of the same 
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quarter section, containing 70 acres, more or less (excepting five 
acres thereof conveyed to the Minneapolis Harvester Works Com- 
pany, by deed dated September 12th, 1878). 

That, notwithstanding the ownership and possession of your ora- 
tor of said real property as aforesaid, the above-named Minneapolis 
Agricultural and Mechanical Association and the said State National 
Bank of Minneapolis each severally claims some estate or interest In 
said real estate adverse to your orator, and your orator prays that 
each of said corporations may be required to set up and have Iti- 
eated their and each of their respective claims, titles, and interest In 
and to said real estate, or be forever barred from having, asserting, 
or maintaining any claim, title, or interest in or to said real property, 
or any part thereof, as against your orator. 

That said Minneapolis Agricultural and Mechanical Association, 
in June, IS71, became a body corporate, duly created, organized, 
and acting under the laws of the State of Minnesota, by taking the 
proper proceedings required by such laws in that behalf; that the 
geeneral nature of its business was the promotion of agricultural 
and mechanical arts, the holding of fairs and other public exhibi- 
tions: that its capital stock was fixed: at forty thousand dollars 
(340,000.00), divided into cl@ht hundred (SOO) shares of fifty dollars 
(850.00) cach, and its corporate life commenced on the 17th day of 
June, 1871, and was to continue for a period of thirty (50) years 
thereafter; that said corporation did go into active operation in 
suid Minneapolis on said June 17, 1871, with ali said) stock sub- 
seribed and paid for in full, and certificates therefor issued to the 
persons hereinafter named as corporators and directors in certain 
proportions or numbers of shares to cach as agreed; that articles 
of incorporation were duly filed in the proper offices, and the follow- 
Ing persons were therein named and created corporators and di- 
rectors In and of said corporation, to wit: Wilson P. Westfall, Cal- 
vin G. Goodrich, Levi Butler, William W. Eastman, George A. 
Brackett, William S. Kine, Dorillus Morrison, William D. Wash- 
burn, Riehard J. Mendenhall, and Thomas Lowrey, each and all 
being residents of said Minneapolis; and thereafter and subsequent 
to the filing of said articles of Incorporation one George If. Stevens 
became a member of and shareholder in said corporation ; that 
said persons were duly made directors of said corporation, as in seid 
articles provided, and so continued until the 18th day of March, 
Is72, when at a meeting of the stockholders of said association, 
duly convened at Minneapolis aforesaid, the following persons, to 
wit, Levi Butler, R. J. Mendenhall, George A. Brackett, Dorillus 
Morrison, William S. King, and George IF’. Stevens, were duly elected 
directors of said association, and the same duly qualified and have 
ever since been and now are the sole directors thereof: that at the 
sald time and place the said directors met and organized by the elec- 
tion of Levi Butler as president, Dorillus Morrison as vice-president, 
Corge If, Stevens as secretary, and Rt. J. Mendenhall as treasurer, 
and the same are still the officers of said board of directors. 

That said corporation in June or July, (S71, purchased and ac- 
quired title in fee to the above-described real estate, of the value in 
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the month of August, 1878, of $100,000 and more; that buildings 
were erected on said lands, fenees made and other improvements 
effected by said association, at a cost of ten thousand dollars and 
more, all of which remain thereon except as hereinafter stated ; 
that the business of said association was managed, controlled, and 
‘arried on by said directors, who were sole stockholders by them- 
selves, and by such agents as they from time to time appointed for 
that purpose ; and said business was mainly, if not wholly, confined 
to holding one or two fairs of not more than one or two weeks’ dura- 
tion, in the months of September and October of cach year, and was 
not designed to be and was not tn fact profitable to the said associa- 

tion, or the said directors or stockholders, or any of them; that 
4-4 no fairs or other pubhie exhibitions were held by said associa- 

tion after the vear 1571, but said real estate was placed under 
the control of said William S. iting, to be used as said King might 
see fit; that said King then owned a majority of the stoek of said 
association, and thereafter continued In the possession of said real 
estate and in the use of the same for lis own benefit until the pur- 
chase of the same as hereinafter stated. 

That it was the custom and rule of said association to limit the 
control of its officers and property to the persons who were directors 
and stockholders, they being the same, and only attempted to act in 
a collective capacity when deemed necessary to give full force and 
saction to the wishes, acts, and doings of the persons actually own- 
Ing and possessing an interest in the said real property. 

That prior to the 14th day of August, 1875, the said Wim. S. King 
had, for divers good and valuable considerations, purchased, and ac- 
quired each and every share of stock of and in said association, and 
the same had been duly sold, transferred, and delivered to him) by 
the said other directors and stockholders, and thereupon became and 
was sole and absolute owner of the said stock ; and that said King 
had also prior to said last-named date acquired by purchase and 
upon good and valuable consideration the said real estate above de- 
seribed, and the full power of disposition thereof in fee and free 
from all rights, interests, and claims or demand of said association 
therein, and of each of said other directors and former stockholders, 
and free from all Hability to account for or pay over to said associa- 
tion or directors or any one any part of the proeecds of the same, or 
the rents, issues, and profits thereof, and with the obligation on the 
part of said association and said directors and officers to make, ex- 
ecute, and deliver in due form good and. sufficient conveyances of 
said real estate whenever thereto requested to the said King, his 
heirs and assigns, or to such other persons as he might designate as 
grantee. | 

That on the 14th day of August, A. D. 1875, vour orator pur- 
chased of said William S$. Kine, in good faith and without notice of 
any rights, claims, or equities of any other person or corporation, 
the said real estate above deseribed upon the following terms. and 
conditions, to wit: The said William S. Nine then and there agreed 
to sell to said Thomas IT. Canfield, and convey and cause to be con- 
vey to him, his heirs and assigns, by a good and sufficient convey- 
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ance, the title in fee free from all incumbrances [of] the said seventy 
acres of land above described (excepting five acres theretofore sub- 
scribed by said King to the stock of the Minneapolis Harvester 
Works ( ompany, 2 and which were to be reconveved by your orator 
to said harvester ¢ mpany Immediate ly pon the convevance of the 
said seventy acres to him as aforesaid), at and for the sum of sixty- 
tive thou sand dollars of the 7.5 vold bonds of the Northern Pacifie 
ailros dl Company, at the rate of ninety cents on the dollar, and the 
be lies in the notes of hand of your orator, payable in one, two, 
and three years from date in equalinstallments, with interest at ten 
per cent. per annum, all buildings, fences, and other material then 
on said premises to go with the land to your orator, except the five 
acres sold to the said harvester company by said King, and the said 
SOU shares of the stock then owned by said King were to be trans- 
ferred and delivered to your orator at the time of the delivery of 
d instruments. 
That said transaction was entered upon, conducted, and completed 
with the fall knowledge, consent, and ap yproval of said Minneapolis 
Agricultural and Mechanical Association, its directors, officers, and 
stockholders, who, for the purpose of confirming and ratifving the 
same, and of conveying and assuring to your orator, his heirs and 
assigns, the title in fee of and to said ~ mises, and at the request 
of said King, did execute and cause to be delivered to vour orator 
in the month of September, A. D.1S75,an instrument, of which a true 
copy is attached to said original bill ef complaint, marked “A,” and 
Inade a part thereof, 

That at the same time and asa part and parcel of the same trans- 
action the <nid William 5. King executed and delivered to vour orator 
his (the said King’s) warranty deed, with full covenants of and _ to 


< 


Sal 


the premises above described. 

That at the date of the delivery of said two Instruments vour 
orator paid over and delivered to said William 8. King the said 7.5 
gold bonds of said Northern Pacific railroad, amounting at the price 
agreed upon as aforesaid to the sum of fifty-eight thousand tive hun- 
dred dollars, and executed and delivered to said King the promis- 
sory notes specified in said agreement, amounting to six thousand 
tive hundred dollars, and bearing interest from date at the rate of 
teh per cent. per annum: and your orator also executed and de- 
livered his deed in due form of and to the said five acres (excepted 
from the said seventy acres as stated aforesaid), in which deed your 
orator was grantor and the Minneapolis Harvester Works Company 
Was grantee, and said purchase and sale and said instruments, bonds, 
and notes were consummated and delivered on the 12th day of Sep- 
tember, 7 and said two deeds were afterwards by your orator de- 


posited tor record, and were duly recorded in the office of the register 
of ade of said county of Hennepin on the 4th day of October, 
1S75 


That at the time of the delivery of said instruments and the pay- 
ment of the purchase price of said premises, us stated herein, ho part 
of sald stock was delivered norany reference thereto made by reason 
of the forgetfulness and inadvertence of your orator in that behalf, 
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and until long thereafter your orator had no knowledge, informa- 
tion, or suspicion that said stock or any part thereof was held or 
claimed by any other person or corporation, or that the same or any 
part thereof had been pledged as security for any debt, whether as 
herein stated or otherwise, or that the same was not then in the 
hands of and owned by said King as his own absolute, unincum- 
bered property. 

That said State National Bank of Minneapolis, falsely pretending 
to own and hold said eight hundred shares of stock as collateral 
security for the payment of the notes named in said notice of sale 
hereinafter set forth and referred toas Exhibit * B,” and made a part 
hereof, and also to have and possess a valuable interest in the real 
estate described in this bill of complaint by virtue of such pretended 
ownership and holding, threatens to sell,and is about to sell, all and 
singular the said S00 shares of stock at public auction, as stated in said 

notice, only the sale has been postponed to take place at the 
45 same place and hour on August 15, 1877, to satisfy the 

amounts therein claimed to be due, and thereby and by force 
of said sale to transfer and convey to the purchasers of said stock 
the absolute title thereto and the entire interest therein, and in and 
to said real estate and every part thereof, with the appurtenances, 
and deprive your orator of his just rights in the premises. 

And your orator shows that said sale of said stock, if permitted, 
will greatly prejudice the rights and interests of your orator in the 
premises and embarrass and render ineffectual the enforcement of 
his just claims and permit the Investiture of the title of said stock 
and real estate in your orator, where of right it belongs. 

That it will lead to and cause a multiplicity of suits should said 
elg@ht hundred shares of stock be sold to numerous purchasers, as 
will be the case, and produce irreparable injury to your orator; that 
said State National Bank of Minneapolis has no title whatever to five 
hundred shares of said stock, nor has the same, or any part thereof, 
ever been pledged or deposited with said said bank as collateral se- 
curity for the payment of any sum or sums of money whatever, or 
for any purpose, or with any right or power of disposition whatever; 
that its claim to sell said shares last named is fraudulent, and de- 
signed to injure and defraud your orator, and its purpose in selling 
the same is to harass, injure, and defraud your orator, and prevent 
him from obtaining his just rights in the premises. 

And your orator further shows that said State National Bank of 
Minneapolis claims to own and hold said 500 shares of said stock, 
balance of said eight hundred shares, by virtue of having loaned to 
one George A. Brackett ten thousana dollars, at five months from April 
8,1873, upon his note of that date and upon the transfer to said bank 
by said Brackett of 200 shares of said stock and three promissory 
notes of one Wm. 8. King, for the sum of fourteen thousand dol- 
lars in all, payable in one year from November, 1575, to the order 
of said Brackett and endorsed by said Brackett to said bank. 

That as to how much has been paid on said notes of said King 
or said notes of the said Brackett your orator does not know and 
cannot state, but he alleges that said George A. Brackett has been 
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colyent sinee said April 8. 1S73, and is now solvent, and said note 
held by said bank aeainst him is collectible in full, but that said 
bank has never taken any steps to colleet said note of said Brackett 
|| 1d note ) , rat said bank claims that the 
remaining one liundred shares of stoek of said three hundred shares 
were obtained by discounting from R. J. Mendenhail certain prom- 
=SGOryv Notes. Mentions d 11) =2uld notice OO] sale, LO which notes said 
100 shares of stock had been pledged as collateral; that said notes 
had been duly endorsed by said Mendenhalland demand and notice ot 


And vour orator shows that said notes fell due in November 
S75, and no steps were ever taken to collect the same, or any part 


thereof. of the said BR. J. Mendenhall. endorser, or said William 8S. 


; , ne - a 

IK it OM, Dake Of sald notes, although, at salad ave date of said notes, 
'- ’ } } ? i } F 

DOU salu IND ind Mendenhall were sotvent ahd the amount due 


, 7 , ? ’ . } ,* . 
Upohll salad notes could have veen collected from either of said par- 


sale or other disposition of said 100 


Phat sald balik Clalbais that salad stock constitutes a 11en Upon said 
reali estate, and that bv virtue ol Make snd loan Of ten thousand 
dollars to the said Brackett and the discounting of the said King 
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its sald agreement with said red In obtaining due and seasonable 
possession of the bonds to be delivered thereunder: that had vour 


orator known of the existenee ia an order given by said King to 
sald bank, or nad the same been presented to him at any time prior 


ee ] as i ale een : ' ° m 
to the delivery of said bonds to said King upon the execution of 


sald deeds of said real estate, vour orator would have delivered to 
said bank the bonds specified In said order; but he was unable to 
a so because of the neglect and laches of said State National Bank, 
and ought not now to suffer ny there for. 

And your orator further alleges that said real estate is of great 
value, and will, 1f sold and heed of at a proper time and ina 
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proper manner, realize a large sum, to wit, fifty thousand dollars or 
more, according to the best knowledge and belief of your orator; 
that should said claim of said bank thereto be established and said 
stock declared to constitute a first lien upon said real estate in favor 
of said bank and against vour orator, the rights and interests of said 
bank in that regard will be fully protected, but if said stock be now 
sold and betore the relative rights and interests of the parties are 
finally adjudicated, and pass imto the hands of third parties who 
may be numerous, and without notice of vour orator’s rights in the 
premises, his said rights and interest will be utterly and irretriev- 
ably lost, and he be wholly remediless, all of which is contrary to 
equity and good conscience. 

And your orator shows that said bank never had any authority 
to sell said stock or any part thereof upon default in the payment 
of said notes or otherwise, nor did said Brackett or said Mendenhall 
make any agreement whereby said bank should or might proceed 
to sell said stock at any time or upon the happening of any contin- 
gency Whatever. 

That said bank does not intend or propose to sell any of 
46 said collateral notes so claimed to be in its Possession, as 
stated herein, but only said stock, and apply the proceeds 
thereof upon sald collateral notes and not upon the said note of ten 
thousand dollars, which is the evidenee of its loan, and on which 
said proceeds should apply, ifa sale should be made at all,all whieh 
designs on the part of said bank are fraudulent as against the rights 
and interests of your orator and contrary to equity and good con- 
science. 

But now so it is, may it please your honors, that the said State 

National Bank of Minneapolis, combining and contederating with 


} 


] 


the Minneapolis Agric Itural and Mechanieal Association, and cer- 
tain of its directors and othcers, the other defendants herein, and 
with divers other persons at present to your orator unknown, whose 
hames when discovered vour orator prays he May be at liberty to 
insert herein with apt words to charge them as parties defendant 
hereto, and contriving here to wrone and injure your orator in the 
premises, the said National Bank of Minneapolis refuses to deliver 
sald stock to your orator, or any part thereof, and refuses to post- 
pone or change said sale of said stock as advertised, or colleet, or at- 
tempt to collect, said promissory notes by suit as it might and could 
do; that said State National Bank of Minneapolis sometimes pre- 
tends that it owns and hasan Interest In said real estate paramount 
and prior to any right or title thereto of vour orator, and at other 
times that it has full right to sell and dispose of all and singular the 
said stock and transfer to the purchaser a full and absolute title 
thereto fora nominal consideration, and thereby invest said pur- 
chaser or purchasers with full title to said real estate, free and clear 
of any right, title, or equity of redemption in the same, or any part 
thereof, by, from, or on the part of your orator, or any other person, 
Whereas your orator charges the contrary thereof to be the truth, 
and that all said real estate and property have always been in fact 
and in equity the real estate and property of your orator, as set forth 
Gl fa 
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herein; all which actings, d ings, and pretenses are contrary to 
equity and good conscience, and tend to the manifest wrong and in- 
jury of vour orator | 2 premises. 

And sald or! il Dill praved that said defendants might be com- 
pelled to answer the following Inter rrogatories : 


— 


To the State National Bank of Minneapolis, defendant: 


|. Whether vou did not aon of the purchase by your orator of 


said William S. King of the real estate and property described in 


this blll of complaint as early as August 22, 1875 

2) Whether vou did not on or about said August 22,1575, agree to 
and with said William S. Xing to receive in lieu of any stock named 
herein certain 7.3 gold bonds of the Northern Pacific Railroad 


Company named herein, and take an order given by said King on 
vour orator for that purpose, and that said order was never presented 
to vour orator or said bonds demanded of him ? 

3. Whether on or about September 12, 1873, said 7.3 gold bonds 
of the Northern Pacific Railroad Company were not worth and of 
the market value of at least ninety cents on the dollar, or, if not that 
price, how much said bonds were worth at said date? 

ft Whether vou do not claim an interest In the real property de- 
seribed herein, by virtue of holding said stock, and threatened to 


sell said stock and said interest In said real estate on Aucust 1», 
ate 7 
A :; € ° 
>» Whether anv pavmet s hy We Deen made on anv ot the notes 
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held by vou to Which vou Claim said stock to be collateral ? 
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Lhd TuPrther praved that sald detendant may aliswer 1 the pretm- 


ises, und that your orator: may be established in his possession and 
oWnership of said real estate and property, and have good, periect, 
and complete title of record thereto, free and clear of claim, right, 
title, or Interest of said defendants, or either of them, therein or 
thereto: that said stock be delivered up and cancelled, as against 


vour orator, and all claiming by, through, or under him, and the 
sale thereof as threatened be prevented and forever enjoined, and 


, 


ee a re o ' y . = al 
that for these purposes all proper directions may be given, and that 


i 
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VOurP OPatloPr TiaVv fave such other and further rcliet in the premises 
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as the nature of the circumstances of the case may require and to 
this honerable court nay seem meet, and that said defendants may 
be prohibited trom selling or conveying, or attempting to sell and 


convey, the sald real aetate, orany part thereof, and that the State 
National Bank of Mit leapolis nay be especially prohibited from 
selling at public auction, or othe rwise atte mpting to sell or dispose 
of In any Wav or manner, all and singular the said certificates and 
shares of stock described herein, but shall bring the same into court 
to aWalt the further order of this court in that behalt. 

And said original bill prayed for the process of the court and for 
a Wit of Injunction against said detendants ; and vour orator further 


. 


showeth that all the sald defendants in said ort ginal bill appeared 
I sald cnuse and answe red there ote 
your orator further showeth unto your honors that Upon the 


1] 


filing of said original bill an order to show cause was issued by said 
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court and served on said defendants, requiring them and each of 
them to show cause before this court why said sale of. said) stock 
should not be enjoined; that said defendants appeared and showed 
cause, and such proceedings were had in said application that the 
said order to show @ause was discharged, and said eourt refused to 
enjoin the sale of said stock for the reason and upon the ground 
that any purchaser at such sale would take such stock subject to all 
the rights and claims of vour orator therein and thereto, 

And your orator further showeth, by way of amendment, that 
shortly after the date of said premises set forth invsaid original bill, 
to wit, on the 21st dav of August, 1875, the said William Ss. King 
informed one Rufus J. Baldwin, who was then and there cashier of 
sald State National Bank of Minneapolis, and as such had the actual 
custody and control of said 500 shares of said stock so ple ileed to 
suid bank, as stated in said original bill,as well as of the re maining 
900 shares of said stock which had been theretofore pledwed to him- 
self individualiv by said King to secure the return of 10,000 of 
gas stock loaned by the said Baldwin to the satd King, and which 
had been pledged to the Second National Bank of St. Paul as security 
for the payment of a loan of 810,000.00) made ns said last-named 
bank to said King of the said sale of said real estate to vour orator, and 

said agreement in relation thereto, and his promise to transfer 
47 said stock to your orator. And the said King and Baldwin 

then and there computed the amount due on said notes and 
eas-stock transaction for which said) stock was pledged as security, 
and the same was fixed and agreed upon at the sum of 852,041.60; 
and the said King then and there requested the said Baldwin to re- 
lease and surrender up said stock from said) pledges, and to receive 
In pledge In jieu thereot S36 000 of said Ol ld bonds When the same 
should be paid over by vour erator; and the said Baldwin did then 
and there accede to such request and release said stock, and then 
and there the said stock became released and discharged of said 
pledges and said King’s title thereto became relieved from all en- 
cumbrances thereon. 

And it was further agreed between the said Kine and Baldwin 
that the said Baldwin was, on the consummation of said sale and 
the receipt of said S56.000 of bones by him, to sell the same, and 
out of the proceeds thereof wa. to pay the debts the said King owed 
to said defendant bank, and for which said 500 shares of said stock 
had been pledged, and To redeem the said Gas stock which head been 
by said King pledged’to the Second National Bank as aforesaid, and 
the balance of said proceeds, if any, was to be paid over by said 
Baldwin to said King. 

That thereupon the said King, having made said arrangement 
and thereby liberated said stock from the pledge in which it had 
previously been, and substituted said bonds for the same as such 
pledge, did on the 22d day of August, IS75, execute his warranty 
deed of said lands to vour orator, and did proeure to be executed an 
Instrument which was in form a deed of said Minneapolis ae 
ural and Mechanical Association of said tom to vour orator, 
copy of which first-named instrument is hereto attached and mi irked 
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“A” and made a part of this bill of complaint; that said last- 
named instrument, although dated on the 15th of August, 1873, 
was not fully executed so as to be ready for delivery until the 12th 
day of September, 1873, and that the same was delivered to your 
orator in the city of New York on said 12th day of September, 1875, 
and that on the receipt of said deed your orator paid over to said 
defendant King the bonds and notes provided for in said agreement 
of purchase of said lands. 

That your orator, at the time of the delivery of said instrument 
and the payment by him of said bonds and notes, was wholly igno- 
rant of any of the transactions hereinbefore mentioned and set out 
concerning the pledging of said stock to said Baldwin and said bank 
or the substitution by said King and Baldwin of said bonds for said 
pledged stock, and never had known or heard of the same. 

That your orator, upon the representations of said King that said 
deed had been executed by said corporation in all things in due 
form of law, fally believed that he had procured a good and lawful 
title to said lands when the same was delivered to him and the pur- 
chase price paid for said lands as aforesaid. And your orator, so 
believing, then and there executed and delivered in due form his 
deed of conveyance (of the said five acres of land which had been 
excepted from said seventy acres in said agreement of sale) to the 
said) Minneapolis Ilarvester Works Company; that all of said 
deeds were duly recorded in the office of the register of deeds of 
Hennepin county, Minnesota, in or about the month of October, 
1875. 

That at the time of the delivery of the said instruments and the 
paviment of the purchase price of said lands as aforesaid, no part of 
said stock was delivered nor any reference thereto made, nor had 
any notice been given by said Baldwin or by any one else to your 
orator that said Baldwin er said bank held any claims upon or had 
any interest In said stock or bonds, and that vour orator was wholly 
Ignorant of any such claims or interest, and your orator had no 
knowledge or suspicion of any fact or reason existing why he should 
not pay over tosaid King the whole of said purchase price of said 
lands: and your orator then and there, by reason of the facts afore- 
sald, and believing that said King was the owner and had possession 
of said stock, and could deliver the same to him at any time, inad- 
vertently omitted to demand the delivery of the same to him at the 
time of paying said purchase-money as aforesaid. 

That the value of said bonds so paid to said King as part of the 
purchase price of said land was, at the time of such delivery thereof 
to said KKing, the sum of ninety cents on the dollar. 

Your orator further says that he is wholly ignorant as to whether 
sald King ever delivered any of said bonds to said Baldwin or said 
bank, but he avers that neither said Baldwin nor said bank ever ap- 
plied to him or made any claim on him for any of said bonds. | 

That a few days after the delivery of said bonds as aforesaid by 
your orator to said King they suffered a heavy depreciation in 
value and have so remained to the present time; that in  conse- 
quence of such depreciation in said bonds the said King, Baldwin, 
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and said State National Bank of Minneapolis, acting through its 
eashier, said Baldwin, combining and confeders ating together to 
cheat and defraud your orator out of the said land and stock, and 


having knowledge of certain facts connected with the execution of 


said deed from the said Minneapolis Agricultural and Mechanical 
Association to your orator, which were wholly unknown to your 
orator, and which said last-named defendants beheved would enable 
them to set aside and annul said deed, and believing that by retain- 
ing possession of said stock they could gain control of said corpora- 


tion, and through it of said lands, and thus pay eff the debts and © 


obligations of said King to said bunk and said Baldwin and retain 
any surplus that might remain, and at the same time keep and re- 
tain the said bonds of your orator and cheat him out of the same, 
and prevent him from acquiring any portion of said lands, did dis- 
regard and violate the agreement between said King, Baldwin, and 
said bank, by which said stoek had been redeemed from said pledges 
as aforesaid, and did commence an action in the district court of the 
county of Hennepin and State of Minnesota, in the name of said 
Rufus J. Baldwin and said State National Bank of Minneapolis as 
plaintiffs, and against vour orator and said King and said Muinne- 
apolis Agricultural and Mechanical Association, to set aside and 
annul the deeds from said last-named association and from. said 
King to your orator, which purported to convey to him said lands. 

That the said Ning was interested in the suecess of said action and 
was to share in the gains thereof, and was made a defendant as a 
sham and as a part of said conspiracy to defraud your orator; that 
he was never served with process in said action and did not appear 
therein, save as one of the principal witnesses for said plaintiffs, and 

that said associ: ition, defendant in said action, was not served 
48 with process and did not appear in said action, but that the 

ofheers and former stockholders of said association were wit- 
nesses for said plaintiffs and aided them in the prosecution of said 
action. 

That your orator up to the time of the trial of said action was 
wholly ignorant of the existence of the agreement between said 
King, Baldwin, and said bank to substitute said bonds for said stock 
as aforesaid, and first learned the same from the testimony of said 
King and said Baldwin givenon said tri: al; and that he was also wholly 
ionorant of the fact that any of said stock had been in pledge to said 

Jaldwin or said bank until the same was disclosed to him by the 
complaint in said action ; and that by reason of vour orator’s want 
of knowledge as aforesaid le did not set up in his defence to said 
action any matter concerning said substitution of said bonds for 


sald pledged stock as aforesaid, and asked no affirmative relief 


thereon, and that said matter was not litigated in said action, and 
that the principal issues in said action related to the execution and 
validity of said deed from said association to your orator, and that 
said action resulted in a judgment in favor of the plaintiffs and 
against the defendants therein, annulling and setting aside the said 
deed from said association to your orator, and the record thereof, 
Which said judgment is yet in full force and effect. 
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That in rendering such judgment the supreme court of the State 
of Minnesota, to which last-named court said action had been carried 
by appeal, decided that said deed was upon its face good in form, 
but that it was invalid by reason of the fact that said deed was 
executed without authority of said corporation, of which want of 
authority said King had knowledge from the inception of said deed ; 
and said Baldwin and said bank also had full knowledge thereof 
prior to and at the time of entering into said conspiracy to defraud 
vour orator as aforesaid, and of which want of authority your orator 
was wholly ignorant until advised thereof by the complaint in said 
action. 

That pending the said last-named litigation, and in pursuance of said 
conspiracy, and to carry the same out, the said defendant, The State 
National Bank of Minneapolis, wrongfully claiming to hold the entire 
capital stock of the association, to wit, eight hundred shares thereof, 
in pledee as security for the payment of certain promissory notes 
held by said bank against said King, upon which said bank claimed 
to be due in the ageregate the sum of $30,589, when in trath and 
in fact said bank did pot and never did hold but three hundred 
shares of said stock at any time, and did not at the time it sold the 
same hold or own any portion thereof, gave public notice that 1t 
would sell all of said stock at public auction at Minneapolis afore- 
said on the 25th day of July, 1877, at ten o'clock in the forenoon, 
unless said stock was previously redeemed by the payment of said 
sum. 

That in truth and in fact there was not due said bank thesum so 
Claimed by it to be due, but a very much less sum, the exact amount 
of which your orator cannot state; but he is informed and believes 
that the sum due was notover thirteen thousand dollars, but that your 
orator, up to the date of said sale and fora long period thereafter, 
Was Wholly ignorant as to what sum was so due said bank; that 
your orator believes and so charges that the claim made by said 
bank that so large a sum was due from said King was to deter 
bidders at said sale, and was part of said scheme to obtain possession 
of said stock and Jands and defraud your orator out of the same 
ad the purchase price paid by him therefor. 

And your orator farther showeth unto your honor by way of sup- 
plement that said sale was postponed from time to time and was 
finally made on the loth day of September, 1877, and that all of 
sald stock was then and there struck off on his bid of thirteen 
thousand dollars to one James M. Knight. 

That your orator having heard that said sale was to take place 
caused notice to be given at said sale, and before said stock was 
struck off or sold, that he was and claimed to be the owner thereof, 
free and clear of all pledges and incumbrances of any kind, and 
that the said State National Bank was not the owner thereof and 
had no right sell the same, or any part thereof, and that be was the 
owner of and in possession of the land hereinbefore deseribed, and 
that he should enforce his claims thereto against any and all pur- 
chasers of said stock or any part thereof, and that he had commenced 
this action to enforce his rights to said stock and lands. 
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That said sale was made with the knowledge and connivance of 
Dorillus Morrison, Wm. 8. King, Rufus J. Baldwin, and James 
M. Knight, The Minneapolis Agricultural and Mechanical Associa- 
tion, and said defendant, The State National Bank of Minneapolis, 


‘and in pursuance of and as part of a scheme then and prior to that 


time concocted and entered into by said Morrison, King, Baldwin, 
Knight, and said two corporations to cheat and defraud your orator 
out of said stock and lands for the benefit of said bank to the 
amount due to it on said notes, and to secure the balance thereof to 
and for the sole use and benefit of said William 8. King. 

That the said James M. Knight was, at the time he made said bid, 
the son-in-law of one of the officers of and principal stockholders 
in said State National Bank of Minneapolis, and purchased said 
stock not as a bona fide transaction for himself, but in furtherance 
of said scheme to restore the same to the said Wim, S. King, and that 
he paid no money or other valuable thing therefor. 

Your orator is informed and believes, and charges the fact to be, 
that the said Dorillus Morrison being a friend of said Win. 8S. King, 
and being willing to aid and abet the said scheme of relieving the 
sald Ixing of his then present indebtedness to said bank, and _ to 
enable him to get possession of the said stock and lands as afore- 
sald, entered Into a conspiracy with said King, Knight, The State 
National Bank of Minneapolis, Rufus J. Baldwin, Geo. A. Brackett, 
and said association, by which said Morrison was to advance to 
sald bank the then indebtedness to it of said King, and to receive 
from said association a deed of nine-tenths of said land and from 
sald Knightcf nine-tenths of said stock,to be held by him as security 
for such advances, and that when said advanees were repaid to him 
he was to convey said lands to such person or persons as should be 
indicated by said King or his creditors, to be by them further held 
in trust and as security for the payment of certain advances of 
lumber and money by such creditors made tosaid King, and finally 
to be by said trustees turned over to said King, or some one in his 

interest. 
AY) That the said King was wholly insolvent and had instituted 

proceedings in bankruptey to obtain a discharge from his 
debts, and subsequently did obtain such discharge; that said Mor- 
rison did advance to said bank the then indebtedness of said King, 
or in some way became responsible therefor, and thereupon, and on 
the 25d day of February, 1878, the said association made, executed, 
and delivered to said Morrison a deed of an undivided nine-tenths 
of said lands, and in and by said deed conveyed to said Knight the 
remaining one-tenth of said lands. But as to why said one-tenth of 
sald land was so conveyed tosaid Knight vour orator does not know, 
except that he has been informed and believes that the same was 
conveyed to him as a shareholder in said association to the extent of 
one-tenth of the stock thereof. 

That prior to the exccution of said conveyance by said association 
to said Morrison and Knight as aforesaid the said Morrison and said 
Knight, holding all of said stock, in order to obtain a board of direct- 
ors over Whom they could exercise complete control in the carrying 
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out of said conspiracy to defraud your orator, elected a new board of 
directors of said association, consisting of eleven me mbe ‘Ts, Ol} which 
said new board only two of the old hoard were left, to wit, said Do- 
rillus Morrison and one George A. Brackett, and, hi aving so consti- 
tuted said new board of directors, who were compliant to the will of 
suid Morrison and Knight, the said association, through its said new 
board of directors, ordered the execution of said deed of said lands 
to said Morrison and Knight as aforesaid without any consideration 
whatever being paid therefor to said association. 

That in or avout the vear 1873 the said George A. Brackett en- 
tered into possession of said lands under a lease “from your orator, 
and continued to hold the possession thereof until the: said Baldwin, 
King, and the State National Bank of Minneapolis, having conspired 
to defraud your orator out of said stock and lands as aforesaid, the 
said Brackett, to aid and abet said conspiracy, turned the possession 
of said lands over to said association or to said conspirators. 

That the said Morrison, in order to enable the said King to repay 
to him the advances he had made for him and tor the repayment of 
which he held said nine-tenths of said land and stock as security 
aforesaid, put the said King in possession of said lands, with the de- 
sign of having him organize and hold fairs and other publ exhi- 
bitions thereon, and thereby making suflicient money to pay off said 
Morrison; that the said Ning did take possession of said lands, and 
in order to make the necessary preparation for holding such fairs 
and public exhibitions said Ning, having previously sold off many 
of the buildings that were formerly on said land, was ;compelled to 
borrow, and did borrow, money and lumber of various persons, 
among Whom were William D. Washburn, Sumner W. Farnham, 
and James A. Lovejoy, and vour orator has been informed and be- 
lieves also the said Morrison, and erected the necessary buildings on 
sald land to hold said fairs and exhibitions, and that said Morrison 
lso allowed the said Kine to use the name of said association in the 
holding of said fairs and exhibitions, and the said Kine did hold 
such fairs in the vears IS7S, 1879, and 1SSO, and that some or all of 
sald fairs were advertised to be held, and were held, under the name 
of said association, and that said ting made large gains from) said 
fairs, the amount of which your orator cannot state, some of which 
he paid to said trustees and the balanee he retained for his own use, 
and your orator prays that full disclosure thereof may be made. 

Your orator is Informed and belie ‘ves, and on such Information 
and belief charges the fact to be, that the said Morrison received suf- 
ficient funds from the proceeds of such fairs, or some of them, to pay 
the advances so made by him as aforesaid to said bank for said King, 
ora large portion thercof. 

That “the | sald other ereditors of suid ing desiring a change in 
said trustee and the substitution of some other person or persons as 
trustee in the place and stead of said Morrison, for their better secur- 
lty procured the said Morrison to convey the said lands and transfer 
the said stock so held by him in trust as aforesaid to Jacob K. Sidle 
and Robert B. Langdon; that said lands were conve ‘ved by said Mor- 
rison and wite, and sald stock transferred by said Morrison, to said 
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Sidle and Langdon in trust for the seeurity of said creditors of said 
King who had advanced to hin money and Jumber as aforesaid, 
which said creditors were expected to be paid off by and from the 
proceeds and profits of said fairs so being held by said King, and 
that when the said creditors were so paid and satisfied the said lands 
and stock were to be by said Sidle and Langdon turned over to said 
King, or some one in his interest; that said last-named deed was 
dated on the 22d day of October, 1875, and was recorded, together 
with the said deed from said association to said Morrison and Knight, 
in the office of the register of deeds of said [Tennepin county on the 
12th day of December, 1878; that in order the better to carry out 
the said scheme of cheating and defrauding your orator out of said 
lands and stock, and to keep from your orator and the publica 
knowledge of the real nature of said transaction, both the said deeds 
from said association to said Morrison and Knight and from said 
Morrison and wife to said Sidle and Langdon were in form absolute 
deeds of conveyance without any trust being expressed therein, and 
said deed from said Morrison and wife to said Sidle and Langdon 
purported on its face to have been executed upon a consideration of 
$15,000, but your orator is informed and believes, and upon such in- 
formation and belief charges, that no consideration whatever has 
been paid by said grantees in said deed, and avers that the said two 
last-named deeds were made upon the trusts as above alleged, and 
not otherwise, and = said trusts were kept secret in order the bet- 
ter to carry out said scheme to cheat and defraud your orator as 
aforesaid, and that said defendants Sidle and Langdon still hold 
said lands and stock under said secret trust for the purposes afore- 
sald, 

Your orator isinformed and believes, and on such information and 
behef charges, that the said William S. King, by and with the con- 
sent of said Sidle and Lanedon, and said creditors of said King are 
offering the said real estate for sale, and are making earnest efforts 
to enlist the co-operation of capitalists in Minneapolis and St. Paul, 
in Minnesota, and also in the city of New York, to effect said sale, 
and that the proceeds of such sale, when effected, are to be applied 
In liquidating the claims of said creditors, and the balance of such 
proceeds are to be paid to said Ning, or to some person in his behalf, 
and for his sole interest; that the value of said real estate very largely 
exceeds the aggregate amount of the claims of such creditors, to wit, 

in the sum of forty thousand dollars. 
50 Your orator ts also informed and beheves, and on such in- 
formation and belief charges, that said Sidle and Langdon 
and said ereditors have made some kind of a survey of said land 
into blocks and lots with the design of selling them off to numerous 
purchasers in smal] quantities. 

That the sale of said lands by said Sidle and Langdon in any 
form would very much comple ite the rights of vour orator in and 
to said lands and would necessarily lead to a multiplicity of suits to 
enable your orator to enforce his rights to said lands. 

Your orator further alleges that the said James M. Knight, Doril- 
lus Morrison, Rufus J. Baldwin, William SS. Ning, Jacob Kk. Sidle, 
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Robert B. Langdon, William D. Washburn, Summer W. Farnham, 
James A. Lovejoy, and George A. Brackett are each and every one 
of them citizens of the State of Minnesota; all of which actings, 
doings, pretences, and refusals are contrary to equity and good con- 
science, and tend to the manifest wrong and injury of your orator 
in the premises; in consideration whereof and forasmuch as your 
orator can only have adequate relief in the premises In a court 
of equity, where matters of this nature are properly cognizable 
and relievable: 

To the end therefore that the said Minneapolis Agricaltural and 
Mechanical Association, the said State National Bank of Muin- 
neapolis, James M. Knight, Dorillus Morrison, Rufus J. Baldwin, 
William S. King, Jacob Ik. Sidle, Robert B. Langdon, Wilham = D. 
Washburn, Sumner W. Farnham, James A. Lovejoy, and George A. 
Brackett and their eonfederates, when discovered, may, to the best 
and utmost of their several and respective knowledge, remembrance, 
information, and belief, full, true, direct, and perfect answer make 
to all and singular the matters aforesaid without oath (their oath 
being hereby waived), your orator prays the decree of this honor- 
able court that the title to all the stock of said defendant, The Min- 
neapolis Agricultural and Mechanical Association, be confirmed in 
your orator, and that said defendants, or any of them holding the 
sume, transfer and deliver the same to your orator. | 

And that the said defendants, Jacob Ik. Sidle, Robert B. Langdon, 
and James M. Knight, and each of them, may be decreed to hold 
sald lands as trustees for the sole use and benefit of your orator and 
be decreed to make cCOnNVeVahice of the same to Vour orator, and that 
In default thereof that the decree of this court may stand as such con- 
veyance and pass all the title held by said Knight, Sidle, and Lang- 
don in end to said Tands to your orator, and that an account be 
taken of the receipts and expenditures of all the fairs and public 
exhibitions that have been held on said lands by said King after 
the same were purchased by your orator and of the disposition 
thereot, and that a receiver may be appointed to take possession of 
the said lands and all the buildings and property thereon and_ re- 
eclve and hold the rents, issues, and profits thereof pending this liti- 
gation, under and subject to the direction of the court, and thata 
full disclosure and accounting may be had of the amount and value 
of the moneys and material furnished to said King by said cred- 
itors and remaining unpaid, if any, which were used in erecting 
buildings and other improvements upon said land, and the balance 
thereof, if any, ascertained, and that if any sum or sums shall be 
found due and unpaid and shall be decreed to be a lien upon said 
land or entitled to be paid out of the proceeds thereof as having pre- 
cedence of the claims, interest, and title of your orator in that behalf, 
then and in that event that your orator may be allowed to pay and 
discharge the same and redeem and hold said land and said stock 
free and clear of all and singular said claims and liens. 

And that your orator may have such further or other relief in the 
premises as the nature and circumstances of this case may require 
and to this honorable court may seem meet. 
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And may it please your honors to grant unto your orator the writ 
of injunction issuing out of and under the seal of this honorable 
court or issued by one of your honors according to the form of the 
statute in such case provided, directed to the said Robert B. Lang- 
don, Jacob Kk. Sidle, and James M. Knight, commanding and en- 
joining them and each of them to refrain from selling, conveying, 
and encumbering or contraeting to sell, convey, and encumber the 
real estate above described or any part thereof and from disposing 
of or transferring any portion of said stock, and from using, pledg- 
ing, or voting the same or any part or portion thereof. 

And may it please your honors to grant unto vour orator a writ 
of subpcena. of the United States of America, issuing out of and 
under the seal of this honorable court, directed to the said James 
M. Knight, Dorillus Morrison, Rufus J. Baldwin, William S. King, 
Jacob Kk. Sidle, Robert B. Langdon, William D. Washburn, Sumner 
W. Farnham, James A. Lovejoy, and George A. Brackett, command- 
ing them and each of them ona day certain to be therein) named — 
and under a certain penalty to be and appear in this honorable court, 
then and there to answer all and singular the premises, and to stand 
tv and perform and abide such further order, direction, and decree 
as may be made against them aud each or any of them, and your 
orator as in duty bound will ever pray. 

: kK. CO. PALMER, 


Complainants Solicitor. 


BIGELOW, FLANDRAU & CLARK, 


Counsel for Complamant. 


UNITED STATES OF AMERICA, | __. 
District of Minnesota, ; a 
Thomas H. Canfield, being duly sworn, deposes and saith that he 
is complainant in the foregoing bill named, and has read the same 
and knows the contents thereof; that the said bill is trae of his own 
knowledge, except as to those matters which are therein stated to be 
on his information and belief, and as to those matters he believes it 


to be true: 
TITOMAS HT. CANFIELD. 


Sworn to before me this 5d day of November, 1880. 
[NOTARIAL SEAL. | G. A. TAMILTON, 
Notary Public, Ramsey County, Minn. 


D1 & 52 IEexuipir A. 


This indenture, made this fifteenth day of August, A. D. one thou- 
sand eight hundred and seventy-three, between William S. King, of 
the county of Hennepin and State of Minnesota, party of the first 
part, and Phomas IT. Cantield, of the county of Chittenden and State 
of Vermont, party of the second part, Witnesseth: Phat the said party 
of the first part, in consideration of the sum of eighty-five thousand 
dollars to himoin hand paid) by the said party of the second part, 
the receipt whereof is hereby acknowledged, does by tliese presents 
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erant, bargain, sell, and convey to the said party of the second part, 
his heirs and assigns, forever, all the following-deseribed pieces or 
parcels of land lyingand being in the county of Hennepin and State 
of Minnesota, to wit: 

The northwest quarter of the northeast quarter of section thirty- 
six (36), in township twenty-nine (2) north, of range twenty -four 
(24) west, and the west three-qui ters of the northeast quarter of the 
same quarter se ction, conti Uhninge seventy (70) acres, more or less, 
according to the United States survey. 


This deed is intended to accompany and guarantee the title con- 
veved in a deed of the same date hereof made by the Minneapolis 


Agricultural and Mechanica! Association to the said Thomas II. 
Cantield of the said premises, and not intended to grant a title ad- 
the title conveyed in sald other deed. 
have and to hold the same, together with all the hereditaments 
rave ahd to hold the same, together with a 1@ HerediltamMents 
and appurtenances thereunto In anyWwise appertaining. 

And the said 7" liam S King, party of the first part, does cove- 
nant with the party of the second part, his heirs and assigns, as fol- 


lows: That he 1 R awfully seized of said premises in fee simpre, and 


that he has good right and power to grant and convey the same ; 
that the same are free from all encumbrances, and that the said 


party of the second part, his heirs and assigns, shall quietly enjoy 
and possess the same, and that the said party of the first part will 
warrant and defend the title to the same against all lawful claims. 

In testimony whereof the said party of the first part hereunto sets 
his hand and seal the day and year first above written. 


WILLIAM S. KING. [sEat.] 


Signed, sealed, and delivered in presence of— 
by. ns SECOMBE. 
ISAAC McoNATR. 
STATE OF MINNESOTA, 


County of Le Wiepin, J ” 

On this 22d day of Aneust, A. D. LS78, before hie, the under- 
slyned, personally came Williain S. King, to me personally known 
to be the identical individual described in and who executed the 
foregoing deed, and acknowledged that he executed the same freely 
and voluntarily for the uses and purposes therein named. 

[NOTARIAL SEAL. J D. A. SECOMBE, 
Notary Public. 


OPrrICE OF ae oF Drrps, 
y COUNTY OF HENNEPIN, MINNESOTA. 

I hereby certify that the within deed’ was filed in this office for 
record on the ith day of October, A.D. 1873, at 9 o'clock a. m., and 
was duly recorded in book 45 of deeds, page 418. 

L. P. PLUMMER, 
Register of Deeds. 


Do (endorsed :) U.S. cireuit court, district of Minnesota. In 
equity, ‘Thos. 11. Canfield vs. The Minneapolis Agricultural 
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and Mechanical Association cf a/s.. Amended and supplemental bill 
of complaint. (Copy.) Tiled Noy. 10, 1880. T1. Ic. Mann, clerk. 


I. C. Palmer, sol’r for complt. Bigelow, Flandrau & Clark, of 
counsel. 
od Circuit Court of the United States, District of Minnesota. In 


equity. 


Thomas If. CANPrIELD 
against 
Thre MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION, 
The State National Bank of Minneapolis, James M. Kinght, Do- 
rillus Morrison, Rufus J. Baldwin, Wilham S. King, Jacob Ik. 
Sidle, Robert B. Lanedon, William DP. Washburn, Sumner W. 
Farnham, James A. Lovejoy, and George A. Brackett. 

District oF MINNESOTA, ss: | 
Thomas IH. Canfield, being duly sworn, deposes and says that he 
is complainant in the original bill of complaint filed in said cause, 
and in the amended and supplemental bill now about to be tiled 
therein by leave of court; that he duly verified said) original and 
supplemental bills, and refers to the same and the contents thereof 
as part of this afidavit; that In August, 1575, he purchased of Wil- 
liam S. Kine, one of the defendants above named, the real estate 
described in said bills, original and supplemental, to wit: The 
northwest quarter of the northeast quarter of section thirty-six, town. 
twenty-nine, range twenty-four west, and the west three-quarters of 
the northeast quarter of the same quarter section, commonly known 
as the “fair grounds” and located in the city of Minneapolis, Min- 
nesota, and comprising sixty-five acres of land, excluding therefrom 
five acres contracted to be conveyed to the Minneapohs Harvester 
Works Company; that complainant agreed to pay for said real 
estate so purchased as aforesaid sixty-five thousand dollars in 7.5 
gold bonds of the Northern Pacific Railroad Conmipany, at the rate 
of ninety cents on the dollar, and the balanee in notes of hand of 
this complainant, and was to receive from said Kiag, who was the 
owner thereof, all the stock in the said Minneapolis Agricultural 
and Mechanical Assoeiation, to wit, SOO shares of S50 each, then, as 
complainant understood, in the possession of said King; that depo- 
nent was to receive from said association, which then was possessed 
of the legal title to said real estate, a good and sufficient conveyance 
vesting said title in deponent, his heirs and assigns; that at the 
date of said purchase the above-named State National Bank of Min- 
neapolis held 3800 shares of said stock as security for the payment of 
a large sum of money, to wit, 810,000 and more, and said above- 
named Rufus J. Baldwin held the remaining 500 shares of said stock 
. as security for the return of 810,000 of gas stock loaned to said Ning 
by said Baldwin; that complamant did not then know of these 
pledges of said stock or have any suspicion thereof, and was not 
informed thereof until he had paid over said Northern Pacific bonds 
and delivered his notes of hand to said King, as hereinafter stated. 
That immediately upon making said purchase the said King in- 
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fornicd said Baldwin thereof and of his obligation to obtain said 
conveyance of said land and make said transfer of said) stock to 
deponent, and desired an arrangement to be made whereby this 
could be done; that thereupon said King and said Baldwin, who 
was cashier of said bank, computed the amount of money for which 
said stock was pledged, including said $10,000 of gas stock, and 
fixed the same at $52,041.60, and then and there agreed that an 
amount of said 7.3 gold bonds, to wit, $86,000 thereof, should be 
taken in lieu of said SOO shares of stock and substituted therefor, to 
the end that said purchase might be carried out as by the terms 
thereof provided, and that said bonds, when delivered by said King 
to said Baldwin, should be forthwith sold by him and the proceeds 
thereof used in paying the amount due said bank and in obtaining 
a return of said gas stock, and that the balance, if any, should be 
paid over to the said King; that to evidence said agreement said 
King then and there made and delivered to said Baldwin a paper 
writing in the words and figures following, to wit: 


“MINNEAPOLIS, MINN., August 21, 1878. 
“ Ton. Thos. IT. Canfield. 

“Dear Srr: I herewith hand you certificates for eight hundred 
shares of stock in the Minneapohs Agricultural and Mechanical 
Association. You will please deliver to the order of R. J. Baldwin, 
cashier, certain bonds of the Northern Pacific Railroad Company to 
the amount of thirty-six thousand dollars (par value}, and this shall 
be your receipt therefor. 


“WM. S. KING.” 
Said Baldwin endorsed thereon the following: 


“Tlon. Thos. IL. Canfield. 

“ Please deliver above-deseribed bonds to the National Park Bank, 
New York. 

“Minneapolis, Minn., August 22, 1875. 


“TR. J. BALDWIN, Cashier.” 


That immediately thereafter said King procured a deed of said 
real estate purporting to be executed by said Minneapolis Agricult- 
ural and Mechanical Association, and was a good and valid con- 
veyance on its face, but void in fact, owing to the fact that the 

officers and persons signing the same never acted as a 
DO board of directors or by any corporate authority in executing 

the same, as was well known to the said King, Baldwin, and 
said bank at the time of the execution and delivery of said instru- 
ment to deponent, but which was not known to deponent until long 
after he had eccepted said deed and paid over said bonds and de- 
livered said notes to said King—a copy of said deed is attached to 
sakl original bill and made part thereof; that at the same time 
said King executed his warranty deed, in due form and with full 
covenants, to deponent of and to said real estate; that said King 
then took said two deeds to New York city, where deponent then 
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was, and on September 12, 1875, delive ‘red them to deponent and 
received from him said $65,000, 7.5 gold bonds and said notes of 
hand, but did not deliver or transfer any part of said stock. 

That no allusion was made to said stock, and said order above 
quoted was not presented nor referred to in any way, and deponent 
did not know of its existence until more than one year thereafter 
that he paid over said bonds, which were then worth ninety cents 


on the dollar, and dubivceua his said notes of hand to said King, 


and received suid two deeds, believing that said deed from said asso- 
clation conveyed to him a ood and perte ct title to said land in fee. 

That soon after said de eds were received and said bonds were paid 
over to said King said bonds suffered a heavy depreciation in value 
and became of small value, and have ever since remained of little or 
no value; that shortly after said bonds became comparatively value- 
less said Baldwin and said bank, not having, as they claimed, re- 
eelved any pr art of said $56,000 of said bonds, agreed to be received 


from said king, as stated aforesaid, obtained from the Park Bank of 


New York, where the said stock had been sent to be delivered to 
said Canfield, as provided in said order, commenced an action against 
said association, said King, and this deponent to cancel said two 
deeds ; that onJy this deponent was served or appeared in said ae- 


tion, the said King taking an active part in the prosecution thereof 


and being a principal witness therein in favor of said plaintiffs ; 
that such proceedings were had in said action that a judgment or 
decree was rendered therein adjudging that said deed from said as- 
sociation to deponent of said Jand and the record thereof be vacated 


and set aside, upon the ground that the same was void by reason of 


the faets extrinsie to the face of said deed referred to and set forth 
aforesaid. 
That, pending said litigation, said bank gave notice that it would 


sell said 800 shares of said stock at public auction, in said city of 


Minneapolis, on July 25, 1877, unless the same was previously re- 
deemed by the payment of the amount of certain notes on which 
said bank then claimed was due the sum of at least 830,000; that 
there was not due said bank any greater sum than $13,000 for which 
any part of said stock could be sold; and said bank had no right 
or authority to sell any greater number of said shares of said stock 
than 300, and said remaining 500 shares of said stock, previously 
claimed to have been pledged to said Baldwin by said King to 
secure the return of said gas stock, had been released from said 
pledge by the return of said gas stock, and of right belonged to de- 
ponent, free and clear of all pledges, liens, and claims of any other 
person or corporation, but this latter fact was not then known to 
deponent; that, learning of said sale, deponent caused notice to be 
given on the day of sale to all persons then present that said stock 
belonged to him,and said bank had no right to sell the same or any 
portion thereof; that he had bought and paid for said real estate, 
and that he should seek to establish his right and title to said stock 
and said land by every means in his power, and with that view had 
already commenced an action in the court aforesaid to establish his 
right to the same and every part and parcel thereof. 
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That said sale was attended by the said Wm. 8. King, Dorillus 
Morrison, and James M. Knight, and by a large number of the 
friends and relatives of said King; that only four persons bid at 
such sale, to wit, said Dorillus Morrison, Rufus J. Baldwin, one T. 
King (a brother of W.S. King), and said James M. Knight, and 
said SOO shares of stock were sold in one lump to the said James M. 
Knight, on lis bid of $15,000. 

That it was publicly stated and generally understood at said sale, 
and before the bidding began, that said stock constituted all the 
stock in the said association, and represented the said real estate 
referred to and called “ Fair Grounds,” and which were then of the 
value of at least 875,000: but, notwithstanding these faets, and the 
alleged fact that said stock was pledged to secure a debt of at least 
S30,389, only said persons became bidders and to the extent of only 
$13,000. And deponent charges that it was well understood by said 
King and his associates and confederates present at said sale that 
only a small sum was due said bank; that the said stock could be 
sold together in one lump, and the purchaser could thereby control 
said association and procure a deed in due corporate form and sufh- 
cient in law to convey said land to him, or such person as he might 
designate; and that it was agreed by and between said King, said 
association and said bank, said Morrison, Baldwin, and Kinght, and 
probably others, whom deponent has not been able to discover, that 
said sale should be made and said stoek bid off and held and used 
for the purposes aforesaid, and with the intent and design that the 
said stock and said land should be and become the sole property of 
said King, subject only to such sum as might be necessary to pay to 
said bank to satisfy the balance remaining due on said notes; and 
that said sale was made and said stock struck off to said Knight to 
carry out said agreement and understanding. And deponent further 
charges that shortly after said sale of said stock to said Knight the 
said Morrison advanced the balance remaining due to said bank, the 
exact amount of which deponent has been unable to ascertain, but 
charges that the same did not exceed $15,000, and received a trans- 
fer of {8,ths of said stock, the said Knight retaining the remaining 
foth, and under date of February 23, 1875, said association made due 
corporate conveyance of said land to said Morrison and Knight— 
7 ths thereof to said Morrison and ,',th to said Knight. 

That said Knight did not pay or advance any part of said 
$15,000, amount of Tis bid for said stock, nor any consider- 
ation whatever, and said association did not receive any. con- 
sideration whatever for the execution and delivery of said deed 
of said land to said Morrison and Knight; but both said Knight 
and said association, and the said Morrison, aeted with full 
knowledge of all the facts aforesaid, and with the intent and 
Purpose to place sald property beyond the reach of deponent and 
secure the benefit and value thercof to the said William S. King; 

that said deed is absolute on its face, but was in fact made 
56 and accepted upon the trust aforesaid, and the grantees therein 
were in fact the trustees of said King, who was then and for a 
long time prior thereto had been wholly insolvent; that in order to 
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enable said King to raise money to repay said Morrison his said ad- 
vances and improve said property and make the same available for 
fairs and public exhibitions, and so produce a revenue, the said Wil- 
liam D. Washburn, Sumner W. Farnham, and James A. Lovejoy, 
and perhaps others, advanced to said ing, to be used im erecting 
buildings and other improvements on said land, money and lum- 
ber, but the amount or value thereof deponent does not know; and 
sald King thereupon went on and made improvements on said land 
and held fairs thereon in the years 1878, 1879, and 1880, and re- 
ceived large amounts of money therefrom, the exact amount of 
which deponent has not been able to ascertain, but he charges that 
sufficient money was received to repay to said Morrison the amount 
advanced by him, and his claim in that behalf has been fully paid 
and satisfied; that upon said satisfaction of said) Morrison’s claims 
sald other persons who had advanced money and lumber, as stated 
aforesaid, did not wish that said Morrison should continue longer 
to hold said {9,ths of said land and = stock, as trustee or otherwise, 
but desired other trustees to be substituted in tis place and to act 
in ald of said scheme and to carry out the objects and purposes of 
said trust; that thereupon, by and with the knowledge and consent 
of the said King and other persons interested, it was agreed that the 
said Jacob K. Sidle and Robert B. Langdon should become such 
trustees, and accordingly, on or about the 22nd day of October, A. 
D. 1878, said Dorillus Morrison and wife conveyed said ;°)ths of said 
real estate to said Sidle and Langdon, and said deed was duly re- 
corded. 

That said deed was absolute on its face, but was in fact executed 
to carry out said trust, and the said Sidle and Langdon accepted 
said trust and now hold said ,9,ths undivided interest in said land 
for the sole benefit of said King, subjeet only to the claims of said 
creditors referred to aforesaid, and without having paid any consid- 
eration therefor; that said real estate was at the date of said con- 
vevance to said Sidle and Langdon of great value, to wit, of the 
value of $75,000, and 1s of greater value at the present time; that 
said King has held other fairs on said land sinee said year 1878 
and has reecived large amounts of money therefrom, but the exact 
amount of which or how much of the same has been paid to said 
creditors or used by said King for his own private purposes depo- 
nent does not know. 

Deponent further says that for the last month said King has been 
making great efforts to sell all or a part of said real estate, in order 
to raise means to pay off his debts, and has been to New York city 
and other places on that business, and is now using every exertion 
to effect such result; that it is well understood by all said defend- 
ants that he is the real party in interest In said property and that 
no other person has or expeets to receive any gain, profit, or sum 
whatever out of said property or the avails thereof, save such as 
have not been fully repaid for their advances of money and lumber 
to said King, as stated aforesaid; that said Morrison and said other 
defendants are aiding and assisting said King to sell or raise money 
out of said property or some part thereof for the purposes aforesaid, 
S—175 
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and deponent believes and charges that such purpose will be carried 
out unless said parties are restrained by the mandate of this court ; 
that said stock and said legal title of said JTand are now vested in 
said three parties, to wit, said Knight, sald Sidle, and said Lang- 
don, all of whom are in fact trustees, as aforesaid, and are sub- 
ject to the jurisdiction of this court; that unless restrained by this 
court said parties, or any of them, can, and deponent believes will, 
in order to aid said King and embarrass and delay deponent in ob- 
taining relief in this cause, convey said property to some or any 
purchaser thereof who may be wholly ignorant of the facts aforesaid 
or to some other friend or confederate of said King upon the same 
secret trust to which they are parties, as stated herein, and convey- 
ances’ean be made to meet every new exigency or phase of this lti- 
eation, thereby rendering incilectual the remedy and relief sought 
by deponent, and to which he is justly entitled ; that to restrain 
said parties from disposing of said property pending this Htigation 
cannot possibly do harm to any of said parties, or render less secure 
any rights or interests they may have in the premises; that said 
land is rising in value, and the rents and profits thereof are more 
than sufficient to pay taxes and cost of supervision. 

That deponent has only within a few days discovered the facts 
aforesaid as to the existence of said trust and the holding of said 
property for the benefit of said King, and has used all possible dili- 
gence to take due proceedings, and such as he has been advised by 
counsel to take, to bring the matter to the attention of the court and 
pray for the relicf to which he is or may be entitled. Deponent 
further says that he has just learned that said Morrison has been 
making carnest personal efforts, as a friend of said Kine, to effect a 
sale of said land for cash, and has cndeavored to prevail on said 
creditors to reduce the amount of their claims so as to enable said 
sale to be made at once, in order to meet the pecuniary necessities of 
sald King, and that some, if not all, of said creditors have consented 
to make large deductions from the sums claimed by them in order 
to get the money and aid said King; that said parties are offering 
said land at a price but little, if any, more than one-half the real 
value of said land, and deponent fears that said sale will soon be 
made to some bona fide purchascr unless said Sidle, Knight, and 
Langdon are restrained from making conveyance thereof by the 
mandate of this court. 

And turther deponent says not, save that he makes this affidavit 
for the purpose of obtaining an injunctional order from this court, 
directed to said parties holding the legal title to said land and stock, 
forbidding and restraining them from selling, conveying or encum- 
bering, or contracting to sell, convey or encumber, said land, or any 
portion thereof, and from transferring, disposing of, or voting said 
stock, or any part thereof, pending an application for leave to file 
said amended and supplemental bill, and for the issuance of an in- 
junction as prayed therein. 


THOS. H. CANFIELD. 
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Sworn to before me Nov. 8th, 1880. 


[NOTARIAL SEAL. | — O. J. BERG, 
Notary Public, Becker County, Minn. 


“57 [Endorsed :] U.S. circuit court, Minnesota. Thos. H. Can- 

field vs. The Minneapolis Agricultur: ub and Mechanical Asso- 

ciation ec als. Affidavit for injunction. Filed Nov. 10, 1880. H. 

IX. Mann,eclerk. I. C. Palmer, solicitor. Bigelow, Itlandrau & Clark, 
counsel for complainant. 


o8 And afterwards, to wit, on the 12th day of November, 
A. D. 1880, the following order was made In this cause, to wit. 


Circuit Court of the United States, District of Minnesota. 


Tuomas HTH. CaNrireip 
US, 

THe MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION, 
The State National Bank of Minneapolis, James M. Knight, Dori-- 
lus Morrison, Rufus J. Baldwin, Willian S. Ning, Jacob Ik. Sidle, 
Robert B. Langdon, William D. Washburn, Sumner W. Farnham, 
James A. Lovejoy, and George A. Brackett. 


On inspection of the original and amended and supplemental bill 
proposed in this cause, ordered that said amended and supplemen- 
tal bill of complaint be filed im the office of the clerk of this court 
temporarily for inspection and chat the defendants in said original 


bill, to wit, The Minneapolis Agricultural and Mechanical Associa- 
tion and The State National Bank of Minneapolis, show cause before 
me, at my office in the custom-house, in the city of St. Paul, in said 
district, on the 24th day of Nov., 1SS0, at ten o’clock in the forenoon 
of that d: ay, if any they “have, why said amended and supplemental 
billshould not beallowed to be filed by the complainant in sald causeas 
his bill of complaint therein ; also why said defendants named in said 
amended and supplemental bill, to wit, James M. Knight, Dorilus 
Morrison, Rufus J. Baldwin, William 8. Kine, Jacob K. Sidle, 
Robert B. Langdon, William D. Washburn, Sumner W. Farnham, 
James A. Lovejoy, and George A. Brackett, should not be joined as 
defendants in said cause. 

Further ordered, That a copy of this order be served on any officer 
of cither of said defendants in said original bill eight days before 
the day set for the hearing of this application, if having been 
suggested to me that their solicitor in said cause is dead and that 
no other solicitor has been substituted in lis place. 


Rh. R. NELSON, Judge. 


District oF MINNESOTA, ss: 
— Orrick or tue Unirep Spares MARSIDAL. 

I, Robert N. McLaren, United States marshal for the district of 
Minnesota, do hereby certify and return that at Minneapolis, in the 
county of Hlennepin, in said district of Minnesota, on the 12th day 
of November, 1880, [ personally served the annexed order upon The 
Minneapolis Agricultural and Mechanical Association, one of the 
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defendants named in the cause entitled in said order, by then and 
there handing to and leaving with Clinton Morrison, the treasurer 

of and an officer of said defendant. a true and certified copy 
Oo of said order; and I further certify and return that, at the 

same time and place, I personally served the said order on The 
State National Bank of Minneapolis, also one of the defendants in 
said cause, by then and there handing to and leaving with J. Dean, 
the cashier of and an officer of said last-named defendant, a true and 
certified copy of said order. 

R. N. McLAREN, 
U.S. slarshal. 
U.S marshal’s fees, $4.60. 


(ndorsed :) Filed Nov. 12, 1880. H. I. Mann, clerk. 


And on the same day, to wit, on the 12th day of November, A. D. 
1880, an order was made in this cause in words and figures follow- 
Ing, to wit: 

Tirromas II. CANFIELD 
US, 

Tie Mixnneavonrs AGRICULTURAL AND MEcCIIANICAL WASSOCTATION, 
The State National Bank of Minneapolis, James M. Knight, Dori- 
lus Morrison, Rufus J. Baldwin, William S. tine, Jacob Kk. Sidle, 
Robert B. Lanedon, William D. Washburn, Sumner W. Farn- 
ham, James uA. Lovejoy, and George A. Brackett. 


On inspection of the original and amended and supplemental bill 
in this action and of the affidavit of Thomas HH. Canfield aecom- 
panyving the same, and on motion of E.C. Palmer, attorney, and 
Bigelow, Flandrau & Clark, counsel for said complainant, it 1s hereby 
ordercd that the defendants, Jacob Kk. Sidle, Robert B. Langdon, 
and James M. Knight, named in said amended and supplemental 
bill, show cause before me, at my office in the custom-house, in the 
city of St. Paul, in said district, ow the 24th day of November, A. D. 
1880, at 10 o'clock in the forenoon of said day, if any they have, 
why a provisional injunction should not issue in said cause to be 
directed to said defendants, Sidle, Langdon, & Knight, forbidding 
and restraining them, and each of them, from selling, conveying, 
or jncumbering or contracting to sell, convey, or incumber the fol- 
lowing-described lands, situate in ILennepin county and State of 
Minnesota, orany part thereof or any interest therein, to wit, the 
northwest quarter of the northeast quarter of section thirty-six (86), 
town. twenty-nine (29), range twenty-four (24) west, and the west 
three-quarters of the northeast quarter of the same quarter section, 
containing seventy acres, more or less (excepting five acres thereof 
conveyed to the Minneapolis Harvester Works Company by deed 
dated September 12, 1875), and also from transferring, disposing of, 
or young the stock or any part thereof of the defendant, The Minne- 

apolis Agricultural and Mechanical Association. 
GO hurther ordered, That pending the application for such pro- 
visional injunction, and until the further order of this court, 
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the said defendants, Jacob Ik. Sidle, Robert B. Langdon, and James 
M. Knight, and each and every of them, are hereby restrained and 
enjoined from and forbidden to sell and convey or in anywise dis- 
pose of or incumber, or to contract for the sale or disposal of or in- 


“cumbrance of said above-described lands or any part or pareel 


thereof, and from transferring, disposing of, or voting said above- 
named stock or any portion or share thereof. 

Further ordered, That a copy of this order and the affidavit of said 
complain-t accompanying said amended and supplemental bill be 
served on each of said defendants, Jacob Ik. Sidle, Robert B. Langdon, 
and James M. Kinight, eight days before the day set for the hearing 
of this motion. 

R. Rh. NELSON, Judge. 


61 And afterwards, to wit,on the 24th day of November, A. D. 
1880, the following order was made in this cause, to wit: 


Thomas UL. Canerenp 
Us, 
Ture MINNEAPOLIS AGRICULTURAL AND MrcHanican ASSOCIATION, 

The State National Bank of Minneapolis, James M. Knight, Dorilus 

Morrison, Rufus J. Baldwin, William S. Kine, Jacob Ik. Sidle, 

Robert B. Langdon, William D. Washburn, Sumner W. Farnham, 

James A. Lovejoy, and George A. Brackett. 

A motion having been made on the part of the complainant above 
named for leave to file an amended and supplemental bill in the 
above-entitled cause, and for leave to make the above-named James 
M. Kuight, Dorilus Morrison, Rufus J. Baldwin, William S. King, 
Jacob Ix. Sidle, Robert B. Lanedon, William D. Washburn, Sumner 
W. Farnham, James A. Lovejoy, and George A. Brackett defendants 
in said action, and for process against said last-named defendants, 
which said motion was heard at the general term of this court, then 
In session, on the twenty-fourth day of November, 1SS0, before the 
TIon. R. R. Nelson, judge of said court, Messrs. Bigelow, Ilandrau 
& Clark and [.C. Palmer appearing for said complainant in support 
of said motion, and Thomas Fitch and Ic. AL Wilson, Esquires, ap- 
pearing for all the defendants in opposition thereto : 

It is ordered that the complainant have leave to file said amended 
and supplemental bill; that the said above-named parties be joined 
as defendants in said action, and that the process of this court issue 
against them and be served upon them according to law and the 
practice of this court. 


And on the same day, to wit, on the 24th day of November, A. D. 
1880, the following order was made in this catise, to wit: 
Thomas I]. Canrrentp 
US, 
Tote MINNEAPOLIS AGRICULTURAL AND MecuraNnican ASSOCTATION 
et al. 


It appearing by the return of the marshal that the orders to show 
cause why a writ of injunction should not issue herein restraining 
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the defendants, Jacob Kk. Sidel, James M. Kinight, and Robert B. 
Langdon, as in the plaintiff’s amended and supplemental bill prayed, 
was served upon the defendants, The Minneapohs Agricultural and 
Mechanical Association, by leaving a copy thereof with Clinton Mor- 
rison, the treasurer of said association, and on The State National 
Bank of Minneapolis by leaving a copy thereof with J. Dean, the 
cashier thereof, and that the same was duly served on the other de- 
fendants ; and all of said defendants appearing by Messrs. Thomas 
Fitch and EE. M. Wilson, Esq., their solicitors, and the plaintiff ap- 
pearing by Messers Bigelow, Flandrau & Clark and E. C. Palmer, 
Isq., his solicitors, the said applhieation for injunction was argued by 
the said solicitors and submitted and by the court taken under ad- 
Visement. 


62 Unirep STates OF AMERICA, ) 
District of Minnesota, f 


The President of the United States of America to James M. Knight, 
Dorilus Morrison, Rufus J. Baldwin, William 8. King, Jacob Kk. 
Sidle, Robert B. Lanedon,William D. Washburn, Sumner W. Farn- 
ham, James A. Lovejoy, and George A. Brackett, who are 1m- 
pleaded with Phe Minneapolis Agricultural & Mechanical Asso- 
ciation and The State National Bank of Minneapolis, Greeting : 


SS - 


You are hereby commanded to appear before our judges of our 
circuit court of the United States of America for the distriet of Min- 
nesota, at Saint Paul, in said district, on the first Monday in the 
month of January next, to answer the billof complaint of Thomas 
IH]. Canfield, filed in the clerk’s office of said court, in said Saint 
Paul, then and there to reeeive and abide by such Judgment and 
decree as shall then or thereafter be made, upon pain of judgment 
being pronounced against vou by default. 

‘To the marshal of the district of Minnesota to execute. 

Witness the Ion. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States of America, at Saint Paul afore- 
said, this 27th day of November, in the year of our Lord one thou- 
sand eight hundred and eighty, and of our Independence the — 
fifth vear. 


[ SEAL. | Il. Ef. MANN, Clerk. 


MrmoranpumM.—The within-named defendants are notified that un- 
less they enter their appearance in the clerk’s office of said court, at 
St. Paul aforesaid, on or before the day to which this writ is return- 
able, the complaint will be taken against them as confessed, and a 
decree entered accordingly. 

[SEAL | Ht. I. MANN, Clerk. 

i. C. PALMER anp | 

BIGkLOW, FLANDRAU & CLARK, 

Plaintiff's Solicitors. 


G2! I hereby certify that the within is a true copy of ‘the orig- 
inal subpoena in chancery delivered to me for service. 


U. S. Marshal. 


Si ke PRS i aS Dh 8D PCPA ELLE OLED LIT: a4 


| 


| 
| 


oon 


on 


a 


i 
ae 


Oe ene me 


iv 


eh. ee 


= 


_ _— eee — 


ASSOCIATION ET AL. VS. THOMAS H. CANFIELD. 63 


[Endorsed :] No. 557. Chan. Circuit court of the United States, 
district of Minnesota. Thomas H. Canfield vs. The Minneapolis 
Agricultural and Mechanical Association et al. Chancery subpecna. 
_ Returnable first Monday in January, A.D. 1880. Filed Dee. rd, 
“A. D. 1880.) H. EE. Mann, clerk. I C. Palmer and Bigelow, I*lan- 
drau & Clark, plaintiff’s solicitors. 


63 Unirep Srates oF AMERICA, | _. 
District of Minnesota, ae 
T hereby certify that I served the annexed chancery subpcena on 
the therein-named defendants, Sumner W. Farnham and James <A. 
Lovejoy, personally, by handing to and leaving with them and each 
of them a true copy thereof at Minneapolis, in said district, on the 
Ist dav of December, 1880. 
R. N. McLAREN, 
U.S. Marshal, 
By CHAS. REICHOW, Deputy. 
U.S. marshal’- fee, $28.00. 


Unrrep STATES OF AMERICA, | 
District of Minnesota, j 
I hereby certify that I served the annexed chancery subpoena on 
the therein-named defendant, Rufus J. Balwin, by handing to and 
leaving a true copy thereof for him with F. R. Baldwin, his son, an 
adult person, then a member of and resident in the family, at the 
usual place of abode of the said Rutus J. Baldwin, at Minneapolis, 
in said district, on the Ist day of December, 1580. | 
R. N. McLAREN, 
U.S. Marshal, 
By CHAS. REICHOW, Deputy. 


SS - 


~$$- 


UnItTep STATES OF AMERICA, | 
District of Minnesota, J 


I hereby certify that I served the annexed chancery subpcena on 
the therein-named defendant, Wm. $8. King, by handing to and 
leaving a true copy thereof for him with Mrs. Wm.S. King, an adult 
person, then a member of and resident in the family, at the usual 
place of abode of the said Wim. S. King at Minneapolis, in said dis- 
trict, on the 50th day of November, 1550. 

R. N. McLAREN, 
U.S. Marshal, 
By A. McLAREN, Deputy. 
UNITED States OF AMERICA, |. 
District of Minnesota, j wes 


I hereby certify that I served the annexed chancery subpcena on 
the therein-named defendant, Dorilus Morrison, personally, by 
handing to and leaving with hima true copy thereof at Minneapolis, 
in sald district, on the 50th day of November, 1880. 

R. N. McLAREN, 
U.S. Marshal, 
By A. McLAREN, Deputy. 
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64 Unxirep Sraves or AMERICA, | | 
District of Minnesota, j 
I hereby certify that I served the annexed chaneery subpoena on 
the therein-named defendant, The State National Bank of Minne- 
apolis, by handing said subpoena to T. A. Tflarrison, president of said 
bank, personally, by handing to and leaving with him a true copy 
thereof at Minneapolis, in said district, on the 20th day of Novem- 
ber, 1580. 
R. N. McLARIEN, 
U. S. Marshal. 


UNITED STATES OF AMERICA, | 
° ° . . ~ SS ; 
District O} Minnesota, j 


I hereby certify that I served the annexed chancery subpeena on 
the therein-named defendants, William D. Washburn, James M. 
Knight, Jacob kX. Sidle, Robert B. Langdon, George A. Brackett, [and ] 
The Minneapolis Agricultural & Mechanical Association, by hand- 
ing the subpcena to George A. Brackett, president of said association, 


and personally by handing to and leaving with them, and each of 


them, a true copy thereof, at Minneapolis, in said district, on the 29th 
day of November, 1850. 
Rh. N. McLAREN, 
U.S. Marshal. 


O65 And on the said 24th day of November, A. D. 1880, the 
following affidavits were filed in support of the motion to 
file a supplemental bill in words and figures following, to wit : 


Affidavit of J. ML. Nnight. 
Circuit Court of the United States, District of Minnesota. In Equity. 


Thomas H. Canrvienp 
US, 
Thi MINNEAPOLIS AGRICULTURAL AND MrcHANIcAnL ASsocrATION 
et als. 
District or MINNESOTA, ss: 


James M. Knight, being duly sworn, deposes and says that he 
never confederated, conspired, or agreed, at any time or place what- 
ever, With any person or persons whatever, either for the purposes 
or any of the purposes alleged in the aflidavit of Thomas H. Can- 
field filed herein November 10th, 1880, or for any purposes what- 
ever. Deponent says that he never created, or assisted to create, any 
seerct or any trust whatever to or in behalf of any person what- 
ever, as In complainant's said aflidavit alleged, or at all. 

Deponent avers that he attended the sale of stock of the Minneap- 
olis Agricultural and Mechanical Association in complainant’s said 
affidavit referred to, and then and there asan actual dona fide bidder 
at public vendue, and without any conspiracy, confederacy, or agree- 
ment or collusion with any person, persons, association, or incorpo- 
ration whatever, for any purposes whatever, he bought in his own 
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name and for his own account, and with his own money, the 800 
shares of the capital stock of the Minneapolis Agricultural and Me- 
chanical Association for the sum of thirteen thousand dollars, which 
was the highest bid therefor, and paid in cash for the same at the 
time. 

Deponent avers that in such purehase he acted for himself alone 
and without any trust, seeret or open, express or implied, in favor 
of any person whatever, and without any understanding, agreement, 
contract, conspiracy, or collusion with any person whatever, or as- 
sociation or corporation whatever, for any purposes whatever. 

Deponent further avers that some months after said sale and 
purchase, but how long after deponent does not now recollect, 
this deponent sold 720 shares of the 800 shares so purchased and 
owned by him as aforesaid to Dorilus Morrison, and received his 
pay therefor from said Morrison. And deponent avers that said sale 
tosaid Morrison was actual, bona fide,and unaccompanied by any trust, 
secret or open, express or implied. Deponent avers that said sale to 
said Morrison was not in pursuit of, or a part of, or accompanied, or 
preceded, or supplemented by any conspiracy, confederacy, collusion, 
agreement, or contract with any person or persons, association or 

corporation whatever, for any purposes whatever. 
66 Deponent avers that he has no knowledge of any con- 

spiracy or trust in favor of W.S. King, as in complainant’s 
affidavit alleged, or at all. Deponent avers that he has never, with 
any person, persons, association, or corporation whatever, at any 
time whatever, or by himself or at all, conspired or attempted or 
had knowledge of any conspiracy or attempt to cheat, wrong, de- 
fraud, hinder, delay, or harm complainant in or about any matter 
or thing whatever, either as in complainant’s said aflidavit alleged 
or at all. 

Deponent avers that at the time he received from the Minneapolis 
Agriculture and Mechanical Association a conveyance of one-tenth 
of its land he was the owner of one-tenth of its capital stock, and said 
association was free from debt and had full power and right to make 
such conveyance and this deponent had full right and power to re- 
ceive said conveyance. And deponent avers that said conveyance 
was not made by said association nor received by him with any m- 
tent or purpose to place said or any property bevond the reach of 
the complainant herein or to secure the benefit or value thereof to 
William 8. King. 

J. M. KNIGHT. 


Subseribed and sworn to before me this 25rd day of November, 
1880. 
[SEAL. | If. G. O. MORRISON, 
Notary Public, Hennepin County, Minn. 


(Iendorsed:) Filed November 24th, 1880. IL. I. Mann, clerk. 
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67 Affiadvit of D. Morrison. 
Circuit Court of the United States, District of Minnesota. = In 
quity. 
Thomas H. CANFIELD 
Us. 
Tue MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION 
et als. 
District or MINNESOTA, 8s: 


Dorilus Morrison, being duly sworn, deposes and says that he has 
never with any person, persons, association, or corporation whatever, 
at any time whatever, or by himself or at all, conspired or attempted 
to conspire, or had any knowledge of any conspiracy, or attempt to 
cheat, wrong, defraud, hinder, delay, or barm the complainant, 
Thomas HH. Canfield, in or about any matter or thing whatever, 
either as in complainant’s affidavit (filed herein November 10th, 
1550) alleged or at all. 

Deponent avers that with the purchase by James M. Knight, at 
auction, of SOO shares of stock of the Minneapolis Agricultural and 
Mechanical Association in Minneapolis some time in 1877, or at the 
time in said complainant’s said affidavit alleged, this deponent had 
nothing whatever to do; that he never conspired or confederated 
with any person, persons, association, or corporations to produce or 
procure said purchase, hor was 1t done in pursuit of any agreement 
or trust, secret or open, expressed or implied, between deponent and 
said Knight or any person whatever. 

Deponent further avers that the subsequent purchase by lim of 
72U shares of the S00 shares of said stock from said Kiight was ac- 
tual, bona fide, and unaccompanied by any trust, secret or open, ex- 
pressed or implied. 

Deponent avers that said purchase by him of said Knight was 
not 1) pursuit of, nor a part of, nor accompanied, nor preceded, nor 
supplemented by any conspiracy, confederacy, collusion, agreement, 
or contract with any person, association, or corporation whatever 
for any purpose whatever. 

Deponent avers that he is not and has not been engaged in and 
has no knowledge of any conspiracy or secret trust in favor of W. 
S. Kung, as in complainant’s affidavit alleged. 

Deponent avers that at the time he received from the Minneapolis 
Agricultural and Mechanical Association a conveyance of nine-tenths 
of its land he was the owner of nine-tenths of its capital stock, and 
said association was (as deponent is informed and believes) free from 
debt and had full power and right to make, and this deponent had 
full power to and right to receive, said conveyance. 

And deponent avers that said conveyance was not made by said 
association nor received by deponent with any intent or purpose to 

place said or any property beyond the reach of the com- 
63 plainant herein or to secure the benefit or value thereof to 
William S. King. 


DORILUS MORRISON. 
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Subseribed and sworn to before me this 25rd day of November, 
A. D. 1880. 
[SEAL. | H. G. O. MORRISON, 
Notary Public, Hennepin County, Minn. 


(Endorsed :) Filed November 24th, 1880. H. I. Mann, clerk. 
Affidavit of W. S. King. 


‘reuit Court of the United States, District of Minnesota. In 
Equity. 
Tuomas H. CANFIELD 
US. 


Tue MINNEAPOLAS AGRICULTURAL AND MECHANICAL ASSOCIATION 
et als. 


District OF MINNESOTA, 8s: 


Wilham 8S. King, being duly sworn, deposes and says that he 
has read copies of the affidavit and proposed supplemental bill filed 
and on file November 10th, 1SS80, in the above-entitled action. 

And deponent avers that there was never any contract or agree- 
ment between him and gn J. Baldwin at any time whatever by 
which the sum of $36,000, or any other sum, of Northern Pacifie 
bonds were to be or were adver Macy by said Baldwin or by the State 
National Bank of Minneapolis in leu of 800 shares or any shares of 
stock of the Minneapolis Agricultural and Mechanical Association 
so as to release said SOO shares of stock from pledge as collateral 
security for the payment of $32,041.60 without such Northern Pa- 
cific bonds should be first delivered to and received by said State 
National Bank of Minneapols, or except as hereinatter set forth, to 
Wit: 

About the 21st of August, 1875, it was agreed between said bank 
and deponent, first, that deponent was indebted to said bank in 
the sum of $32,041.60; second, that said bank then held SOO shares 
of stock of the Minneapolis Agricultural and Mechanical Associa- 
tiod in pledge as collateral security for the payment of said debt of 
$52,041.60; third, that said bank would forward said SOO shares of 
stock immediately to the Park National Bank of New York, with 
Instructions to deliver said SOO shares of stock to Thomas II. Can- 
field if and whenever (within a reasonable time and so long as the 
said bonds of the Northern Pacifie Railroad Company should remain 
at their then value of ninety cents on the dollar) said Canfield should 
deliver to said Park National Bank $36,000 of the bonds of the 
Northern Pacifie railroad, and when so delivered said Northern Pa- 

cific bonds should be sold immediately and their proceeds 

69 applied to the discharge of said indebtedness of $32,041.60, 
And deponent avers that said stock was sent with such diree- 
tions immediately thereafter to said Park National Bank, and there 
remained for a period of several weeks, during which the said 
Thomas TH. Canfield might at any time have taken and received said 
SUV shares of stock by paying and delivering $56,000 of Northern 


6S THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 


Pacific railroad bonds; and deponent further says that he repeatedly 
urged said Canfield to pay over said Northern Pacific bonds and 
secure said S00 shares of stock, but said Canfield neglected to do so. 
And deponent further says that after said Northern Pacific bonds 
became greatly depreciated said stock was returned by said Park 
National Bank to said State National Bank of Minneapolis without 
any attempt ever having been made by said Canfield to obtain the 
same by delivering 836,000 Northern Pacific bonds therefor, although 
he was well advised by deponent as aforesaid. 

Deponent further says that Rufus J. Baldwin is now absent in the 
State of California, and deponent avers that he knows, from state- 
ments heretofore made by said Baldwin in court as a witness, as well 
as from conversations with said Baldwin, that the agreement between 
said State National Bank of Minneapolis and deponent was under- 
stood by said Baldwin also, as above stated by deponent. 

Deponent further says that there never was at at any time what- 
ever or in any manner whatever any conspiracy, confederacy, or 
agreement between this deponent and any person, persons, cor- 
poration, or associations whatever to cheat, wrong, defraud, hinder, 
delay, or harm complainant, either as in complainant’s said aflidavit 
alleged or in any manner whatever. 

Deponent avers that with the sale by the said last-named bank at 
auction and the purchase by James M. Knight at said auction of 
said SOO shares of stock, and with the subsequent sale by said 
Knight of nine-tenths thereof to D. Morrison and the purchase of 
the same by said Morrison, this deponent had nothing whatever to 
do, nor was he in any way interested therein, nor were cither of said 
sales instigated or procured by or the result of any conspiracy, con- 
federacy, collusion, or agreement between deponent and any person, 
persons, association, or corporation whatever, nor in either of the 
same Was any trust, secret or open, expressed or implied, created, di- 
rectly or indirectly, to the advantage of deponent in any way or at 
all for or against deponent, or of which he had or has any knowl- 
edge, cr with which he then or subsequently had any connection 
Whatever. 


[SEAL. | W.8. KING. 


Subscribed and sworn to before me this 24th day of November, 
A. D. 1880. 
FRANCIS B. BAILEY, 
Notary Public, Hennepin Co., Minn. 


(Iendorsed:) I-iled November 24th, 1880. H. EE. Mann, clerk. 
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70 Affidavit J. Ix. Sidle. 
Circuit Court of the United States, District of Minnesota. 


Tuomas H. CANFIELD 
Vs. 
Tort MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION 
et al. 
District OF MINNESOTA: 

Jacob K. Sidle, being sworn, deposes that he is the person men- 
tioned by such name as defendant in the above-entitled action ; 
ae defendant further says that he has never at any time confed- 

erated or conspired with William 8. King or any of the parties de- 
flied herein, or any person, to cheat or defraud the complainant, 
or in any manner to hinder or delay him in the matter of obtaining 
any of his rights herein ; and defendant further says that he is not 
holding the title to any of the land mentioned in compl unant’s bill 
and afidavit in trust for said William S. Kine, but in trust for him- 
self and others, who purchased the same from Dorilus Morrison for 
a fair and valuable consideration. 

J. Kk. SiDLEE. 

KE. M. WILSON, 

Notary Public, Hennepin County, Minn. 


(endorsed :) Iiled November 24th, 1880. HT. Ie. Mann, clerk. 


71 And afterwards, to wit, on the 24th day of November, A. D. 
1880, the following opinion was filed in this cause in the 
words and figures following, to wit: 


Memorandum. 
United States Cireuit Court, District of Minnesota. 


Tuomas HH. CANFIELD 

Us. 
THe MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION 

et al. 
Application for an injunction to restrain from disposing of the prop- 

erty in controversy during the ; pendency of the suit. 
s1gclow, Flandrau & Clark and I. C. Palmer for, and Thomas 

Fitch and E. M. Wiison against. 


NELSON, J.: 

It is not clear to my mind that the filing of a lis pendens is ade- 
quate protection to the complainant. True, the law binds those 
persons intermeddling with property in suit by the results of the 
pending litigation, vet when a complainant shows in his bill that he 
is entitled to the property 1n controversy as against the party whose 
interest is alleged to be secretly covered by the defendants equity 
will furnish additional security by keeping the property in statu quo 
until further developments. 
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Injunction is granted with leave to apply at the December term 
for a dissolution of the writ. 


(Endorsed :) Filed Nov. 24th, 1880. H. E. Mann, clerk. 


72 And afterwards, to wit, on the 27th day of November, A.D. 
1SS0, the following order was entered of record in term min- 
utes “D,” page 745, In w ords and figures as follows, to wit: 


Thomas H. CANFIELD 
vs. . 

THe MiIxnnearonis AGRICULTURAL AND MECHANICAL ASSOCIATION, 
The state National Bank of Minneapolis, James M. Knight, Do- 
rilus Morrison, Rufus J. Baldwin, William 8S. King, Jacob K. Sidle, 
Robert B. Langdon, William D. WV ashburn, Sumner W., I: arnham, 
James A. Lovejoy, and George A. Brackett. 


A motion having been made upon the part of the complainant 
above named for a writ of injunction, to issue out of and under the 
seal of this court, directed to the said above-named defendants, James 
M. Knight, Jacob k.Sidle, and Robert B. Langdon,and each and every 
of them, forbidding and restraining them and each of them from 
selling, conveying, or cncumbering, or contracting to sell, convey, 
or encumber, the following-deseribed lands, or any part thereof, to 
wit, the northwest quarter of the northeast quarter of section thirty- 
six (36), township twenty-nine (29), range twenty-four (24) west, and 
the west three-quarters of the northeast quarter of the same quarter 
section, commonly known as the “ Fair Grounds,” and located in the 
city of Minneapolis, county of Hennepin, and State of Minnesota, 
com prising sixty-five (65) acres of land, and restraining, forbidding, 
and enjoining said three defendants above named, Knight, Sidle, and 
Langdon, from transferring, disposing of, or voting the stuck of the 
Minneapolis Agricultural and Mechanic al Associ: ation, a defendant 
corporation named in the title of this cause, or any part or share 
thereof. 

And said motion having been heard at the general term of this 
court, then in session, on the twenty-fourth day of November, JSS0, 
before the fon. R. R. Nelson, judge of said court, Messrs. Biglow, 
Mlandrau & Clark, and EK. C. Palmer appearing for said compl: “inant 
In support of said motion, and Thomas Fitch and E. M. Wilson, 
squires, appearing for all the defendants in opposition to said mo- 
tion, It is ordered that a writ of Injunction issue out of and under 
the seal of this court, directed to the said defendants, James M. 
Knight, Jacob Kk. Sidle, and Robert B. Langdon, commanding them 
and each of them to refrain from, and restraining and enjoining them 
and each of them from selling, conveying, ene umbering, or contract- 
ing to sell, convey, or encumber, the said above-described lands, or 
any part or parcel thereof, or anny Interest therein; and also restrain- 
Ing and enjoming said last above-named defendants and each of them 
from transferring, disposing of, or yoting any of the stock of said 

above-named Minne: apolis Avricultur: land Mechanical Asso- 
3 ciation until the further order of of this court. 
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Ordered, that this court do adjourn until Wednesday morning, 
December 1, A. D. 1880, a 10 o'clock. 
A true record. 


Attest: HT. k. MANN, Clerk. 
74 And afterwards, to wit, on the 27th day of November, A. D. 


1880, pursuant to said order, the following writ of attachment 
issued out of the clerk’s office of said court, in words and figures as 
follows, to wit: 

Tuomas H. CANFIELD 
vs. 

The MInNeEapottis AGRICULTURAL AND MECHANICAL ASSOCIATION, 
The State National Bank of Minneapolis, James M. Kiight, 
Dorilus Morrison, Rufus J. Baldwin, William S. King, Jacob Kk. 
Sidle, tobert B. Langdon, Wilham D. Washburn, Sumner W. 

‘arnham, James A. Lovejoy, and George A. Brackett, 


The President of the United States of America to James M. Knight, 
Jacob Kk. Sidle, and Robert Bb. Langdon, defendants above named, 
Greeting : 

Good and sufficient reasons appearing to said court therefor, and 
it having so ordered, you, and each of you, are hereby restrained 
and commanded to absolutely desist from selling, conveying, or en- 
cum bering, or contracting to sell, convey, or enc aumbe 1, the following- 
described lands, or any part thereof, to wit: The northwest quarter 
of the northeast quarter of section thirty-six (56), township twenty- 
nine (29), range twenty-four (24) west, and the west three-quarters 
of the northeast quarter of the same. quarter section, commonly 
known as “The Fair Grounds,” and located in the city of Minne- 
apolis, county of Hennepin, and State of Minnesota, comprising 
sixty-five acres of land; and you, and each of vou, are also hereby 
restrained and commanded to absolutely desist from transferring, 
disposing of, or voting the stock of the Minneapolis Agricultural 
and Mechanical Association, a defendant corporation, named above 
in the title of this suit, or any part or share thereof, until the fur- 
ther order of this court. | 

Witness the Hon. Morrison KR. Waite, Chief Justice of the Supreme 
Court of the United States of America, at St. Paul, in the district of 
Minnesota, this 29th day of November, in the year of our Lord one 
thousand eight hundred and eighty, and of our Independence the 
one hundred and fifth year. 

[SEAL. | HT. Ik. MANN, Clerk. 

BIGELOW, FLANDRAU & CLARK, ann 

Kk. C. PALMER, 

Plaintiff’s Solicitors. 


(endorsed :) Filed November 50th, 1880. I. I. Mann, clerk. 


od end 


(oO UNITED STATES OF AMERICA, | 
District of Minnesota, J 
I hereby certify that I served the annexed writ of injunction on 
the therein-named defendants, James M. Knight, Jacob KX. Sidle, aud 
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Robert B. Langdon, personally, by handing to and leaving with 
them, and cach of them, a true copy thereof, at Minneapolis, in said 


district, on the 29th day of November, 1580. 
R. N. McLAREN, 
U.S. Marshal. 


U.S. marshal’s fees, $7.20. 


76 And afterwards, to wit, on the 3rd day of January, A. D. 

1SS1, the following preecipe for the appearance of the follow- 
ing defendants, to wit, Jacob K. Sidle and Robert B. Langdon, was 
issued in words and figures following, to wit: 


Circuit Court of the United States, District of Minnesota. 


Thomas IT. CAxNrreip 
vs. 

Jacop Kk. Srpre and Roperr B. LANGpon, Impleaded with James 
M. Knight, Dorilus Morrison, Rufus J. Baldwin, William D.Wash- 
hurn, William S. Kine, Sumner W. Farnham, James A. Lovejoy, 
and George A. Brackett, and The Minneapolhs Agricultural and 
Mechanical Association and The State National Bank. 

The clerk will please enter an appearance in the above-entitled 
suit as solicitors for Jacob Ix. Sidle and Robert B. Langdon, two of 
the defendants herein. 

January 5, 1581. 
LOCHIIRIEN, McoNIM & GILFALLAN, 

Solicitors for Defendants Sidle and Langdon. 


(Endorsed :) Filed January 3rd, 1SS1. Hf. EE. Mann, clerk. 


77 And afterwards, to wit, on the 35rd day of January, A. D. 
ISS], pursuant to said preeipe, the following order of appear- 
ance was entered in common rule book, page 21, in the words and 
fieures as follows, to wit: 
Thomas IT. Canrvirip vs. JAMES M. KNiaur et al. 


And now comes the defendants, J. I<. Sidle and R. B. Langdon, 
by Lochren, McNair & Gilfallan, solicitors, on whose motion it 1s 
ordered that the appearance of said defendants be, and the same 1s 
hereby, entered. 


78 And afterwards, to wit, on the 5rd day of January, A. D. 

ISS], all of the defendants herein, excepting the defendants 
J. WK. Sidle and It. B. Langdon, by their attorneys, Morrison & Fitch, 
filed their answer in words and figures as follows, to wit: 
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Answer in Equity. 
Cireuit Court of the United States for the District of Minnesota. 


Thomas Il. Canrrenp 
against 
THe MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION, 
The State National Bank of Minneapolis, James M. Knight, Dorilus 
Morrison, Rutus J. Baldwin, Wilham 8S. King, Jacob Ik. Sidle, 
Robert B. Langdon, Wilham D. Washburn, Sumner W. Farnham, 
James A. Lovejoy, and George A. Brackett. 


All of the defendants above-named, with the exception of defend- 
ants Jacob K. Sidle and Robert B. Langdon, answering for them- 
selves separately, and not for said defendants Sidle and Langdon, 
aver that: 

These defendants, now and at all times hereafter, saving and re- 
serving unto themselves and each of them all benefit and advantage 
of exception which can or may be taken to the many errors, uncer- 
tainties, and other imperfections in said complainant’s amended and 
supplemental bill of complaint contained, for answer thereto, or unto 
so much and such parts thereof as defendants are advised is or are 
material or necessary for them to make answer thereto— 

These defendants admit that on or about the 14th day of August, 
1877, the complainant submitted his original bill of complamt herein 
against the Minneapolis Agricultural and Mechanical Association 
and the State National Bank of Minneapolis, and that the contents 
of said original bill were as now stated and repeated In pages one, 


two, three, and down to and including the words “further order of 


this court in that behalf,’ on line 48 of page four of the printed 
copy of complainant’s amended and supplemental bill aforesaid. 

These defendants admit that all the said defendants in said original 
bill appeared in said cause and answered therein, and these defend- 
ants aver that in said answer to said original bill the defendants 
therein averred, and these defendants for their answer to said origt- 
nal bill now averand say: 

They admit the incorporation of each of said corporation defend- 


ants as in said original bill alleged, and that plaintifis a citizen of 


the State of Vermont. 


They deny that complainant ts or ever was the owner i fee of 


the premises or any part of the premises in said original bill of com- 
plaint described, and they aver that at the time of tiling the original 
bill of complaint herein that the legal title thereto was, and 
79 for a long time prior thereto had been, in the defendant, Phe 
Minneapolis Agricultural and Mechanical Association, and 


that at the date of filing the original answer to the original bill of 


complaint herein said defendant, The State National Bank of Min- 
neapolis, was the bona fide holder of all the capital stock of said as- 
sociation, to wit, eight hundred shares of said stock, as collateral 
security for the payment of certain indebtedness, as is hereiatter 
more fully set forth, and that said association had at said time no 
other property except said real estate. 
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Defendants admit the allegations in said original bill of com- 
plaint contained from and including the words “and your orator 
further alleges,” in the 11th line of folio 6 of said original bill, down 
to and ineluding the words “at a cost of ten thousand dollars and 
more,” In folio 11 of said original biil, and deny that said buildings 
now, or at the date of said answer to said original bill, then remained 
on said land, and defendants aver that they were long since and 
prior to the 4th of August 1875, sold and removed therefrom by 
said William 5. King. 

Defendants aver that in and by the articles of Incorporation of 
said defendant, The Minneapolis Agricultural and Mechanicat Asso- 
ciation, the government of said association and the control and 
management of its affairs was vested ina board of directors, to be 
elected annually by the stockholders and to hold for one year and 
until their successors were elected and qualified. 

That a part of the business of said association was the holding of 
fairs in the fall of each year, and that said fairs were not profitable 
to said association nor to the stockholders thereof, and that no such 
fair was held after 1871. 

And defendants deny that it was the custom and rule of said 
assoGation to mit the control of its offices and property to the per- 
sons who were directors and stockholders, or that they only attempted 
to act in a collective capacity when deemed necessary to give force 
or sanction to the wishes, acts, and doings of the persons actually 
owning or possessing an interest in said real property ; and defend- 
ants aver that there never was any such custom or rule of said asso- 
Clation. 

And defendants aver that on the 5th day of November, 1872, said 
William S. King purchased of one George A. Brackett two hundred 
shares of the stock of said association, whieh were then owned and 
held by said Brackett, and in consideration of said purchase made, 
executed, and delivered unto said Brackett his, said King’s, three 
promissory notes, two for two thousand dollars each and one for 
four thousand dollars, all pavable to the order of said Brackett one 
vear next thereafter at the State National Bank of Minneapolis, with 

interest at ten per cent. per annum until paid; and, to secure the 
payments of said notes, said King then and there delivered to said 
Brackett in pledge the said two hundred shares of the stock of said 

association, 
SO That on the 12th day of November, 1872, said King pur- 
chased of one R. J. Mendenhall one hundred shares of the 
stock of said association, whieh said Mendenhall then owned and 
held, and, in consideration thereof, made and executed and delivered 
unto said Mendenhali his five certain promissory notes, all bearing 
date of that day and payable, one vear from date, to the order of 
said Mendenhall, with interest at the rate of twelve per cent. per 
annum until paid, one of said notes being for two thousand dollars, 
one for twelve hundred and fifty dollars, and three for one thousand 
dollars each, amounting, in the aggregate of principal, to $6,250.00 ; 
and, to secure the payment of said notes, said ing delivered to 
said Mendenhall in pledge the said one hundred shares of said stock. 
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That on the 8th day of April, 1875, said defendant, The State 
National Bank, loaned to said George A. Brackett the sum of ten 
thousand dollars, in consideration whereof said Brackett executed 
« and delivered to said bank his promissory note of that date for said 
sum, payable three months after date, and, as collateral security for 
the payment of said note, duly endorsed, transferred, and delivered 
to said bank said three promissory notes of said King, together with 
the said two hundred shares of said stock so pledged as collateral to 
said King’s notes. 

That neither the said note of the said Brackett nor the notes of 
said King to said Brackett were, or at the date of the filing of the 
answer to complainant’s original bill of complaint herein had ever 
been, paid, nor any part thereof, except the interest on said Brack- 
ett’s note to June 30th, 1875, and the same and each and all of said 
notes and said collateral stock were still held by said bank and were 
wholly unpaid and Jong overdue at the date of the filing of the 
answer to complainant’s original bill of complaint herein. 

That subsequently to the making and delivering of said notes to 
said Mendenhall by said Ning, and before the maturity thereof, said 
Mendenhall, for a valuable consideration, duly endorsed, transferred, 
and delivered cach and all of said notes, together with the one hun- 
dred shares of said stock pledged for the payment of the same as 
aforesaid, unto said defendant, The State National Bank: that none 
of said notes and no part thereof had, at the time of filing the an- 
swer to the original bill of complaint herein, been paid, except the 
interest thereon to December 30th, 187-4, and that said defendant, 
sald bank. ever since had been, up to the time of fillng the answer 
to the original bill of complaint herein, and then was, the owner 
and holder of said notes and said stock so as aforesaid pledged as 
collateral. 

That during the year 1872 said King acquired, by purchase and 
the transfer and delivery to him, the remaining portion of said 
stock, and thereafter assumed the control and management of said 

real estate of said association and continued in the possession 
8] and control thereof until the pretended purchase of the same 
by complainant. 

Defendants deny that said King ever acquired by purchase said 
real estate in any other way or manner than by the purchase of 
the stoek as aforesaid, and deny that he ever had any other title 
thereto than as a stockholder in said association to the extent of the 
stock owned and held by him, and deny that he had any claim upon 
said real estate or against said association on account thereof other 
than such as accrued to him by virtue of his possession and owner- 
ship of the said stock,and deny that there ever was any obligation on 
the part of said association or said directors to make, exceute, or 
deliver any conveyance whatever of said real estate or any part 
thereof to said King or to any person whatever. 

That on the 19th day of July, 1875, said King then’ being the 
owner and holder of the balance of said stock not pledged as afore- 
said, to wit, 500 shares thereof, applied to KR. J. Baidwin, who was 
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then the cashier and a stockholder of said bank defendant, for a 
loan of ten thousand dollars for the individual use of said King ; 
that said King knew at that time that said bank held the said notes 
given by said King to said Brackett and said Mendenhall as afore- 
sald, with the stock pledged as collateral thereto, and as inducement 
to said Baldwin, cashier as aforesaid, to aid him in obtaining said 
lozn, represented to said Baldwin that he was the owner of all the 
apical stock of said association, subject only to the right of said 
bank to the 3800 shares thereof held by it as aforesaid, and that said 
stock carried with it the equitable title to said real estate} the prop- 
erty of said association, and that he would pledge said remaining 
500 shares of said stock to secure said loan, and for further sceurity 
for the payment of the said notes given by said King to said Brack- 
ett and said Mendenhall, and then held by said bank as aforesaid. 

That thereupon and in consideration thereof said) Baldwin ad- 
vanced and loaned to said King certain gas stock, the property of 
sald Baldwin, of the value of ten thousand dollars, to enable him, 
said IXKing, by the use and pledge thereof, to raise said amount of 
money, and the said King did thereupon transfer and deliver to said 
Baldwin, for him, said Baldwin, and for said bank, said 500 shares 
of said stock, to be by him held as security for the return of said 
gas stock, and for the payment of said Brackett and Mendenhall 
notes as aforesaid, 

That thereafter and on the I4th day of August, 1873, said Wuil- 
liam S. King and said complainant entered into a contract or agree- 
ment In writing, in words and figures following—that is to say: 


“T will sell to Thomas Canfield the property known as the fair 
grounds, in Minneapolis (exeepting five acres subscribed to the stock 
of the Minneapolis Harvester Co.), for the sum of $65,000. 
82 l will receive In payment therefor $65,000 of the 7.50 gold 
bonds of the Northern Paeifie R. R. Co., at the rate of 90 cents 
on the dollar, and the balanee in the notes of hand of the said Can- 
field, pavable in equal installments one, two, and three years from 
date, with interest at the rate of ten per cent. per annum. In case 
the said Canfield shall, at the end of one year from date, prefer to 
have said notes surrendered, and in leu thereof allow me one-half 
the profits from the sale of said property, after paying back to said 
Canfield the sum of 859,500, together with interest upon the same at 
ten per cent. per annum, and all taxes and expenses Incurred in 1m- 
proving and managing the property, then Iam to surrender said 
notes without interest. This proposition is based upon the supposi- 
tion that there are 70 acres in said tract before deducting the five 
acres before mentioned. In ease there is not so much the consider- 
ation to be in proportion. [ am to procure abstract of title and per- 
fect the same and execute a warranty deed at as early a day as pos- 
sible. ATL buildings and other materials to go with the land, except 
the buildings sold to the harvester company. 
Aug. 14th, 1875. 
(Signed) W.S. KING. 
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I accept the above proposition, and will pay as provided in the 
foregoing agreement when the proper deed is delivered. 
Aug. 14th, ’73. 
(Signed) THTOMAS H. CANFIELD.” 


That as to whether said Canfield, complainant, had, at the date of 
said agreement, any notice of the myhts of defendant, said bank, de- 
fendants have not knowledge or information sufficient to form a be- 
lief, but defendants aver that at said time complainant well knew 
that the said property in said agreement described as the fair grounds, 
and which is the real estate hereinbefore referred to, was the prop- 
erty of said corporation, said Minneapols Agricultural and Mechan- 
ical Association, and was then and there informed by said Ning that 
he Using) owned all the stock of said corporation, and it was under- 
stood between said King and complainant that sara King would 
cause said stock to be transferred to complainant, and would procure 
to be executed and delivered to said complainant a deed of said 
property from said corporation. 

That said King did obtain the deed, a copy of which is annexed 
to said complainant’s original bill of complaint herein, and marked 
Exhibit “A,” and on the 12th day of September, 1875, delivered the 
same, together with his, said King’s, warranty deed of same prem- 
ises, unto complainant, and at the same time received from said 
complainant the said 7.50 gold bonds of the Northern Pacific Rail- 
road Company mentioned in said agreement of August Lith, [S75. 

That the execution of said deed, exhibit “A,” was never author- 

ized or directed at or by any mecting of said directors of said 
S3 association, nor was any resolution or note ever passed by said 
board of directors in reference to the execution of said deed 
by the parties who executed the same, or in any way authorized the 
sale or conveyance of said real estate to said Canfield, nor to any one. 

That the same was executed by said parties separately at different 
times and places, one of said parties, George I. Stevens, having ex- 
ecuted the same at Utiea, in the State of New York, and Morrison 
and Brackett in the city of New York. 

That the samme was executed iImprovidently by said parties and 
upon the representation of said King that he was the owner of all 
said stock, and that no other person had any interest therein; that 
said Brackett did at first refuse to execute sad deed because he had 
hvpothecated said stock, but did execute it upon the representation 
of said King that said stock had been sent to the National Park 
Bank of New York and would be taken up with said Northern Pa- 
cific bonds to be delivered by said Cantield, 

That relying upon said representation said Brackett did on the 
27th day of August, 1875, execute said deed; that at that time com- 
plainant was informed by said King and well knew that the stock 
of said association had been pledged as collateral as aforesaid, and 
that the same had been sent to the National Park Bank of New 
York to be taken up with said Northern Pacific bonds. 

That complainant was then urged by said King to deliver said 
bonas and to take up said stock, and was informed that the bank 
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had agreed to take the said bonds for the said stock, and had di- 
rected said National Park Bank to make the exchange and to at 
once sell said bonds and place the proceeds thereof to the credit of 
sald State National Bank. 

That upon various frivolous pretences and objecting to the sale of 
said bonds complainant refused and neglected to deliver said bonds, 
or any of them,to said King at that time, and did not deliver them 
until lone after, when the same had become greatly depreciated in 
value and wholly unsalable in the market. 

That after the making of the contract of sale of the fatr grounds 
hereinbefore set out at leneth said Kine informed said Baldwin, 
cashier as aforesaid, of said contraet, and said Baldwin, acting for 
himself and for said) bank, agreed to exchange satd SOO > shares 
of the stock of said association held by him and by said) bank 
for 836,000 of the 7.30 gold bonds of the — hern Pacific Railroad 
Company, and to send said S00 shares of said stock to the National 
Park Bank of New York City, to be by them exchanged for said 
bonds; and it was further understood and agreed that upon the re- 
ceipt of said 836,000 of said bonds from said Canfield) they should 
be immediately sold in the market, and of the proceeds of such sale 
said State National Bank should retain $352,041.60, which was the 

cmount found then due said bank on said notes and the 
S4 value of said gas stock, and pay the balance of said proceeds 

to said King. Said agreement was made upon the estimate 
that said bonds were of the market value of ninety cents on the 
dollar and in rehance upon that estimate. 

That in pursuance of said agreement said King made and deliv- 
ered to said Baldwin, cashier as aforesaid, the order following: 


Minxneavouis, August 21st, 1873. 
Hon. Thos. If. Canfield. 


Dian Sm: [herewith hand vou certificates for S00 shares of stock 
in the Minneapolis Agricultural and Mechanical Association. You 
Will please deliver to the order of R. J. Baldwin certain bonds of the 
Northern Pacific Railroad Company to the amount of thirty-six 
thousand dollars (par value) and this shall be your receipt the refor. 


(Siened) WM.S. KING. 


Immediately below the same said Baldwin wrote the following : 


“TIon. Thos. Canfield: 

“Please deliver above-described bonds to the National Park Bank, 
New York. 

“ Minneapolis, Minn., August 22nd, 1875. 


“ (Sioned) R. J. BALDWIN, Cashier.” 


That thereupon said Baldwin sent said order and said certificates 
of said SOO shares of said stock to said National Park Bank, with 
Written instructions to deliver said certificates to said Canfield upon 
receiving from him said 836,000 of said Northern Pacific railroad 
bonds, and upon receipt of said bonds sell the same and credit the 
proceeds to tne account of the said State National Bank. 
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That said complainant was duly informed thet the said stock was 
so sent for exchange for said bonds as aforesaid, and was frequently 
requested and urged to deliver said) bonds and take said stock, but 
neglected and refused so to do, and that none of said bonds were 
ever delivered to said National Park Bank, nor to said Baldwin, 
nor to defendant, The State National Bank, and that thereafter 
sald certificates of the stock of said association were by said National 
Park Bank returned to The State National Bank, defendant herein, 
which has ever since been and now is the bona fide holder of the 
same and of the whole thereof. 

That defendants are informed and believe that on or about the 
12th day of September, 1875, and after said) bonds had become 
greatly depreciated in value, complainant delivered said 865,000 
(par value) of said bonds to said King, and received from him said 
deeds. 

That said bonds were then and have ever since been of very little 
value and unsalable. 

Defendants, further answering, say that at the time of filing the 
answer to complainant’s original bill of complaint herein said State 
National Bank claimed to own and hold said SOO shares of said stock 
of said association in the manner, to the extent, and for the purposes 

hereinbefore set forth and not otherwise. 
So That said bank was about (when restrained by order of 

this court) to sell the same for the purpose of collecting the 
notes to which said stock was pledged as collateral, as hereinbefore 
set forth, and to that end had given notice to said complainant and 
others claiming to be interested therein of the said sale and the time 
and place thereof, a copy of which notice is annexed to said original 
bill of complaint, marked Exhibit “ B;” that therein and thereby 
sald complainant was called upon, notified, and required to redeem 
the same by payment of the amount due upon said notes before the 
day of such sale. 

And defendants claim that said State National Bank had good 
right to sell said stock for the purpose of collecting said notes, 
which were then as aforesaid long overdue, and defendant, said 


bank, had always been ready and willing, and was then at the time > 


of filing the answer to the original bill of complaint herein ready 
and willing, to deliver said shares of stock to said complainant upon 
being paid the said amount for which said stock was pledged, but 
that complainant had theretofore and up to the time of filing the 
answer to the original bill of complaint herein claimed, and then 
and thereafter claimed, that said stock is of no value and = consti- 
tutes no lien or claim upon said land and neglected and refused to 
redeem the same from said defendant, said bank. 

And defendants admit the solvency of said Brackett, as alleged in 
said original bill of complaint. 

Defendants aver that they have not and never had any knowl- 
edge of the whereabouts of said 7.50 gold bonds delivered to said 
King by complainant, nor what became of them, but aver that they 
hor either of them never had said bonds, nor ever received any 
bencfit of any thereof. 
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And defendants aver that complainant well knew of the existence 
of the said order given by said Ning to said State National Bank as 
aforesaid, and deny that said complainant neglected to take up said 
stock through inadvertence or forgetfulness, and aver that he In- 
tentionally neglected to take up the same when urged and requested 
to do so by said Kine as aforesaid, in order to prevent said North- 
ern Pacifie bonds being thrown upon the market and sold) by said 
State National Bank, as he was informed would be done upon the de- 
livery of said bonds at said National Park Bank in exchange for said 
stock, and that when he delivered said bonds to said King as afore- 
said, on said twelfth day of September, 1873, the same were unsala- 
ble and almost worthless, and have ever since been of very little 
value, being at the time of filing the answer to the original bill 
of complaint herein of no more value than 17 cents on the dollar, 
as defendants are informed and verily believe. 

Defendants admit that defendant bank, at the time of filing the 
answer to the original bill of complaint herein, did) not intend or 

propose to sell said notes to which said stock was pledged as 
S6 collateral as aforesaid, but only to sell said collateral, and 

thereby and to the extent of the proceeds of such sale collect 
said notes; and if the amount so collected should exceed the amount 
of said Brackett’s note for the ten thousand dollars for which said 
King’s notes and said stock were pledged as collateral, said defend- 
ant bank was bound to account for the said exeess to said Brackett, 
all of which was not contrary LO equity Or cood conscience, but Was 
In accordance with common practice and common sense in such 
Cases. 

Defendants admit that said Ning and said Mendenhall were, at 
the time of filing the answer to the original bill of complaint herein, 
as in seid bill alleged, insolvent, and admit that at the time afore- 


sald the value of said real estate was $50,000, and complainant was 
then in possession thereof, but without right, and aver that such 
possession of complamant was wrongful and unlawful. 

Defendants aver that said State Natronal Bank of Minneapolis, at 
the time of filine said answer to the original bill of complaint 
herein, answered the interrogatories contained in said original bill 
of complaint, and propounded unto saia defendant, saying— 

Ist. That said defendant knew of said contract of sale between 
said King and said Canfield as early as August 22nd, 1875, and 
entered into anagrecment with said King to receive Northern Pacific 
bonds for said stock in the manner and form hereinbefore in this 
answer stated, and not otherwise. 

Thet said order was forwarded to the National Park Bank of New 
York with the SOO shares of stock, as before stated, and was never 
prescnted to complainant. 

That said Northern Pacific bonds were repeatedly demanded of 
said complainant by said William S. King in behalf of said arrange- 
ment with said State National Bank and for the purpose of taking 
up sald SOO shares of stock. 

2nd. ‘Phat on or about said September 12th, 1873, said 7.80 gold 
bonds of said Northern Pacific Railroad Company were not worth 
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nor of the market value of ninety cents on the dollar,and that they 
had no market value at that time, but were unsalable; that they 
have ever since been greatly depreciated, and were not (at said date 


—to said answer to said original bill of complaint) worth more than 


17 cents on the dollar. 

srd. Said defendant claimed to be the bona fide holder of said SOO 
shares of the steck of said association, as hereinbefore fully stated 
and set. forth, and to have just such interest in said real estate as 
such holder of said shares is entitled to in the premises. 

4th. There has been paid on the note of George A. Brackett for 
$10,000, hereinbefore referred to, the interest up to June 50th, 1875, 
and on the notes given by King to Mendenhall, as aforesaid, interest 
to December 50th, 1874. No other payments have ever been made 
on any of the notes to which said stock is collateral. 

And further answering said original bill of complaint, and also 

answering the bill of complaint herein as amended and sup- 
S7 plemented, defendants aver that heretofore, in the month of 

October, 1873, an action was duly commenced in the district 
court, fourth judicial district, in and for the county of Hennepin and 
State of Minnesota, in which the said R. J. Baldwin and The State 
National Bank were plaintiffs and said Minneapolis Agricultural] 
and Mechanical Association, Wm. S. ting, and the complainant 
herein, Thomas JI Canfield, were defendants; that said Canfield 
duly appeared and answered in said action; that the issues in said 
action and the subject-matter of said action were the same as mn this 
action and concerning the same real estate; that the relief sought in 
said action, in part, was the vacating and setting aside as null and 
vold both said deeds to said Canfield under and by virtue of which 
he claims title to said real estate, and cancelling the same of record ; 
that said action was thereafter duly tried upon its merits by the 
court, pursuant to Jaw, and the decision of said court was duly 
made therein and filed with the elerk of said court, and that there- 
after, to wit, August 20th, 1877, pursuant to and in accordance with 
said decision, judgment in said action was duly entered in the said 
district court whereby it was adjudged— 

That at the time of the execution of the instrument purporting 
to be executed by said corporation, “ The Minneapolis Agricultural 
and Mechanical Association,’ the legal utle to said real estate was 
in the said association. 

That said last-named deed was not the act and deed of said last- 
named corporation and that the same did not convey the legal title 
of said real estate to said defendant Canfield. 

That plaintiffs are bona fide holders of said cight hundred shares 
of said stock of said association as collateral security for the pay- 
ment of said notes hereinbefore mentioned and for the return of the 
gas stock above referred to. 

That. by reason of so holding said stock as collateral security as 
aforesaid said plaintiffs have a valuable interest in said real estate, 
which said interest is prior to any claim to or interest in said real 
estate of said defendants King and Canfield. 

That said two deeds, viz., the said deed from said King to said 
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Canfield and the deed purporting to be executed by said corpora- 
tion, are a cloud upon the title of said corporation to said real es- 
tate. 

That said two deeds are void and of no effect as against the plain- 
tifls herein, and the same and the record thereof are declared and 
adjudged void as against said plaintiffs in said action. 

And defendants aver that said 4th district court is and was at the 
time of the commencement of said action and has ever since been 
a court of general jurisdiction, and had jurisdiction of the parties to 
and the subject of said action; that said judgment has never been 

set aside or reversed, but that the same is in full force ; that 
S$ the defendant in said action, the complainant herein, ap- 

pealed from said judgment to the supreme court of the State 
of Minnesota, and said judgment was by said supreme court of Min- 
nesota fully and in all things: affirmed. 

All of which several matters and things these defendants, and each 
of them, do aver, and plead said judgment in bar of said complain- 
ant’s original and amended and supplemental bill of complaint. 

These defendants admit that upon the filing of the original bill 
herein an order was issucd to show cause why a sale of stock therein 
referred to should not be enjoined. 

These defendants admit that said defendants to the original bill 
of complaint appeared. in such cause, and such proceedings were 
had in such application that the said order to show cause was dis- 
charged, and said court refused to enjoin tie sale of said stock. 

But these defendants deny that such refusal to enjoin was for the 
reason or upon the ground that any purchaser at such sale would 
take such stock subject to the rights and claims of the complainant, 
and these defendants aver that said refusal to enjoin was for the 
reasons and upon the grounds that the complainant’s equity was 
not so clear as to entitle him to an injunction, for that there was 
reasonable doubt as to the facts upon which the motion for injune- 
tion was based, and that the injury resulting from the sale of the 
stock was not irreparable, for that the purchaser thereof would take 
only such title as the pledger had at the time the security was 
given, and the rule of caveat enptor will govern. 

And further answering, these defendants aver that the said Wil- 
liam S. King did not, either upon the 21st day of August, 1875, or 
at any time whatever, request the said Rufus J. Baldwin to release 
or surrender the said SOO shares of the capital stock of the Minne- 
apolis Agricultural and Mechanical Association from its said pledge 
or pledges, and did not request said Baldwin to receive in pledge in 
lieu thereof $36,000 or any amount of Northern Pacifie gold bonds 
when the same should be paid over by complainant, nor did the 
said Baldwin then or there nor at any time or place aecede to such 
a request, nor did the said Baldwin then or there or at any time re- 
lease said stock, nor did the said stock either then or there or at any 
time or place become released or discharged of said pledges, nor did 
said Wing's title to said stock or any part thereof become relieved 
from all or from any encumbrances thereon. 

These defendants aver that the only agreement between said 
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King and said Baldwin with respect to releasing said 800 shares of 
stock or any part thereof from said pledges was as hereinbefore (and 
as in the answer heretofore filed to the original bill of complaint 
herein) set forth and alleged, and that said only agreement between 
suid IKing and said Baldwin was in substance that said S0O shares 

of stock should be forwarded by the State National Bank 
89 of Minneapolis to the National Park Bank in New York 

city, With instructions to deliver the same to complainant 
upon receipt of sufficient bonds, to wit, $36,000 of bonds of the 
Northern Pacific Railroad Coinpany, the sale of which at ninety 
cents on the dollar would produce the sum of $52,0-41.60, the amount 
due, for the payment of which said 800 shares of stock were pledged 
as aforesaid. 

And defendants aver that it was never agreed or intended that said 
S00 shares of stock should be or were released or freed from pledge 
unless and until the said 836,000 of Northern Pacific bonds should 
be actually delivered and paid to the said) Park National Bank by 
complainant for said State National Bank of Minneapolis; and de- 
fendants aver that said $36,000 of Northern Pacific railroad bonds 
never were so delivered or paid, vr intended for delivery or payment, 
tosaid National Park Bank, orto said State National Bank of Minne- 
apolis, or any person or corporation in its behalf by said complain- 
ant here, or by any person or persons whatever. 

Defendants aver that the S00 shares of stock, or any part thereof, 
was never at any time or in any manner Jiberated from pledge, nor 
were said or any bonds ever substituted for the same. 

Defendants aver that the alleged or apparent deed of the Minne- 
apolis Agricultural and Mechanical Association was completed be- 
fore the last day of August, 1878, and deny that the same was not 
completed until September 12th, 1875. 

Defendants aver that complainant was fully informed of the 
pledge of the 800 shares of stock aforesaid, made as hereinbefore set 
forth to said State National Bank, and was so informed in August, 
1875, and was during the latter part of August, 1875, repeatedly 
urged by said W.S. Wing to deliver said $36,000 of Northern Pa- 
cific bonds to said National Park Bank and redeem said S00. shares 
of stock from said pledge, but complainant negleeted and failed so 
to do. 

Defendants aver that there was never any substitution of $56,000 
or any amount or value of Northern Pacific bonds as a pledge for 
the indebtedness secured by said S00 shares of stock. 

Defendants aver that complainant was at all times fully advised 
of the claims of said bank to said stock, and deny that compl ainant 
knew nothing thereof. 

Defendants aver that complainant’s omission todemand the stock 
aforesaid at the time of delivering said bonds to said Kine was 
not because of any inadvertence of complainant, but was because, 
at the time of such delivery, said bonds had so greatly depre- 
ciated in value that complainant knew they would not be received 
for the sum: due on said stock, and defendants aver that at the time 
of delivery of said bonds they were worth no other or greater sum 
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than 17 cents on the dollar, and were not worth ninety cents on the 
dollar. 

Defendants aver that neither the said King nor the said bank 
nor the said Baldwin for any cause whatever entered into any con- 
spiracy whatever either to cheat or wrong or defraud complainant 
or for any purpose whatever. Defendants aver that neither the said 
King nor the said bank nor the said Baldwin nor any of these de- 
fendants ever violated or disregarded any agreement whatever by 

which stock was alleged to be redeemed or bonds substituted, 
OU) and defendants aver that there never was any sueh agree- 
ment. 

Defendants aver that said King was not interested nor consulted 
in bringing the action in the State court referred to in complain- 
ant’s supplemental bill of complaint, nor was it ever agreed that 
he should share in any gains thereof, nor did he ever share in 
any gains thereof, nor was he made defendant in said action as a 
sham nor as a part of any conspiracy, nor was he interested therein 
at all, nor was said action ever brought in pursuit of any conspiracy 
whatever, nor was It brought for the purposes in complaimant’s sup- 
plemental bill alleged. 

Defendants aver that there never was any agreement by which 
Northern Pacific bonds were substituted for stock as collateral. De- 
fendants aver that the only agreement was as hereinbefore set forth, 
and aver that of such agreement complainant was fully advised in- 
August, 1575,and deny that complainant first learned of the same at 
the trial of the aforesaid action in the State court. Defendants aver 
that complainant knew of the pledge of the SOU shares of stock as 
early as August, 1875, and deny that complainant was first advised 
thereof by the complaint in the action in the State court. 

Defendants aver that the supreme court of Minnesota, in the judg- 
ment referred to in complainant’s supplemental bill, rendered a de- 
cision, the full text of which is reported on pages 261 to 276 of vol- 
ume I of the Northwestern Reporter, and which said report is 
hereby referred to and made part hereof; and defendants aver that 
no other decision has ever been made by said supreme court of Min- 
nesota in said matter. 

Defendants aver that said King had at no time whatever any 
knowledge of the want of authority on the part of said corporation 
to execute sald deed, and aver that neither said Baldwin nor said 
bank had at any time whatever any knowledge thereof at all. 

Defendants aver that at the time of recerving said deed complain- 
ant was fully advised and aware that no corporate action had ever 
been taken by said corporation with regard to said deed; but as to 
whether complainant then also knew the legal effeet of such lack of 
corporate action upon the validity of the deed these defendants have 
no knowledge upon which to form a belief. 

Defendants aver that neither said Baldwin nor said bank nor 
these defendants ever entered into any conspiracy whatever con- 
cerning complaimant or to defraud din. 

Defendants aver that the State National Bank of Minneapolis never 
at any time, cither In pursuit of any conspiracy or at all, wrongfully 
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claimed to hold the entire or any capital stock of the said associa- 

tion in pledge, either as security for the payment of certain 
91 or any promissory notes, as in said supplemental bill alleged, 

oratall. Defendants aver that at the time of the filing of 
the answer to complainant’s original bill of complaint Ierein said 
State National Bank then held in pledge rightfully, as hereinbefore 
fully set forth, SOO shares of the capital stock of said association as 
security for the pavinent of the promissory notes hereinbefore de- 
scribed, and defendants deny that said bank only held 300 shares 
thereof. 

Defendants admit that said bank gave notice that it would sell all 
of said stock at public auction, as in said supplemental bill alleged, 
and defendants aver that said bank had full power and rght so to 
do, as hereinbefore and in the answer on file herein to complain- 
ant’s original bill of complaint set forth. 

Defendants aver that since the sale of said stock at public auction, 
on the 15th day of September, 1877, said State National Bank of 
Minneapolis has wound up its affairs and ceased to do business, and 
these defendants cannot now obtain convenient access to its books, 
so as to inform themsclves, and therefore cannot state whether the 
sum claimed by said bank to be due to it at the date of said sale 
was or was not in excess of the sum actually due; but defendants 
aver that there was at the date of such sale actually due said bank 
upon said notes a sum not less than thirteen thousand dollars, for 
Which said S00 shares of stock were pledged to said bank, as afore- 
said. 

And defendants aver that if said bank claimed at said sale that 
there was due it a ereater sum than was in fact due, that such claim 
Was not made to deter bidders at said sale, and was not part of any 
scheme, nor was there ever any scheme to obtalia possession of said 
or any stock, or said or any lands, or to defraud complainant out of 
lands, or the purchase price of lands, or anything whatever. And 
defendants aver that at said sale no bidders were deterred, cither by 
any statement of the amount alleged to be due upon said stock, or 
by any means whatever. And defendants deny any and al. manner 
and form of unlawful confederation, or confederation at all, at any 
time whatever, or for any purpose whatever. 

Defendants aver that the sale of said SOO shares of said stoek, 
pledged as aforesaid, was lawfully and properly made, and was made 
and conducted only as hereinafter set forth, and was without any 
knowledge or connivance of cither Dorilus Morrison, or William 
S. King, or Rufus J. Baldwin, or James M. Knight, or the Minne- 
apolis Agricultural and Mechanical wAssociation, or the State Na- 
tional Bank of Minneapolis. 

Defendants aver that said sale was not made in pursuance or asa 
part of any scheme whatever, and aver that no scheme was ever 
concocted or entered into by either said Morrison, or said: wing, or 
sald Baldwin, or said Knight, or said association, or said bank, to 

cheat or defraud complainant, or for any purpose whatever. 
J2 Defendants aver that they, nor any of them, never at any 
time entered into any conspiracy, agreement, or confedera- 


S6 THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 


tion to cheat or defraud complainant out of “ stock, or lands, or 
money, or anything whatever, either for the use or benefit of Wil- 
liam S. King, or for any purpose whatever. 

Defendants aver that the said James M. Knight purchased the 

said SOO shares of stock at said sale, as hereinbefore : and herein- 
after fully set forth, and that he purchased the same as a bona fide 
transaction for himself, and that he did not purchase the same in 
furtheranee of any scheme whatever to restore the same to Wilham 
S. Kine, or to restore the same to any person whatever. Defendants 
aver that there never was any scheme to restore the same to William 
S. King; and further aver that said Knight at said sale paid for 
said stock money, to wit, the sum of thirteen thousand dollars in 
cash therefor. 

Defendants aver that the said Dorilus Morrison never entered into 
any conspiracy whatever with any persons or corporations whatever, 
either as alleged on pages G and 7 of the printed copy of complain- 
ant’s supplemental bill of complaint herein, or in any manner what- 
ever. Defendants aver that said Morrison was never willing to aid 
or abet any scheme, and that there never was any scheme of reliev- 
ine said King of any indepvtedness to said bank. Defendants aver 
that said Morrison was never willing to aid or abet any scheme, and 
that there never was any scheme to enable said King to get posses- 
sion of said stock or lands, either as in complainant’s supplemental 
bill of complaint alleged, or in any manner whatever. Defend- 
ants aver that said Morrison never entered, and these defendants never 
entered, into any conspiracy whatever with any persons or corpora- 
tions whatever by which said Morrison was to advance to said bank 
any indebtedness to it of said King, or to receive from said associa- 
tion a deed of nine-tenths or any part of said land, or from said 
Knight of nine-tenths or any part of said stock, either to be held 
by said Morrison as security for advances, or for any purpose what- 
ever. Defendants aver that said Morrison was never to convey 
said or any lands to such person or persons as should be indicated 
by said King or his creditors, to be by them held in trust or as 
security for any purpose whatever, or finally to be by such trustees 
turned over to said King, or any one in his interest; and that it was 
never confederated or agreed by any person or persons whatever 
that said Morrison should convey such lands or any part thereof to 
any persons whatever for any purposes whatever. 

Defendants aver that said Morrison never did advance to said 
bank any indebtedness of King, and never in any way became re- 

sponsible for any indebtedness of King. 
93 Defendants aver that said Morrison’ and said Knight did 
not ever, in order to obtain a board of directors of said ASSO- 
clation over whom they could execute complete control in the car- 
rying out of any conspiracy to defraud complainant, elect a new 
board of directors of said association; and defendants aver that 
there never was any conspiracy whatever to defraud complainant. 

Defendants aver that at the time the board of directors of the 
Minneapolis Agricultural and Mechanical Association ordered the 
execution of a deed of all its lands to said Morrison and said Knight 
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that said association was free from debt, and had full power and, 
right to make such conveyance, and that said Morrison and said 
Knight were the owners and in possession of all the capital stoek of 
said association, and had full power and right to receive said con- 
veyance. 

Defendants aver that said George A. Brackett never at any time 
for the purpose of aiding or abetting any conspiracy whatever turned 
the possession of said lands over to any association or persons or 
person whatever. 

Defendants aver that said Morrison never made any advances for 
said King, and never held said nine-tenths or any part of said land 
or stock as security for such advances, and never put King in pos- 
session of said lands at any time whatever or for any purpose what- 
ever. 

Defendants aver that said King never did take possession of said 
lands at any time whatever or for any purpose whatever. 

Defendants aver that said King never since August, 1873, sold 
off any buildings whatever on or from said land. 

Defendants aver that said King never was compelled to borrow, 
and never did borrow, any money or lumber of any persons what- 
ever for the purposes and in the manner in complainant’s supple- 
mental bill of complaint alleged, or sats i as hereinafter particu- 
larly set forth. 

Defendants aver that said Morrison never allowed the said King 
to use the name of said Minneapolis Agricultural and Mechanical 
Association either in the holding of fairs or exhibitions or at all, 
and aver that said King did not bold any fairs either in 1875S or in 
1879, or in 1880 under the name of said association, hor were any 
of such fairs ever so advertised to be held. 

Defendants aver that they have no information upon which to 
form a belief as to any gains, if any, made by King from any fairs 
held as hereinafter set forth, but aver that no gains from fairs were 
ever paid as alleged to any of these defendants. 

Defendants deny that said Morrison received any funds whatever 
from the proceeds of any fairs whatever, and deny that said Morri- 

son ever made any advances to said bank for said King. 
94 Defendants aver that no creditors of King whatever at any 
time whatever, or for any purposes whatever, ever procured 
the said Morrison to convey the said or any lands, or transfer the 
said or any stock, to Jacob Kk. Sidle or Robert B. Langdon, and aver 
that said Morrison never held said or any lands or stock in trust at 
all. 

Defendants aver that said Jands were not conveyed by said Mor- 
rison and wife, and said stock was not transferred by said Morrison, 
to said Sidle and Langdon in trust for the security of any creditors 
of King whatever. Defendants aver that neither said lands nor 
said stock, or any part of either, were ever to be by said Sidle and 
Langdon turned over to said King, or any one in lis interest, cither 
upon the contingency in complainant’s supplemental bill of com- 
plaint alleged or in any contingency or under any circumstances 
whatever. 
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Defendants aver that the trust upon which said Sidle and Lang- 
don now hold the title to said Jand is only as hereinafter set forth, 
end said trust does not include in any contingency whatever the 
conveyance, transfer, or “turning over” to said William 8. ining, or 
any one in his interest, of any part of said lands or stock or proceeds 
of sale of either. 

Defendants aver that the deeds from said association to said Mor- 
rison and Knight were absolute in fact as well as in form, and were 
unaccompanied by any trust whatever, express or implied. Defend- 
ants aver that the deed trom Morrison and wife to Sidle and Lang- 
don was not made in form an absolute deed of conveyance In pursuit 
‘of any scheme of cheating or defrauding complainant out of any- 
thing whatever, and aver that there was no such scheme.  Defend- 
ants aver that said deed last aforesaid was not made mn form an 
absolute deed of conveyance for the purpose of keeping from com- 
plainant or from the public any knowledge of the trust upon which 
said last-named deed was really made, as hereinafter set forth, but 
Was so made for purposes of convenience and in the belief that said 
trust hereinafter set forth was no aflair of either the complainant or 
the “public.” 

Defendants aver that said William S. King is not offering said 
real estate for sale by or with the consent of said Sidle or Langdon, 
or any of these defendants, or, as defendants are informed and _ be- 
heve, at all. 

Defendants aver that they have not made, and or not making, 
earnest or any efforts to enlist the co-operation of capitalists in St. 
Paul, Minnesota, to effect said or any sale; and defendants aver, on 
Information and belief, that said William S. King has not made, and 
Is not making, earnest or any efforts to cnlist the co-operation of capi- 
talisis anywhere to effect said or any sale. 

Defendants aver that the proceeds of any sale of said real estate, if 
and whenever effected, will not, nor any part thereof, be applied to 
liquidating the claims of any creditors of Wilham S. King, nor 

will any part of such procecds be pac to said King, Or any 
Oe) person in his behalf or for lis interest, or except as hereinafter 
set forth. 

Defendants aver that the eash value of said real estate, 1f free 
from litigation or cloud upon the title thereof, does not exceed the 
sum of sixty thousand dollars at this time. 

Defendants aver that they nor either of them have made any 
kind of a survey of said land into blocks or lots, or have or have 
had any design of sclling them off to numerous purchasers in small 
quantities, 

And, further answering, these defendants aver that for each and 
all of the matters and things by complainant in lis original bill of 
complaint and amendment thereto alleged, even if such matters and 
things were true, the complainant has and can have full and ade- 
quate relicf in a court of law. And these defendants aver that such 
relicf hath been and is sought by complainant in an action now 
pending in this honorable court, wherein complainant is) plaintiff 
and William S. King, William D. Washburn, Dorilus Morrison, and 
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George A. Brackett of these defendants are defendants, a copy of 
the complaint of these defendants in which said action at law is 
hereto annexed and made a part hereof, marked Exhibit “A.” 

And, further answering, these defendants deny specifically eaeh 
and every matter and thing in said complainant’s supplemental bill 
of complaint contained which is not hereinbefore or hereinafter 
specifically admitted or avoided. 

And, further answering, these defendants aver that the sale of said 
800 shares of stock of said Minneapolis Agricultural and Mechani- 
eal Association advertised in said notice of saie of the same by the 
State National Bank of Minneapolis (which notice of sale to set 
forth in the original bill of complaint herein and made a_ part 
thereof, marked Exhibit “B”) was postponed from time to time in 
due and legal form (in consequence of the injunctional order of this 
court in this case restraining said sale from taking place) until the 
15th day of September, 1877, when, said injunctional order having 
been duly dissolved by the decision of this court, said sale was 
finally made. 

Defendants aver that said sale duly took place at the time and 
place and in the manner advertised and-notieed; that said sale was 
duly held according to law at the post-office building in Minne- 
apolis, at or about 10 o'clock a. m., on the 15th day of September, 
1877, and by public auction after due and timely outery ; that at 
sald time and place, and before said sale, the complainant herein 
appeared by his attorney, Chas. Ef. Flandrau, Esq., and forbade such 
sale, and notified all persons that the said complainant would dis- 
pute at law the title to the 800 shares of stock then offered for sale 


—as aforesaid; and after such notice said sale was had,and the highest 


bidder at said sale for said SOO shares of stock was the defendant 
James M. Knight, who bid the sum of thirteen thousand 
96 dollars cash for the same, and the same was thereupon struck 
off and sold to said James M. Knight for said sum, and 
said James M. Knight thereupon paid over said sum of thirteen 
thousand dollars in cash and received said 800 shares of stock 
therefor. 

And the defendants aver that said James M. Kiieht bought said 
800 shares of stock aforesaid as a private speculation of his own, and 
without any conspiracy, confederation, or agreemcnt, understanding 
or promise whatever, with any person or corporation whatever, for 
any purpose whatever, and without any trust, secret or open, ex- 
press or Implied, that he paid for the same at the time in cash with 
his own money,and then took and reeeived and thereafter held and 
possessed said SOO shares of stock until he parted with 720) shares 
thereof, as hereinafter set forth, in his own right, as his own property, 
without any trust whatever, and without any agreement, confed- - 
eracy, conspiracy, or understanding with any person whatever for any 
purpose whatever. 

And these defendants, further answering, aver that the said de- 
fondant, James M. Knight, after holding the said SOO shares of stock 
(so purchased by him as aforesaid), and thereafter ever held by lim 
so long as he held the same at all as his own property, belonging to 

12—lio 


Q() THE MINNEAPOLIS AGRICULTURAL AND MECHANICAT 


him alone and absolutely, without any trust, agreement, contract, or 
understanding with or for any person whatever for any purpose 
whatever, for some time and until on or about the — day of Octo- 
ber, 1877, then sold 720 shares out of said SOO shares of stock to the 
defendant, Dorilus Morrison, for the sum of about thirteen thousand 
dollars, and then transferred said 720 shares of said stock to said 
Morrison, who paid said sum of about thirteen thousand dollars to 
said Knight for the same, in money, out of his (Morrison’s) own pri- 
vate resources. 

And defendants aver that said Knight sold and said Morrison pur- 
chased said 720 shares of stoek for said sum of about $13,000 afore- 
said as an ordinary commercial transaction for their, or each of their, 
private profit and advantage, and without any trust, agreement, con- 
tract, or understanding for or with any person whatever for any pur- 
pose whatever. And defendants further aver that thereafter, and on 
or about the 11th day of February, 1878, and while said Morrison 
was the owner of 720 shares and said Knight was the owner of 80 
shares of said capital stock, the said Morrison and the said Knight 
determined, for their own profit, advantage, and safety, and without 
any trust, agreement, contract, or understanding whatever for or with 
any person Whatever for any purpose wh: atever, to cause the lands 
and property of said Minneapolis Agricultural ‘and Mechanical As- 
sociation to be conveyed to themselves, the sole stockholders thereof, 
In proportion to their ownership of stock therem, and they did  in- 
duce and cause such conveyance to be made, and the same was made 
accordingly, duly and properly and lawfully, on or about the 11th 
day of February, 1875, to wit, one-tenth of said Jands and property 

to said Knight and nine-tenths of said land and property to 
‘ sald Morrison; that at the time of said conveyance said Mor- 

rison and Knight had full power and right to receive and 
said Minneapolis Agricultural and Mechanical Association had full 
power and right to make the same. 

And defendants further aver that during his ownership of said 
nine-tenths of the capital stoek, and nine-tenths of said lands as 
aforesaid, to wit, during the years 1877 and 1878, the said D. Mor- 
rison, being desirous of encouraging the holding of publi fairs and 
exhibitions for the benefit of the agricultural and mechanical inter- 
ests of Minnesota, and the special glory and advantage of the city 
of Minneapolis, permitted and suffered a certain association of per- 
sons under the name of the Minnesota Agricultural and Mechani- 
eal Association, but that said association of persons was not the 
defendant, The Minneapolis Agricultural and Mechanical Associa- 
tion, nor In any way connected therewith, to go on and hold and 
give public fairs and exhibitions upon said grounds and land of said 
Minneapolis Agricultural and Mechanical Associ: “9 gh — (after 
the transfer hereinbefore set forth of February 11th, 1878) said 
grounds and Jands of said Morrison and said Knight. 

That said fairs resulted ina loss to said association, called the 
Minnesota Agricultural and Mechanical Association, of about fifteen 


() 


thousand six hundred and sixty-eight dollars up to [the] 22d day of 


October, 1878; that a portion of said loss was for fences, buildings, 
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and improvements upon said land; that said D. Morrison, being 
sensible of the discredit which might attach to the people of Min- 
neapolis in case such loss of said Minnesota Agricultural and Me- 
chanical Association should not be paid, and being advised that a 
large portion of said indebtedness for lumber, materials, and labor 
might be chargeable as a lien upon the land, consented, both to pro- 
tect his own interest and the credit and honor of the community 
whereof he was a member, to sell said nine-tenths interest in said 
land to an association of persons hereinafter named, at the cost of 
said land, with interest, to said Morrison, and without profit, on con- 
dition that said association of persons hereinafter named would pay 
all of said debts of said association known as the Minnesota Agri- 
cultural and Mechanical Association. 

And defendants further aver that an association of persons was 
then formed to raise the sum of twenty-nine thousand six hundred 
and sixty-eight dollars to pay said D. Morrison the sum of fourteen 
thousand dollars for said nine-tenths interest In said lands, and to 
pay the sum of fifteen thousand six hundred and sixty-eight dollars 
to discharge the debts and losses of the said Minnesota Agricultural 
and Mechanieal Association; and said sum of twenty-nine thousand 
six hundred and sixty-eight dollars was raised by subscription ae- 
cordingly, and to said sum the defendant, Dorilus Morrison, con- 
tributed the sum of three thousand dollars (85,000), and the de- 

fendant, R. B. Lanedon, contributed the sum of seven thou- 
IS sand dollars, and the defendant, J. kK. Sidle, contributed the 

sum of twenty-five hundred dollars, and the defendants, 8. 
W. Farnham, contributed the sum of five hundred dollars, and the 
defendant, James A. Lovejoy, contributed the sum of five hundred 
dollars, and the defendant, W. D. Washburn, contributed the sum 
of twenty-five hundred dollars, and one J.C. Oswald contributed the 
sum of two thousand dollars, and J. W. Johuson contributed the sum 
of one thousand dollars, and C. A. Pillsbury contributed the sum of 
two thousand dollars, and one L. Day contributed the sum of one 
thousand dollars, and Fleteher and Locing contributed the sum of 
one thousand dollars, and C. M. Loring contributed the sum of (8500) 
five hundred dollars, and C. B. Heffelfinger contributed the sum of 
five hundred dollars, and the Chicago Milwaukee and St. Paul Rail- 
road Company contributed the sum of twenty-one hundred and 
elghty-nine dollars, and the Minneapolis and St. Louis Railway 
Company contributed the sum of nine hundred and seventy-nine 
dollars, and the Burlington and Cedar Rapids Railroad Company 
contributed the sum of five hundred dollars. 

And thereupon, and in accordance with said) arrangement and 
agreement, and for convenience of management and sale, and at the 
request of the parties thereto, the said D. Morrison and wife made, 
on or about October 22d, 1878, to the defendants, J. dn. Sidle and R. 
B. Langdon, an absolute conveyance of an undivided nine-tenths of 
sale lands. 

But defendants aver that while said conveyance is absolute upon 
its face said defendants, J. kN. Sidle and Jt. B. Langdon, have ever 
held, and do hold, the same in trust for the following purposes, to 
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wit, to care for, manage, and rent said lands for the purpose of pub- 
lic fairs and exhibitions; to defend the title to the Same, and, in case 
the result of litigation should be to validate the title of the same in 
said Sidle and Langdon as aforesaid, then as soon as reasonably 
mieht be, after one year from said October 22nd, 1878, to seli said 
land, and from the proceeds of such sale to pay, first, all expenses of 
defending said title, and said or any litigation, and said expenses of 
executing said trust, and then to pay to the persons hereinbefore 
named as contributors to said sum of $29,685 the several sums by 
them contributed and subscribed thereto, with interest at the rate of 
LO per cent. per apnum from October 22nd, 1878, if the sums real- 
ized from such sale should be sufficient to cover such payments; but 
if the proceeds of such sale should not be sufficient to repay such 
sums, With interest as aforesaid, then to pay and apply such proceeds 
In payment of such sums pro rata to each person in proportion to 
the amount of the sum by each contributed and paid to said sum of 
S2O 68S aforesaid. 
And if the proceeds of such sale should be more than sufh- 
oo) cient to repay such sums, with interest as aforesaid, with all 
costs and expenses as aforesaid, then to make such payment, 
appropriation, or distribution of such excess as the lawful rights and 
interests of the partics to said trust and agreement might require. 

And these defendants aver that the only trust, agreement, or con- 
tract, or understanding of any kind in orabout the said conveyance, 
or in or about any of the matters or things hereinbefore set forth, 1s 
as hereinbefore last recite! And these defendants aver that to 
said trust hereinbefore last recited the defendant, William S. Ning, 
is not, and has not been, a party, cither as trustor, trustec, or bene- 
liclary, or in any way whatever, and that said W. 8S. King has not 
and has not had any interest of any kind in or about the matter, 
open or secret, prescnt or remote, direct or contingent. 

And these defendants and each of them deny all and all manner 
of unlawful combination and confederacy wherewith they are by 
said amended and supplemental bill of complaint charged without 
this, that there is any other matter, cause, or thing in the said ecom- 
plaimant’s said amended and supplemental bill of complaint con- 
tained material or necessary for these defendants to make answer 
thereto, and not hevein and hereby well and sutticiently answered, 
contesscd, traversed. and avoided or denied, is true to the knowledge 
or behef of these defendants; all which matters and things these de- 
fendants are ready and willing to aver, maintain, and prove as this 
honorable court shall direet, and humbly prav to be hence dismissed 
with their reasonable costs and charges in this behalf most wrong- 
fully sustained. 

MORRISON & FITCH, 
Solicitors for Defendant, Answering Llerein. 


THOMAS LOWRY, 
Of Counsel for Lr fi ndants, cLisiwering Tlerein. 
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100 Exuipir “A.” 
Circuit Court of the United States for the Distriet of Minnesota. 


THOMAS CANFIELD 
vs. 7 
Wintiam S. King, Ricuarp J. Menxnpennaun, Tomas Lowry 
oaeee aie . ‘ ’ ’ 
Wilham D. Washburn, Calvin G. Goodrich, George I*. Stevens, 
Wilham W. Eastman, Wilson P. Westfall, Dorilus Morrison, and 
George A. Brackett. 


The complaint of the plaintiff in the above-entitled action re- 
spectfully shows to the court that the plaintiffs a citizen of the 
State of Vermont, and that the defendants, William S. Kine, Rich- 
ard J. Mendenhall, Thomas Lowry, William D. Washburn, Calvin 
G. Goodrich, Wilham W. Eastman, Dorilus Morrison, and George A. 
Brackett are citizens of the State of Minnesota, and that the defend- 
ant, George I*. Stevens, is a citizen of the State of New York, and 
the defendant, Wilson P. Westfall, is a citizen of the State of Wis-. 
consin. | 

The complaint further shows that the Minneapolis Agricultural 
and Mechanical Association is now, and has been for more than 
elght years last past, a corporation duly created, organized, and ex- 
isting under and by virtue of the laws of the State of Minnesota, 
with power to acquire, hold, and convey real estate, and that in the 
month of August, A. D. 1875, said corporation was the owner in fee- 
simple of the following-deseribed real estate, situate, lying, and be- 
ing in the county of Hennepin and State of Minnesota—that is to 
say, the northwest quarter of the northeast quarter of section num- 
ber thirty-six (86), in township number twenty-nine (29) and range 
twenty-four (24) west, and the west three-fourths of the northeast 
quarter of the same section, containing in all seventy acres of Jand, 
more or less; that in the said month of August, A. D. 1873, the 
plaintiff entered into arrangements with the said King for the pur- 
chase by the plaintiff of said real estate, whereby the said King 
agreed to sell and convey and cause to be conveyed ali the 
said above-described real estate to the plaintiff (except five 
acres thereof which were to be conveyed to the Minneapolis 
Harvester Works Company) for the sum of sixty-five thousand 
dollars, to be paid in sixty-five thousand dollars of the 7.50 gold 
bonds of the Northern Pacific Railroad Company, at the rate 
of ninety cents on the dollar, and the balance in the notes of the 
plaintiff, payable in’ one, two, and three years from date, 
in equal installments, with interest at the rate of ten per 
cent. per annum, and the plaintiff agreed with said Wing to 
purchase the said real estate upon the terms aforesaid, and there- 
upon, and in the month of September, A. D. 1873, for the pur- 
pose of enabling the said King to procure from the plamtiff 
the said) purchase price and = consideration so to be paid 

by the plaintiff for said real estate, and to) induce the 
101 ~—s said plaintiff to pay the same the said defendants and one 
Levi Butler, who has since deceased, assumed to execute, 1n 
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the name of the said corporation and in its behalf, a deed of con- 
vevance, by the terms whereof the said corporation, for the consid- 
eration of eighty-five thousand dollars, as expressed in said deed, the 
receipt whereof was thereby acknowledged, did grant, bargain, sell, 
and convey to the plaintiff his heirs and assigns, forever, all the 
above-described real estate, and did affix to said deed the corporate 
seal of said corporation, in testimony whereof the said deed stating 
that such seal was affixed by the board of directors of said corpora- 
tion, and did all of them acknowledge that they executed the said 
deed as the deed of the said corporation, and caused a certificate of 
such acknowledgment to be appended thereto, and so did assume to 
execute and acknowledge the said deed of conveyance; that the 
same appeared to be, and was,upon its face the deed of the said cor- 
poration, and sufficient in law to convey and pass the title of said 
real estate in fee-simple from the said corporation to the plaintiff, 
and they did, at the time of the delivery of said deed to the plain- 
tiff, represent and warrant to the plaintiff that, at the time of such 
execution of said deed and at the time of the delivery thereof, they 
were empowered by, and had authority from, said corporation so to 
execute, acknowledge, and deliver said deed in its behalf and as the 
deed of said corporation, and that the said deed was the deed of said 
corporation and sullicient in law to pass the title of said real estate 
to the plaintiff in fee-simple; and that the said King, thereupon 
being entrusted by the said other defendants and the said Levi But- 
ler with the said deed so executed by them as aforesaid fur the pur- 
pose of delivering the same to the plaintiff and = receiving the said 
consideration from the plaintiff} so to be paid by him for the said 
real estate, as aforesaid, and of inducing said plaintiff to make said 
payment and part with said consideration, did thereupon, in order 
to carry out said agreement of purchase and sale, in the month of 
September, A. D. 1575, to wit, on the 12th day thereof, deliver to 
suld plaintiff the said deed, and the plaintiff did thereupon deliver 
to the said King sixty-five thousand dollars of the said 7.50: gold 
bonds of the Northern Pacific Railroad Company, at ninety cents on 
the dollar, which said bonds were then worth ninety cents on the 
dollar, and did duly execute and deliver his notes to the said King 
for the balance of said purchase price, to wit, the sum of six thou- 
sand and five hundred dollars, whereby he promised to pay the said 
suin, with the interest prescribed by the terms of said agreement ; 
and thereupon said plaintiff did immediately execute and deliver in 
due form of law a decd of conveyance to the said Minneapolis Har- 
vester Works Company of five aeres of the said land so by the said 
agreement to be conveyed to the said company, as aforesaid ; 
102. all in comphance with the said agreement, and did fully per- 
form the same on his part and fully pay to the said King the 
said consideration of sixty-five thousand dollars in the manner pre- 
scribed in said agreement, and that the said real estate so purchased 
by the plamtiff was then of the value of sixty-five thousand dollars 
and is now of much ereater value. 
This complaint further shows that the said representations of the 
said defendants and the said Butler were each and all of them false 
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and untrue; that the said defendants were not nor any of them, nor 
the said Butler, at the time they so assumed to execute and deliver 
said deed to the plaintiff as the deed of said corporation, as aforesaid, 
or ever empowered by the said corporation, by its board of directors 
or otherwise, to execute, sign, seal, acknowledge, or deliver the said 
deed of conveyance In its behalf, or to grant, bargain, or to sell the 
sald real estate or any part thereof in behalf of said corporation, or 
to agree so to do, and had no authority whatever from the said cor- 
poration or its board of directors so to do, as they each and all of 
them well knew, and that the plaintiff accepted said deed of con- 
veyance so delivered to him, as aforesaid, and paid the said consid- 
eration therefor, as aforesaid, in full reliance upon the representations 
aforesaid. And believing the same to be true and believing said 
deed was the deed of said corporation and executed in) manner 
aforesaid by the said defendants and the said Butler by authority 
thereof, as upon its face it appeared to be, and as it was so repre- 
sented to be, and believing that it was sufficient to pass the title to 
said lands in fee-simple from the said corporation, and that the 
plaintiff did not at the time he so accepted said deed and paid 
the consideration therefor as aforesaid, nor for a long time there- 
after, know or have the means of knowing that the same had been 
so executed, signed, sealed, acknowledged, and delivered by the 
said defendants and said Butler in behalf of snd as the deed of said 
corporation without authority as aforesaid; and that by reason of 
the said want of authority and of the premises the said deed passed 
no title to or in said lands to the plaintiff, and that he did not and 
has not in any manner acquired the title thereto: and the said con- 
sideration of sixty-five thousand dollars so paid by said plaintif 
for said lands ard the said lands of the value gforesaid, and which 
now are of the value of $75,000 and more, have been, by reason of 
the premises, wholly lost to him, to his damage in the sum of one 
hundred thousand dollars. 

The complaint further shows that afterwards and in the month of 
November, 1878, one Rufus J. Baldwin and the State National Bank 
of Minneapolis, a banking corporation organized and. existing 
under the laws of the United St: ites, Claiming to be interested in 

the capital stock of said Minneapolis Agricultural and 
105 = Mechanical Association, commenced a suit against this plain- 

tiff in the district court of the fourth judicial district in and 
for the county of Ilennepin and State of Minnesota for relief, pray- 
ing to have the said deed of conveyance to be declared to be void 
by reason of the said want of authority, and this plaintiff appeared 
therein and defended against the granting as sought, and that such 
proceedings were had therein that it was determined in said suit, 
that although the said deed was the deed of said corporation on its 
face, and suilicient on its face to pass the title of said property, vet 
that by reason of said want of authority the same was in fact void, 
and was by said court adjudged and decreed so to be, and that the 
plaintiff was put to great expense in and about the defense of said 
sult in resisting the granting the relief prayed therein, and was com- 
pelled to pay : and expend in and about the said defence a large sum 
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of money, to wit, the sum of one thousand dollars ana more, to his 
further damage in the premises In the sum of one thousand dollars. 
Wherefore the plaintiff demands judgment against the said de- 
fendants in the sum of one hundred and five thousand dollars with 
costs and disbursements of this action. 
BIGELOW, FLANDRAU & CLARK, 
In. C. PALMER, Plaintiff’s Attorneys. 


104. Srare or Minnesora, | 
y d ° SS . 
County of Ramsey, | 

Ki. C. Palmer came before me personally, and, being duly sworn, 
doth say that he is one of the plaintiff’s attorneys in the above- 
entitled action ; that the foregoing complaint is true to the best of 
his knowledge, information, and belief; and that the reason why 
this verification is not made by said plaintiff is that he is absent from 
the county of Ramsey, Minnesota, where resides this affiant, his said 
attorney. 
I. C. PALMER. 

Subseribed and sworn to before me on this 19th day of August, 
A. D. 1879. 

[Seal U.S. Cireuit Court, District of Minnesota. ] 
HT. Ek. MANN, Clerk. 

[ ndorsed:] “B.’ 622. Law. United States circuit court for the 
district of Minnesota. ‘Thomas IL. Canfield vs. Wilham S. King eé 
al. Complaint. Iiled Aug. 20th, 1879. Hie. Mann. Bigelow, lan- 
drau & Clark, I. C. Palmer, plaintiff's attorneys, Saint Paul, Min- 
hnesota. 


105 Cireuit Court of the United States, District of Minnesota. In 
Iquity. 


Thomas TH]. Canrirentp 


vs. 
Tue MINNeApoLiIs AGRICULTURAL AND MECIANICAL ASSOCIATION 
ct als. 


44 
District Or MINNESOTA, ss: 

James M. Knight and Dorilus Morrison, each for himself, being 
duly sworn, deposes und says: IT am one of the defendants named 
in complainant’s amenced and supplemental bill in’ the above- 
entitled action. I have read the answer of defendants to said 
amended and supplemental bill, which is prefixed hereto, and know 
the contents thereof, and the same is true of my own knowledge, so 
far as it relates to my actions and intentions, and I am informed 
and believe that all and every part of said answer is true, and upon 
such information and belicf I so state the fact to be. 

DORILUS MORRISON. 
J. M. KNIGHT. 


ay 
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Subscribed and sworn to before me this 80th day of December, 
1880. 
[SEAL. ] FF. G. BERTY, 
Notary Public, Hennepin County, Minnesota. 


(Endorsed :) Filed Jan. 8, 1881. II. Ik. Mann, clerk. 


106 And afterwards, to wit, on the 15th day of January, AD. 

1881, the following replication of Thomas IL. Canfield to the 
answer of all the above named defendants, except Jacob K. Sidle 
and Robert b. Langdon, was filed in said cause, in words and figures 
as follows, to wit: 


Circuit Court of the United States for the District of Minnesota. 
In Hquity. 
Tiomas IT. CAanrirenp 
vs. 

THe MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION, 
The State National Bank of Minneapolis, James M. Knight, Do- 
rilus Morrison, Rufus J. Baldwin, William S. King, Jacob Kk. Sidle, 
Robert B. Langdon, Wilham D. Washburn,Sumner W. Farnham, 
James A. Lovejoy, and George a Breckett. 


The replication of Thomas IT. Canfield, complainant, to the answer 
of all the above-named defendants, except Jacob Ix. Sible and 
Robert B. Langdon. 


This rephant, saving and reserving unto himself all and all man- 
ner of advantage of exception to the manifold insufficiencies of the 
said answer, for replication thereunto saith that he will aver and 
prove his said bill to be certain, true, and sufficient in the law to be 
answered unto, and that the said answer of said defendants 1s 
uncertain, untrue, and insuflicient to be replied unto by this repli- 
ant, without this, that any other matter or thing whatsoever in said 
answer contained material or effectual in the law to be replied unto, 
confessed and avoided, traversed or denied, is true; all of which mat- 
ters and things this replant is and will be ready to aver and prove 
as this honorable court shall direct, and humbly prays as in and by 
his said bill he has already prayed. 

In. C. PA LMIER, Solicitor for Complainant. 
BIGELOW, FLANDRAU & CLARK, 


Counsel for Comp aimanet, 


(Endorsed :) Filed Jan. 15th, 1881. TL. ie. Mann, clerk. 


1063 And afterwards, to wit, on the 7th day of February, A. D. 

1SSO, came the defendants, James Ik. Sidle and Robert B. 
Lanedon, by their attorneys, and filed their answer in words and 
figures as follows, to wit: 
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United States Circuit Court, District of Minnesota. In Equity. 


The joint and several answers of Jacob K.Sidle and Robert B. Lang- 
don, impleaded with The Minneapolis Agriculturaland Mechanical 
Association, The State National Bank of Minneapolis, James M. 
Knight, Dorilus Morrison, Rufus J. Baldwin, William 8. King, 
William D. Washburn, Summer W. Farnham, James A. Lovejoy, 
and George A. Brackett, defendants, to the amended and supple- 
mental bill of complaint of Thomas H. Cantield, complainant. 


These defendants, Jacob IX. Sidle and Robert B. Langdon, each 
answering for bimself and not one for the other, and now and at all 
times hereafter saving and reserving unto themselves all manner of 
bencfit and advantage of exception to the many and manifest errors 
and insufficiencies in the complainant’s said amended ard supple- 
mental bill of complaint contained, for answer thereunto, or unto so 
much and such parts thereof as these defendants are advised Is ma- 
terial for them to make answer unto, they answer and say : 

These defendants admit that on or about the 14th day of August, 
A. D. 1877, the said complainant submitted his original bill of com- 
plaint in this honorable court against the Minneapolis Agricultural 
and Mechanical Association and the State National Bank of Minne- 
apolis, and of the tenor which is set forth and stated in’ said 
amended and supplemental bill, and these defendants further admit 
that upon the filing of said original bill an order to show cause was 
issued by this court and served upon the defendants named in the 
original bill requiring them and each of them to show cause before 
this court why the sale of stock therein and in said original bill re- 
ferred to should not be enjoined, and that such defendants appeared 
and showed cause, and that such proceedings were had in said ap- 
plication that said order to show cause was discharged and_ said 
court refused to enjoin the sale of said stock ; but these defendants 
aver that such refusal was not for the reason nor upon the ground 
that any purchaser at such sale would take such stock subject to 
any right or claim of said complainant, but was for the reason and 

upon the grounds that the equity of said complainant was 
107) not so clear in the premiscs as to entitle him to an injunction, 

and that the injury resulting from such sale of the stock was 
not irreparable, because the purchaser thereof at such sale would 
only take such title as the pledger of such stock had at the time the 
same was pledged. | 

And for answer to the allegations contained in said original bill 
these defendants admit the incorporation of the Minneapolis Agri- 
cultural & Mechanical Association and the State National Bank of 
Minneapolis and the purposes of such incorporation as in said 
original bill alleged, and that said complainant is and always has 
been a citizen of the State of Vermont. 

These detendants say that said complainant is not and never has 
been the owner of the land deseribed in said original bill, viz., the 
northwest quarter of the northeast quarter of section thirty-six (36), 
in town. twenty-nine (29), of range twenty-four (24) west, and the 
west three-quarters of the northeast quarter of the same section, nor 
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of any part of said Jands, and that he, the said complainant, has not 
and never had any right, title, interest, or estate In nor to any part 
of said land. And these defendants ever that at the time of filing 
sald original bill, and for a long time theretofore, the legal title to 
all of said land was vested in the Minneapohs Agricultural & Me- 
chanical Association aforesaid, and that at the same time the said 
defendant, The State National Bank of Minneapolis, was the bona 
fide holder and pledgee of all the capital stock of said association, to 
wit, eleht hundred shares of said stock, as collateral security for the 
payment to said State National Bank of certain indebtedness owing 
to it, the said bank, as hereinafter more fully stated and set forth, 
and that the Minneapolis Agricultural & Mechanical Association 
had at that time no other property. 

These defendants admit that at the time of filing said origina! 
bill the Minneapolis. Agricultural & Mechanical Association and 
the State National Bank of Minneapolis cach severally claimed all 
estate and interest In said reat estate adverse to said complainant. 

These defendants admit that the allegations in said original bill 
contained respecting the creation and organization of the Minneap- 
olis Agricultural & Mechanical Association, the nature of its busi- 
hess, Its capital stock, the time of its commencement and period of 
its continuance, the subscription and payment for its stock, and the 
issuing of certificates therefor, the filing of its articles of incorpora-- 
tion, the naming and election of directors, and organization by the 
election of officers, and that the persons therein last named as di- 

rectors continued to be such at the time of filing said original 
10S — bill; and also in June or July, 1871, the last-mentioned cor- 

poration purchased and acquired the title in fee to the above- 
described real estate. 

These defendants say that said real estate was not in the month 
of August, A. D. 1875, of the value of one hundred thousand dollars, 
nor of any greater value than forty thousand dollars. They admit 
that buildings, fences, and other improvements were construeted 
and effeeted on said land by said association at or about the cost of 
ten thousand dollars, but aver that all of such buildines had been 
sold and removed therefrom prior to the month of August, A. D. 
175. These defendants aver that the business of said The Minne- 
apolis Agricultural & Mechanical Association and the management 
and control of its affairs was, in accordanee with its articles of incor- 
poration, In the hands of and controlled by its board of directors, 
who were elected annually by the stockholders of said association, 
and whose term of:oflice was one vear and until their successors 
were elected and qualified, and that mo person or set of persons 
other than such board of directors had any right or authority to 
manage, control, or carry on any of the business of said association. 

These defendants admit that it was a part of the business of said 
association to hold fairs in the fall of each year, and that sueh fairs 
were net, in fact, profitable to the said association nor to the stock- 
holders or direetors thereof, and that no such fairs or other exlibi- 
tions were holden by said association after the year 1871. 

These defendants say further that it was not the custom or rule 
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of said association to limit the control of its affairs or its property to 
the persons who were directors and stockholders or other than in 
the board of directors provided for by its said articles of incorpora- 
tion, and that it was not the custom or rule of such association that 
iis directors only attempted to act in a collective capacity when 
deemed necessary to give force, effect, or sanction to the wishes, 
acts, or doings of the persons actually owning or possessing an In- 
terest in said real property, and these defendants aver that no such 
pretended custom or rule would have any force or validity whatso- 
ever. 

And these defendants aver that on the fifth day of November, A. 
}). 1872, the defendant, William S. King, purehased of one George 
A. Brackett two hundred shares of the capital stock of said associa- 
tion, Which were then held and owned by said George A. Brackett 
up to the time of such purchase, and in consideration for such pur- 
chase and in payment of such two hundred shares of said stock he, 
the sud William S. Ning, then made, executed, and delivered his 
three certain promissory notes of that date to said George A. Brack- 
ett, two of such notes beine for the sum of two thousand dollars 
each and the other for the sum of four thousand dollars, and that 
all of said notes were payable one year next thereafter at the State 

National Bank of Minneapolis to the order of said George A. 
109) Brackett, with interest at the rate of ten per cent. per annum 

until paid, and that to seeure the payment of said three notes 
the said William S. King at the same time redelivered to said George 
A. Brackett the same two hundred shares of stock and the certificates 
thereof in pledge and as collateral security for the payment of said 
three pronussory notes. 

That on the eighth day of April, A. D. 1875, the defendant, The 
State National Bank of Minneapolis, loaned to said George A, 
Brackett the sum of ten thousand dollars, and that in consideration 
whereof said George A. Brackett then made, executed, and delivered 
to the said State National Bank of Minneapolis his promissory note 
for said sum of ten thousand dollars, pavable three months after that 
date, and as collatertal security for the payment to said bank of his, 
suid Brackett’s, said note said George A. Brackett then duly endorsed, 
transferred, and delivered to the State National Bank aforesaid 
three notes made to him by said William S. King, as aforesaid, 
together with the said two hundred shares of stock and the certifi- 
cates thercof so pledged to hita as security collateral to the said three 
notes of said William S. INing. 

That neither the said note of said Brackett nor any of the notes 
of said King were or had been at the time of the filing of said 
original bill of complaint, nor of the answer of the then defendants 
thereto, ever paid, nor any part of either, except that the interest 
upon sald note of said Brackett to said bank has been paid up to 
the 50th day of June, 1S75, and that all of said notes, as well as 
said two hundred shares of the stock of said association, were so held 
by said bank, as aforesaid, at the time of the filing of said original 
bill and of said answer thereto. 

That on the J2ta day of November, A. D. 1872, the said William 
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S. King purchased of one Richard J. Mendenhall one hundred 
shares of the capital stock of said association, which were held and 
owned by said Mendenhall up to the time of such purchase, and in 
consideration for such purchase and in payment for said one lhun- 
dred shares of said stock he, the said William S. tine, then made, 
executed, and delivered ls five certain promissory notes of that date 
to said Riehard J. Mendenhall, one of said notes being for the sum 
of two thousand dollars, one for the sum of twelve hundred and 
fifty dollars, and the remaining three for the sum of one thousand 
dollars each, all payable one year from their said date to the order 
of said Mendenhall, with interest until paid, at the rate of twelve 
per cent., and that to secure the payment of the same five notes the 
said William S. King at the same time redelivered to the said Rici- 
ard J. Mendenhall the same one hundred shares of said stock and 
the certificates thereof in pledge and as collateral security for the 
payment of the same five promissory notes; that thereafter, and 
before the maturity of said five notes, the said Richard J. Menden- 
hall, for a valuable consideration, duly endorsed the same five 

notes and sold, discounted, negotiated, and delivered the 
110s same five notes, together with the same one hundred shares 

of said stock and the certificates thereof, as pledged for the 
payment of said five notes to the State National Bank of Minne- 
apolis aforesaid, and that said bank was, at the time of filing said 
original bill and of its answer thereto, the owner and holder of the 
said five notes and of said one hundred shares of said stock, and the 
certificates thereof, as collateral security pledged for the payment of 
the same five notes. 

These defendants admit that prior to the 14th day of August, A. 
D. 1873—that is to say, during the year 1872, the said William 8. 
King, for divers good and valuable considerations, purchased and 
acquired each and every share of the remainder of the stock of said 
association, and was the sole and absolute owner of all the stock of 


said association, excepting the rights of the pledges as to said three 


hundred shares of stock so bought by him of said Brackett and said 
Mendenhall and pledged by said King as aforesaid; but as to said 
three hundred shares of said stock these defendants s: ay thatsaid Wil- 
liam 8. King never became the owner thereof divested from the len 
of such pledges thereof. 

These defendants say further that said William S. Kine did not, 
prior to the Ith day of August, A. D. 1873, nor at any other time, 
acquire, by purchase nor otherwise, the said real estate, nor any part 
thereof, nor any power of disposition thereof, in fee nor otherwise, 
nor free from the rights, interests, claims, or demands of the said 
association therein, nor of the other directors or stockholders, nor 
free from lability to account for and pay over to said associa- 
tion the proceeds of the same, or the rents, issues, or profits thereof. 

And that there never was any ob lization on the part of said asso- 
ciation, its directors or officers, to make, execute, or deliver any con- 
veyance of said real estate, or any part thereof, to said Ning, lis 
heirs or assigns, nor to any other person, whether designated by 
said King as grantee or otherwise, and that said King never had 
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any cstate or interest in or claim upon said real estate, or any part 
thereof, nor right to require anything whatever to be done, either by 
the directors or oflicers of said Association, other than as a stock- 
holder of said association. 

These defendants further say that prior to said 14th day of Au- 
eust, A. D. 1873, and on the 19th day of July, A. D. 1875, the said 


William S. King, then being the owner and stockholder of all the - 


stock of said association not theretofore pledged by him as aforesaid, 
to wit, five hundred shares of said stock, applied to Rufus J. Bald- 
win, who was then the cashier and stockholder of the State National 
Bank of Minneapolis, to have the said Baldwin aid him, the said 
IXKing, to obtain a loan of about ten thousand dollars to the imdi- 
vidual use of the said King, with such securities as would enable 


=) 
said Xing to obtain such a loan. 
11] That said Kine was then informed and well knew the fact 


to be that said State National Bank of Minneapolis was then 
the holder of the said notes heretofore made by said King to said 
Brackett and by said King to said Mendenhall, with all the stock of 
suid association pledged to secure the payment of the same, as afore- 
sald: and,as an inducement to the said Baldwin, cashier as afore- 
sald, to furnish and Joan to him, the said King, other securities to 
enable him, the said King, to obtain such desired loan of money he, 
the said King, then represented to said) Baldwin that he, the said 
King. was then the owner of all the capital stock of said associa- 
tion, subject only to the rights of said bank, as holder and pledgee 
of said three hundred shares of said stoek, and that said stock 
carried with it the equitable title to said real estate, the prop- 
erty of said association, and then offered to said Baldwin that if the 
suid) Baldwin would loan to him, the said King, certain gas stock 
owned by said Baldwin to the value of ten thousand dollars and 
more, and allow the said King to use and hypothecate the same as 
a pledge to enable said King to obtain such loan of money he, the 
sald King, would transfer to said Baldwin, to be held for himself 
and for said bank, the said remaining five hundred shares of the 
stock of said association as security for the redemption and return 
by said Xing to said Baldwin of such gas stock, and as further se- 
curity to the said bank for all of the said notes so made by said 
King to said Brackett and to said Mendenhall, which notes were 
then held by said bank as aforesaid; that said Baldwin thereupon 
then aecepted said offer of the said King and then delivered unto 
the said King the said gas stock to enable the said King, by the 
use and pledge thereof, to obtain the loan of money so desired by 
said King, and that said King did thereupon at the same time trans- 
fer and deliver unto the said Baldwin the said five hundred shares 
of stock of said association, and the certificates thereof, to be by the 
sald Baldwin held in pledge for the redemption and return to said 
Baldwin of said gas stock and as additional security to the said 
bank for the payment of the said notes made by said King to said 
Brackett and to said Mendenhall and held) by said bank as afore- 
sald, 
These defendants say further that afterwards, and on the 14th day 
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of August, A. D. 1873, the said William 8. King and said complain- 
ant made and entered into a certain contract and agreement, mn 
writing, in the words and figures following, that is to say: 

“T will sell to Thomas Canfield the property known as the air 
Grounds, in Minneapolis (excepting five acres subscribed to the stock 
of the Minneapolis Harvester Company), for the sum of $65,000 ; I 
will receive in payment therefor $65,000 of the 7.30 gold bonds of 
the Northern Pacific R. R. Co. at the rate of 90 cents on the dol- - 

lar, and the balance in the notes of hand of the said 
112 = =Canfield, payable, in equal installments, one, two, and there 

vears from date, with interest at the rate of ten per cent. per 
annum. In case the said Canfield shall, at the end of one year from 
date, prefer to have said notes surrendered and in Heu thereof allow 
me one-half the profits from the sale of said property after paying 
back to said Canfield the sum of $59,500, together ‘with interest 
upon the same at ten per cent. per annum, and all taxes and ex- 
penses ineurred 1n improving and managing the property, then I 
am to surrender said notes, without interest. 

“This proposition is based upon the supposition that there 1s 70 
acres in said tract before deducting the five acres before mentioned. 
In case there is not so much, the consideration to be in proportion. 

“Tam to procure abstract of title and pertect the same and execute 
a warranty deed at as early a day as possible. All buildings and 
other material to go with the land, except the buildings sold to the 
harvester company. 

“ Aug. 14th, 773. 

“WS. KING.” 


“T aceept the above proposition, and will pay as provided in the 
foregoing agreement when the proper deed is delivered. 
“Aug. 14th, V3. 
“THOMAS TH. CANFIELD.” 


And these defendants say that the said complainants did not, on 
the 14th day of August, A. D. 1873, nor at any other time, make any 
purchase of said real estate, or of any part thereof, of said William 
S. kung other than the above-recited written agreement, save as 1s 
hereinafter particularly stated ; and these defendants aver that said 
King was not then, and never has been, the owner of said real estate, 
nor of : any part thereof, and had no interest therein other than as a 
stockholder in said association, and that all of the stock of said asso- 
ciation was, on the said 14th day of August, A. D. 1875, held in 
pledge as aforesaid by said State National Bank of Minneapols and 
sald Rufus J. Baldwin. 7 

As to whether on said 14th day of August, A. D. 1875, at the time 
of the making of the above-quoted agreement between said William 
S. King and “said complainant, the said complainant had any no- 
tice or ‘knowledge of the pledging of said stock of said association as 
aforesaid, or of the rights of the State National Bank of Minneapolis, 
or of said Rufus J. Baldwin to the stock of the said association, these 
defendants say they have not, nor has either of them, any knowledge 
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any cstate or interest in or claim upon said real estate, or any part 
thereof, nor right to require anything whatever to be done, either by 
the directors or oflicers of said Association, other than as a stock- 
holder of said association. 

These defendants further say that prior to said 14th day of Au- 
eust, A. D. 1873, and on the 19th day of July, A. D. 1875, the said 
William S. King, then being the owner and stockholder of all the 
stock of said association not theretotore pledged by him as aforesaid, 
to wit, five hundred shares of said stock, applied to Rufus J. Bald- 
win, who was then the eashier and stockholder of the State National 
Bank of Minneapolis, to have the said Baldwin aid him, the said 
Xing, to obtain a loan of about ten thousand dollars to the indi- 
vidual use of the said King, with such securities as would enable 

said King to obtain such a loan. 
11] That said King was then informed and well knew the fact 

to be that said State National Bank of Minneapolis was then 
the holder of the said notes heretofore made by said King to said 
Brackett and by said King to said Mendenhall, with all the stock of 
suid association pledged to secure the payment of the same, as afore- 
sald: and, as an inducement to the said Baldwin, cashier as afore- 
sald, to furnish and loan to him, the said King, other securities to 
enable him, the said King, to obtain such desired loan of money he, 
the said Ning, then represented to said) Baldwin that he, the said 
King. was then the owner of all the capital stock of said associa- 
tion, subject only to the rights of said bank, as holder and pledgee 
of said three hundred shares of said stoek, and that said stock 
carried with it the equitable title to said real estate, the prop- 
erty of said association, and then offered to said Baldwin that if the 
suid Baldwin would loan to him, the said King, certain gas stock 
owned by said Baldwin to the value of ten thousand dollars and 
more, and allow the said King to use and hypotheeate the same as 
a pledge to enable said King to obtain such loan of money he, the 
said King, would transfer to said Baldwin, to be held for himself 
and for said bank, the said remaining five hundred shares of the 
stock of said association as security for the redemption and return 
by said King to said Baldwin of such gas stock, and as further se- 
curity to the said bank for all of the said notes so made by said 
King to said Brackett and to said Mendenhall, which notes were 
then held by said bank as aforesaid; that said Baldwin thereupon 
then aecepted said offer of the said King and then delivered unto 
the said King the said gas stock to enable the said King, by the 
use and pledge thereof, to obtain the loan of money so desired by 
said King, and that said King did thereupon at the same time trans- 
fer and deliver unto the said Baldwin the said five hundred shares 
of stock of said association, and the certifieates thereof, to be by the 
said Baldwin held in pledge for the redemption and return to said 
Baldwin of said gas stock and as additional security to the said 
bank for the payment of the said notes made by said King to said 
Brackett and to said Mendenhall and held) by said bank as afore- 
sald, 
These defendants say further that afterwards, and on the 14th day 
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of August, A. D. 1873, the said William §. King and said complain- 
ant made and entered into a certain contract and agreement, in 
writing, in the words and figures following, that is to say: 

“T will sell to Thomas Canfield the property known as the Fair 
Grounds, in Minneapolis (excepting five acres subseribed to the stock 
of the Minneapolis Harvester Company), for the sum of $65,000; I 
will receive in payment therefor $65,000 of the 7.30 gold bonds of 
the Northern Pacific R. R. Co. at the rate of 90 cents on the dol- 

lar, and the balance in the notes of hand of the said 
112 Canfield, payable, in equal installments, one, two, and there 

years from date, with interest at the rate of ten per cent. per 
annum. In ease the said Canfield shall, at the end of one year from 
date, prefer to have said notes surrendered and in leu thereof allow 
me one-half the profits from the sale of said property after paying 
back to said Canfield the sum of $59,500, together ‘with interest 
upon the same at ten per cent. per annum, and all taxes and ex- 
penses incurred In improving and managing the property, then I 
am to surrender said notes, without interest. 

“This proposition is based upon the supposition that there is 70 
acres in said tract before deducting the five acres before mentioned. 
In case there is not so much, the consideration to be in proportion. 

“Tam to procure abstract of tithe and pertect the same and execute 
a warranty deed at as early a day as possible. All buildings and 
other material to go with the land, except the buildings sold to the 
harvester company. : 

“Aug. 14th, 775. 

“WS. KING.” 


“T accept the above proposition, and will pay as provided in the 
foregoing agreement when the proper deed is delivered. 
“Aug. 14th, “73. 
“THOMAS Hl. CANFIELD.” 


And these defendants say that the said complainants did not, on 
the 14th day of August, A. D. 1875, nor at any other time, make any 
purchase of said real estate, or of any part thereof, of said William 
S. Xing other than the above-recited written agreement, save as Is 
hereinafter particularly stated ; and these defendants aver that said 
King was not then, and never has been, the owner of said real estate, 
nor of any part thereof, and had no interest therein other than as a 
stockholder in said association, and that all of the stock of said asso- 
ciation was, on the said 14th day of August, A. P. 1875, held in 
pledge as aforesaid by said State National Bank of Minneapolis and 
said Rufus J. Baldwin. 

As to whether on said 14th day of August, A. D. 1875, at the time 
of the making of the above-quoted agreement between said William 
S. King and said complainant, the said complainant had any no- 
tice or knowledge of the pledging of said stock of said association as 
aforesaid, or of the rights of the State National Bank of Minneapolis, 
or of suid Rufus J. Baldwin to the stock of the said association, these 
defendants say they have not, nor has either of them, any knowledge 
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or information thereof sufficient to form a belief; but these defend- 
ants aver that at the time of the making of said agreement between 
said King and said complainant on said 14th day of August, A. D. 
1873, the said complainant well knew that the said real estate, which 
is the same real estate which is in said agreement designated as fair 

erounds, was the property of the Minneapolis Agricultural 
1138) and Mechanical Association, and that the said King then 1n- 

formed said complainant that he, said King, was the owner of 
all the stock of said association, and agreed that he would transfer 
all of said stock of said association to said complainant and procure 
and deliver to said complainant a deed to him from said association 
of said real estate. 

These defendants further admit that the said William 8. king did 
procure the paper writing, a copy whereof annexed to said original 
bill of complaint is marked Exhibit “A,” and that on or about the 
12th day of September, A. D. 1873, the said William 3S. King de- 
livered the same paper writing, together with his, said King’s, own 
warranty deed of said real estate, to the said complainant and re- 
ceived at the same time from said complainant the 7.50 gold bonds 
of the Northern Pacific Railroad Company which are mentioned 
in said agreement of the 14th day of August, A. D. 1875, above 
quoted. 

But these defendants aver that neither the said last-mentioned 
agreement nor the execution or delivery of said) paper writing 
marked Iexhibit “A” nor any other act or thing connected with said 
transaction between said King and said complainant was ever 
brought to the notice of the board of directors of the Minneapolis 
Agricultural & Mechanical Association, nor authorized, directed, or 
approved by any resolution, vote, or other act of said board of di- 
rectors, and that all the agreements, contracts, and transactions ever 
made or oceurring between said King and said complainant in any 
way relating to the sale by said King to said complainant of said 
real estate was wholly without any authority, sanction, or approval 
by the said board of directors of said association. 

And these defendants aver that the said paper writing, Exhibit 
“A? was never presented to nor considered by the directors of said 
assoclition collectively nor as a board of directors of said association, 
but was signed and acknowledged by the persons purporting to have 
signed the same at separate times and places; that George I*. Ste- 
vens, one of said persons, signed and acknowledged the same at 
Utica, in the State of New York, and that Dorilus Morrison and 
George A. Brackett, two of such persons, signed and acknowledged 
the same at the city of New York, in the same State, and that the 
same was signed and acknowledged by all such persons separately 
wherever they claimed to be found by said King and improvidently 
and without considering their inability in such manner and with- 
out any action or authority from the board of directors of said asso- 
ciation to convey any land of said association, and upon the represent- 
ation to them severally made by said King that he was the sole owner 
of all the stock of said association and that no one else was interested 
therein, saving only that when said Brackett, who knew that the State 
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National Bank of Minneapolis aforesaid was interested in a part of 
said stock turned over, to wit, by himself in pledge as aforesaid, 
114 ~=—was asked by said King to sign the said paper writing he was 
induced to sign the same by the representations to him then 
made by said King that all of the stock of said association had been 
placed in the hands of said bank and forwarded by it to the National 
Park Bank of New York City, and that such stock would all be taken 
up by said complainant upon the delivery to him of said paper writ- 
ing, and that said complainant thereupon would deliver to said last- 
named bank for such stock the said bonds of said Northern Pacific 
Railroad Company to the ae of thirty-six thousand dollars, 
and that said Jast-named bank would at once sell all such bonds and 
that from the proceeds of such sales all notes held by said State 
National Bank of Minneapolis, for the payment of which any of 
said stock was pledged, would be paid, and that upon the faith of 
such representations, and relying thereon, said Brackett did, on the 
27th day of August, A. D. 1873, sign and acknowledge said paper 
writing. and that but for such representations he would have re- 
fused to do so. 

And these defendants further aver that after the making of said 
agreement of August 14th, A. D. 1873, between the said King and 
the said complainant, which is hereinbefore quoted and set forth In 
full, to wit, on the 21st day of August, A. D. 1875, the said King In- 
formed the said Rufus J. Baldwin, cashier, as aforesaid, of the mak- 
ing and purport of the same agreement, and that it was then agreed 
between the said King and the said Baldwin, who therein acted on 
his own behalf and for said State National Bank of Minneapolis, 
that said Baldwin should forthwith transmit the whole eight lun- 
dred shares of the stock of said association to the National Park 
Bank of the city of New York, to be delivered to said complainant 
upon the delivery by said complainant to said National Park Bank 
for the use of said Baldwin and said State National Bank of said 
7.90 gold bonds of said Northern Pacitic Railroad Company to the 
amount of thirty-six thousand dollars, and that said Baldwin, for 
himself and [the] State National Bank, should receive and accept 
such delivery of such gold bonds in the stead of said stock of said 
association, and should forthwith and upon such delivery of such 


gold bonds cause such stock of said association to be all delivered 


tu said complainant, and should thereupon cause such gold bonds, 
to the full amount thereof, thirty-six thousand dollars, to be at once 
sold in the market, and from the proceeds thereof retain the sum of 
thirty-two thousand and forty-one dollars and sixty ecnts, which 
was the amount then agreed upon and found to be due and owing 
by said King to the said State National Bank and the said Baldwin 
on account of said notes of said King then held by said bank and 


ad 


on account of said e@as stock so loaned by said Baldwin to said 
King, and which had been used and converted by said King and 
not reclaimed, for all of which the said stock of said association was 

then held in pledge by said State National Bank and said 
115 ~~ Baldwin, as aforesaid, and that any surplus from the sale of 
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such $36,000 of such gold bonds, after paying said amount of 
$32,041.60, should be accounted for and paid over to said King. 
That said agreement was made upon the known fact that the 
market value of said gold bonds was then, and for a long time had 
been, ninety cents upon each dollar of the face value thereof, and in 
reliance upon the agreement of said King that such gold bonds 
would be promptly delivered, and could be sold for that price in the 
market; that in pursuance of such agreement, and to carry out the 
same, the said King then made and delivered to the said Baldwin a 
paper writing in words and figures as follows: 


“MINNEAPOLIS, Aug. 21, 1873. 
Hon. Thomas H. Canfield. 

Dear Str: | herewith hand you certificates for eight hundred 
shares of stock in the Minneapolis Agricultural & Mechanical As- 
sociation. You will please deliver to the order of It. J. Baldwin cer- 
tain bonds of the Northern Pacific Railroad Company to the amount 
of thirty-six thousand dollare (par value), and this shall be your re- 
ceipt therefor. 


WM. S. KING.” 


That on the same paper and immediately below the paper writing 
last above set forth the said Rufus J. Baldwin wrote and signed an 
additional paper writing in the words and figures following, viz: 


“TIon. Thos. Canfield: 
* Please deliver theabove-deseribed bonds to the National Park Bank, 
New York. 
Minneapolis, Minn., Aug. 22, 1875. 


R. J. BALDWIN, Cashier.” 


And that thereafter and on the 22nd day of August, A. D. 1875, 
the said Rufus J. Baldwin, in further performance of said last-men- 
tioned agreement with said King, transmitted the paper containing 
the last above-quoted two paper writings, together with the stock 
certificates of the whole of said eight hundred shares of stock of said 
association, to the National Park Bank of New York aforesaid, with 
written Instructions to said last-named bank, to deliver all of such 
certificates of stock to the said complainant upon receiving from said 
complainant satd gold bonds to the said amount of thirty-six thou- 
sand dollars, and upon the receipt of such gold bonds to sell the same 

In the market and credit the proceeds thereof to the State 
116) National Bank of Minneapolis aforesaid, and that last-men- 

tioned paper writings and said certificates of stock of said 
association and said written instructions were all received by the 
said National Park Bank of New York before the 27th day of Au- 
eust, A. D. 1873, and that thesaid National Park Bank of New York 
was on the date last aforesaid, and at all times thereafter up to the 
12th day of September, A. D. 1875, ready and willing to deliver to 
the said complamant all of said eight hundred shares of stock of 
sald association and said last-mentioned paper writings upon the 
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delivery to it by said complainant of said gold bonds to said amount 
of thirty-six thousand dollars. 
That the said complainant was fully informed by said 7 as 
arly as said 27th dav of August, A. ‘D. 1873, at said city of New 
Y ork of all the facts relative to. the pledging of said stock “ sald 
association and of the interest therein of said State National Bank 
and of said Baldwin, and of said agreement made between said King 
and said Baldwin on the 21st day of August, A. D. 1875, and of the 
said paper writings then made and last hereinabove set forth, and 
of the fact that said certificates of the whole of said stock had been 
transmitted by said Baldwin to the National Park Bank, as aforesaid, 
and were then ready to be delivered, together with such paper writ- 
Ings, by said last-named bank to the said complainant upon the de- 
livery by the said complainant to said last-named bank of said gold 
bonds to said amount of thirty-six thousand dollars; and that the 
said King then and repeatedly and daily for more than two weeks 
thereafter urged and endeavored to persuade said complainant to 
deliver to said National Park Bank said amount of thirty-six thou- 
sand dollars of said gold bonds and to receive from said last-named 
bank all of said stock of said association, and that said King at all 
of the said times offered thereupon to deliver to said complainant 
the paper writing Exhibit “A,” attached to said original bill, and 
his, said King’s, warranty deed of the said real estate upon the fur- 
ther delivery by said complainant to said IKing of the balance of 
said sixty-five thousand dollars of said gold bonds over and above 
said thirty-six thousand dollars of such bonds so to be delivered to 
said National Park Bank and onthe execution and delivery by said 
complainant to said King of the promissory notes provided for in 
and by the above-quoted agreement between said King and said 
complamant bearing date the 14th day of August, A. D. 1875. 
gut these defendants aver that the said complainant refused to 
accede to the said requests of said King and refused to deliver to 
the said National Park Bank the said gold bonds to the amount of 
thirty-six thousand dollars and to receive and procure from the 
last-named bank any of said stock of said association, and refused 
to deliver any of said bonds of said Northern Pacific Railroad Com- 
pany to said King, and refused and neglected upon divers 
117 ~— frivolous pretexts and pretences in-any way to complete or 
perform the said agreement made between lim, the said com- 
plainant, and the said King until after a long lapse of time and 
until after the said gold bonds of the Northern Pacific Railroad 
Company had become depreciated and worthless and unsalable ‘in 
market, and that said complainant never delivered or offered to de- 
liver any of the said gold bonds to said National Park Bank, nor 
took any steps whatever to procure from said National Park Bank 
nor from said State National Bank, nor from the said Baldwin, nor 
from any one, any delivery whereof [of] any of said stock of said asso- 
lat on, and that thereafter and lone after the gold bonds of said 
Northern Pacific Railroad Company had so depreciated as to become 
unsalable and of no value all of said stock of said association and 
the certificates thereof were by the said National Park Bank re- 
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turned and delivered to said State National Bank of Minneapolis, 
who thereafter and until after the filing of said original bill and of 
the answer of said last-named bank thereto continued to be and was 
the bona fide holder thereof under the pledges thereof aforesaid. 

And these defendants further say that they are informed and be- 
lieve, and aver the fact to be, that after said gold bonds had become 
depreciated in value so as to be worthless and unsalable and not 
sooner, and on or about the i2th day of September, A. D. 1875, the 
said complainant delivered to said William S. King the said sixty- 
tive thousand dollars (par value) of said gold) bonds and the prom- 
issory notes of said complainant to said King to the amount of 
sixty-five Aundred dollars, bearing Interest at the rate of ten per 
eent. per annum, and that thereupon and therefor the said King 
delivered to the said complainant the said paper writing, exhibit 
‘AS attached to said original bill, and the warranty deed of said 
King to said complainant of said real estate. 

And these defendants aver that said gold bonds were when so de- 
livered by said complainant to said King and ever since have been 
unsalable and of little or no value, and that said) promissory notes 
so executed by said complainant to said William S. King bave 
never been paid, nor has any part thereof. 

And these defendants further say that at the time of the filing of 
suid original bill of complaint and of the answer thereto of said 
State National Bank of Minneapolis the said State National Bank 
held said eight hundred shares of stock of said association in pledge 
In the manner and to the extent and for the purposes hereinbefore 
set forth, and not otherwise, and that said last-mentioned bank was 
about (when restrained by the order of this court) to sell the same 
stock under said pledge for the PUPpose of collecting thereby the 
payments of said notes, for the payment of which the said stock 
was so pledged as collateral, as is hereinbefore set forth, and to that 

end had given notice to said complainant and publie notice 
11S) oof such sale—of the time and place of sale—and that said 

State National Bank had notified and required said eom- 
plainant to redeem the said stock of said association from said 
pledges by the payment before the day advertised for the said sale 
of such siock of the amount for which such stock was so held in 
pledge, and that neither said complainant or any other person 
ever redeemed any of said stock from such pledge. 

And these defendants aver that the said State National Bank of 
Minneapolis had then good right and lawful authority, as pledgee 
of such stock of said association, to sell the same for the purpose of 
thereby collecting and realizing the amount for which the same was 
so pledged, and that all the notes for which said stock was so pledged 
were then long past due, and that said State National Bank was then, 
and up to its sale of said stock hereinafter mentioned, ready and 
willine to deliver all of seid stock of said association over to said 
complainant upon being paid the amount for the payment of which 
such stock was so pledged, but that said complainant then, and 
unul the sale of said stock by said State National Bank, as pledgee 
thereof, and for a long time thereatter, claimed and alleged that 
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such stock was of no value, and refused to redeem the same from 
such pledgee. 

These defendants aver that they have not, nor has either of them, 
any knowledge or information of what became of the said gold 
bonds so delivered by said complainant to said King, but they aver 
that none of said bonds, nor any proceeds thereof, were ever received 
by the State National Bank aforesaid, nor by said Baldwin, nor by 
the said association. 

And these defendants say that at the time of the delivery to said 
complainant by said King of said paper writing, exhibit “A,” at- 
tached to said original bill of complaint, and of the said deed of said 
King of said real estate, and of the delivery by said complainant to 
the said King of said gold bonds, the said complainant had, as atore- 

said, full knowledge and notion that all of the stock of said associa- 
tion was held in pledge, as aforesaid, and of the transmission of the 
sume to said National Park Bank for the purpose and with the in- 
structions hereinbefore set forth, and that the failure of said) com- 
plainant to get such stock was not by reason of any forgetfulness nor 
inadvertence, and that he knowingly and intentionally, as herein- 
before alleged, neglected and failed, though urged thereto by said 
King, to deliver to said National Park Bank the thirty-six thousand 
dollars of said gold bonds, and thereby obtain such stock, and for 
the reason that he, the said complainant, desired to prevent such 
gold bonds from being put upon the market and sold, as he was in- 
formed would be done, upon lis delivery of such gold bonds 
119 = tosaid National Park Bank, in exchange for such stock of 
sald association. 

These defendants admit and aver that at the time of filing said 
original bill of complaint said State National Bank holding, and not 
falsely pretending to hold, said eight hundred shares of stock of said 
association as pledge ana collateral security for the payment of said 
notes of said King, made to the said Brac kett and said Mendenhall, 
and held by said State National Bank as aforesaid, threatened, in- 
tended, and was about to sell said ele@ht hundred shares of stock at 
public auction, as stated in the notice referred to in said original 
bill as exhibit * B,” which sale bad been postponed to August Loth, 
1877, as stated in said original bill, to satisfy the amounts claimed 
to be due upon said pledge, and to transfer to the purchasers of said 
stock the absolute title thereto, and all the interest in said real estate 
and its appurtenances which pertained to the ownership of such 
stock, and that the said complainant then had no right, title, nor 
interest in said real estate which could in any way be affected or em- 
barrassed by such sale of said stock. 

That the right of said State National Bank to said stock, and to 
the whole thereof, was as is hereinafter set forth. And these defend- 
ants admit the solvency of said Brackett, as is alleged in said original 
bill of complaint, and also admit that said King and Mendenhall 
were solvent and became insolvent, as Is stated im said orte@imal bill 
of complaint, and that no steps were taken by said State National 
Bank to collect said notes, either of said King or said Mendenhall, 
other than by the sale of said stock of said association so pledged as 
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aforesaid. These defendants admit that said State National Bank, 
at the time of filing said original bill of complaint, claimed that said 
stock of said association constituted a lien Upon said real estate in 
this, that the owner orowne is of said stock were in equity t the owners 
| ate as property of said association, and that said State 
\ tein! Dank also then ¢ sadteaall and these defendants aver that the 
fact Was, that said State National Bank, by virtue of its holding said 
stock in pledeve as atoresaid, was entitled to and had an interest im 
sald real estate prior toevery pretended right or miterest of said com- 


Or sili 


And these defendants aver that, notwithstanding the ownership 
of such stock im said) association meluded the quilt able ownership 
of snid real estate, the same stoc ‘ke Was itself personal Prope rtv, upon 
the security of which said State National Bank could lawfully loan 
money, and that loans by such bank upon such security were con- 
trary neither to eq ulty nor 200d conscience, and that whether the 
sume Was or was not in conformity with the national banking laws 
of the United States was a matter which concerned not the said com- 


LPO And these defendants aver that the failure of the said State 
tianal Bank to obtain the said thirty-six thousand dollars 

()j evold bonds im the place of said stock ot said Assoclation Was hol 
the result of any neglect on the part of such bank, but 

wholly to the neglect and laches of said complainant, as is heremmbe- 
ve fully stated and set forth, and that the only purpose of said 

State Nattonal Bank ain selline said stock of said assochition as 
ledges thereof was to realize from such pledge the payment of the 


} 


demands for which the same stock was pledged as security, and that 

<aid State National Bank had ho PpUPpoOse by such sale LO Heiress, ill- 

ure, or defraud sard complainant Nor any One 1) ahy Way, Or of 
preventing said complainant from obtaining any of his rights. 

ese defendants admit that the suid real estate al the time of 

said ortgmmal bill of complaint was of the value of fifty. thou- 

nd dollars, and that it properly sold it) ant EF realize that sum. 

Phese Gelendants aiso admit that at the time ot filime suid original 

DILL of Complaint said State National Bank did not intend nor pro- 


se To sell any of salad Collateral notes tor Which said stock of said 


ASSOCTATION Was pPredg@ead as SeCCUPITY, but only to sell sueh stock, and 
thereby and to the extent which should be realized therefrom to col- 
iv (*] StIlCh) { ti 1 ¢ me hores Sand apply such eolleetious La) the Hotes held 


md owned by sald bank as paviment thereof, and to account for any 
Whoever should be lawtully entitled thereto. All 
Which Was Th accordance ith eqt Lit tv, good couscience, law, and the 


COO had tlisllad practlee 11) Such) Cases, 


Lridd These cdelenadants Say further that the sid State National 


[oun lever combined nor contederated with said ussoclation, Wor 
With ais person or persons, to wrong hor to injure said complatnant, 
all, but soied pursed Its lawtul rio] toad remedy to realize 

i thie sate of such pledged stock of said association the Dav diedt 


fie eeke Lyre cL Less TO] SWeGheer es Stic STOCK Weis SO) piedged, 


lendanhts further ayer that the State National Bank 


— 
j 
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of Minneapolis, In and ly its answer to said original bill of eom- 
plaint, answered the interrogatories therein to it propounded in sub- 
sti ince as follows: 

Y heat seid State National Ban \ knew of the said Contract Oj sale 
between said King and said complainant as early as 
A. ]). 18/9, and entered ito ahi agreelic Mi with sald Kine to receive, 
in lieu of said stock of said association, bonds of said Northern Pa- 
cific Railroad Company in manner and form and amount as in his 
answer hereinbefore stated, and not otherwise, and took an order 
given by said King on sald COmsplarnant for suelh bonds, and for- 

warded the same to the een al Park Bank of New York 
121] with said eight hu sania st: id] ) 
tloli, as hereinbefore S| ed, and that the same Were HeCVer 


‘ 4] 4 " = tc oe : 
Sas: . Lll@ SLOCK OF] Salad assocla- 


presented LO sald — coe thisit sid coniplainant Was then 


informed of all of said matters by said Wilham s. Ning, and ureed 
by said King to ed wy with said order given by said Ning to said 


State National Bank of Minne apolis, and procure said stoc 
association; that on the 12th day of September, A.D. 1875. 
7.00 gold bonds were not worth, nor of, the market value of 90 cents 
on the dollar, and that thev then lad no market value and were 
unsalable, and were at the time of the fi] hg of such aliswer to euch 
original bill of complaint not wort] 
the dollat 

That said State National Bank did claim to be the dona tide holder 
of said eoht hundred shares of sai [ lat] 


% } “¥ 7 . ” ? = 7 * at ) ¥ . 
herein Sel forth. and had SUCH) JVIterest J) sala fTeadi estate as per- 


LAG 


Inere than sevebnteeh cents on 


- ; " fe ° } ; ; } a ; } ’ 27 7 2 
trained LO — holding OT Sala stock. aNd WNtelhicded to sell such stock 
unde }" euch PP ledge thereof: that there had bce) praia on sald hote 

; — ] ee: Fe ae ee 4: } 
of Creorge “A. Bra LC kett jor ten thousand aoliars above mentioned 


. 4 ' “) - = aa —» ie ee he oS ae. 
Witerest uy) LO June Doth. 1S(0.¢ nd OM) Sala Notes G1IVeH DV salad IK oO 
—. 7 } E 4 : Ree _ } 4) 

LO Salad Mendenhall] terest Up LO aye x Or mbe slcer LS, .. adhliadg tHAL nO 

} ] oF 
other payments had been made upon anv of said notes: and. thes 


( 

defendants Sav that such QAlMisWers of sald State National Bank Were 
and are true in all things as stated in the answer of said State 
National Bank to said original bil! of complaint. 

Further answering said original bill as amended. and= said 
amended and SU pplemental bill. these det ndants SAV that On the 
21st day of August, A. I). IsTS. at the time when. said King 11) - 
formed said Baldwin of his, said Ning’s, promise t 
stock of said assoclation to said inant the five hundred shares 
of said assoclation. mentioned 1 sald bid] of complaint as being 


} 


pledged to said) Baldwin individually, to secure the return of said 


. oom 
» Trallster salad 


complain 


gas stock, were not only SO pledged, but were also. as herembetore 
stated. as well as the other three hundred shares of the same stock. 
pledged LO sad State National Bank t to secure the pavinent of the 
aforesaid notes made by said King to said Brackett and to said 
Mendenhall, and then at ld way sajdd State National Bank, a as Is here- 
inbefore set forth : and these defendants aver that the said nie in} 


never released or agreed to release anv of such stock of said assocla- 


tjon from anv of such pledges until snd wold bonds, to the amount of 
thirty-six thousand dollars, should be first delivered to and reecived 
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by said National Park Bank in lieu thereof, and that none of said 
stock of said association Was ever in any manner released from such 
pledges of the same; and these defendants say that the whole of 
suid agreement between the said Baldwin and said King was as 
is hereinbefore fully stated and set forth, and not other or dif- 
ferent. 
122 And these defendants aver that the said paper writing, a 
copy of which, marked Exhibit “A,” 1s attached to said orig- 
inal bill of complaint, was fully executed and ready for delivery 
and offered to said complainant long before the 12th day of Septem- 
ber, A.D. 1S78, and as early as the 27th day of August, A. D. 1875, 
and that said King was on said last-named day ready and, willing 
and offered in all things to perform and carry out his said contract 
at once with said complainant, and urged the said complainant to 
deliver said thirty-six thou&and dollars of said gold bonds to said 
National Park Bank and procure said stock of said association as 
aforesaid, and that said complainant neglected, failed, and omitted 
so to do as aforesaid, although then fully informed by said King of 
all the facts relative to the pledging of said stock and the agreement 
between said King and said Baldwin relative to the substitution of 
said gold bonds therefor, and of said order of said King to said 
complainant, and that such order and stock were in the hands of 
said National Park Bank for the purpose of effecting such substitu- 
t1on. 

That as to whether the said King ever represented to said com- 
plainant that said paper writing, a copy of which, attached to said 
original bill of complaint, was a deed of the said association, ex- 
cuted in due form of law, these defendants say they have not, nor 
has cither of them,any knowledgeor information thereof sufficient to 
forma belief: but these defendants aver that said complainant was 
Informed and well knew, at and before the delivery to him of said 
paper writing, that the same was not exccuted by the board of di- 
rectors of said association, nor by its authority, but only by the per- 
sons sighing the same separately and individually, and that said 
complainant knew when the same was delivered to him and he 
turned over the consideration therefor to said King that he did not 
thereby procure any good and lawful title to said lands. These de- 
fendants admit that said complainant made a deed of five aeres to 
ths Minneapolis tlarvester Company, and that all of said deeds and 
papers In the form of deeds were recorded as stated in said amended 
and supplemental bill of complaint. 

These defendants admit that neither the said Baldwin nor said 
State National Bank ever appled to said complainant nor made any 
complamt upon him for any of said lands, and aver that thev per- 
formed their entire obligations in the premises by forwarding the 
said stock of said association and said order of said King upon 
said complainant to the National Park Bank aforesaid. And 
they aver that neither the said Baldwin nor State National Bank 
ever recerved any of said gold bonds from said Kine nor from any 
one, and they aver that said gold bonds had depreeiated in value SO 


: RPDS RE MESO owe 
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as to become worthless and unsalable before the same were deliy- 
ered by said complainant to said Wing. 
128 These defendants further sav that said Baldwin and said 
State National bank did not combine nor confederate with 
said King nor with any other person to cheat nor defraud said com- 
,plainant nor for any other purpose, but these defendants admit and 
aver that after the recording by the said complainant, in the oflice 
of the register of deeds of the county of Hennepin, in the State of 
Minnesota, in the month of October, in the vear 18735, of the said 
paper writing, a copy of which,attached to said original bill of com- 
plaint, is marked Exhibit “A,” and of said deed from said King to 
said complainant, the said Baldwin and the said State National 
Bank, deeming such record a cloud upon the title to said real estate, 
such as unless removed would lessen the market value of such stock 
of said association so held in pledge by said Baldwin and said State 
National Bank, promptly, and in the same month of October, A. D. 
1875, duly commenced an action in the district court of the fourth 
judicial district of the State of Minnesota, county of Hennepin, in 
which action the said Rufus J. Baldwin and the State National 
Bank of Minneapolis were plaintiffs and the Minneapolis Agricult- 
ural & Mechanical Association aforesaid and William Ss. hing and 
sald complainant, Thomas i. Contield, were defendants, and setting 
forth in their complaint in such action the interest of said plaintiffs 
In said action in such stock of said association, and the circumstances 
and manner of the pretended execution of said paper writing, wcopy 
of which, marked Exhibit “A,” is attached to said original bill of 
complaint, and praying, among other things, as relief, that the same 
paper writing and said deed from said King to said complainant 
might be vacated and adjudged void and cancelled of record ; that 
said King and said association were both proper parties to such 
action: that said district court was and is the court of @eneral juris- 
diction of all causes at law and eee full jurisdiction 
of the parties to said action and the subject-matter thereof, and 
especially had and acquired jurisdiction of said complainant, who 
appeared in said action and answered the complaint therein, and 
that the issues in such action were substantially and in all things 
the : song coy oneal this suit and comprised the same subject- 
matter—that Is to sav, the title to said real estate and the equities of 
the several siastiaas tac cali aatinth ae eed to said real estate and in 
and to all of said stock of said association; that such proceediigzs were 
duly and regularly had in said action in said dastrict court that 
said action was duly tried upon its merits, and that upon the 20th 
day of August, 1877, pursuant to the decision of said district court 
upon such trial, the judgment of said district court was duly given, 
rendered, and entered of record in the same action, whereby it was 
by said district court adjudge that at the time of the execution of 
said paper writing, a copy of which is attached to said original bill 
of complaint, marked Exhibit “A,” the legal title to said real estate 
was vested in the Minneapolis Agricultural & Mechanical 
124 = Association aforesaid, and that said paper writing last above 
mentioned was not the deed of said association, and did not 
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convey said real estate to said Thomas H. Canfield, and that said 
plaintiffs, Rufus J. Baldwin and said State National Bank, were 
then the bona fide holders of said cight hundred shares of the stock 
of said association, as collateral security for the payment of said 


notes of said 
before mentioned, and for the return to said Baldwin of said ga 


stock. 


That by reason of so holding 


Kine 


to said Brackett and said Mendenhall a 


snid stock of said association as col- 


lateral security as aforesaid said plaintiffs, B suldwin and State Na- ihe 


tional 


Bank « 
estate prior 


{ Mi 
he 


any 


nnee polis, had a valu: ible interest in said real 
interest or claim in said real estate of said 


defendants King and Canfield ; that said last-mentioned paper writ- 
ing and said deed 


cloud upon the title to said real estate, and the same and the record 
thereof were adjudged void and of no effect as against 
tills, Baldwin and said State National Bank of Minneapolis. 

And these defendants aver that said judgment of the district 
eourt still remained in full force and has never 
aside, vacated, 
hereinatter 


sald judgment of 


sila 


stated, 


to said 


reve 
but that on the contrary the 
Canfield, defendant therein and complainant herein, appealed from 
said district court to the supreme court of the 
State of Minnesota, and upon the hearing and trying of such appeal 
suid Judgment of said district court was by the Judgment 
supreme court in all things affirmed, except as to said deed from 
King 
connected with and mcluding said judgment of said district court 


from said Kine to said Canfield constituted a 


said plain- | 
been opened, set 


any manner, except as 
said Thomas II. 


rsed, nor e@ancelled in 


of said 


complainant; all of which matters and things 


these defendants aver and plead in bar of any claim for relief herein 
by the said complainant. 

These defendants say further that said King was not interested in 
of the said action in said district court, and was not to 
share In any gains thereof, and that there was no conspiracy con- 


the suceess 


nected 


with 


such 


action. They admit that said King and the 


officers of said association were witnesses for the plamtiffs therein, 
and that they were necessarily such to prove the facts before stated, 
Which were within their knowledge respectively, and that they did 


not otherwise aid in the prosecution of such action. 


And these 


defendants aver that said complainant was not only advised of the 


agreement 


National 


125 


and t 


Dank 
said association, as hereinbefore alleged, 
was 
plaintiffs in nid action in 
plaimant thereby again fully advised of the same and required 
to answer touching the truth thereof, and had full opportunity to 
and was bound to admit 
that the 


between 
to 


fully 


Same 1 


suid Baldwin and said State | 
vold bonds tor said stock of 

but that such agreement | 
stated and set forth in the complaint of the 
said district court, and said com- 


sala King anid 
substitute said 


or else deny and litigate all such matters, 
natters were fully litigated in said action and for- 


ever determined, so far as said complainant is concerned, at least, as 


against these detendants. 
said supreme court of the State of Minnesota, on the trial of said 
appeal, in addition to deciding that the said paper writing, a copy of 


And these defendants say further that : 
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which is attached to said original bill, marked Exhibit “A,” was 
upon its face good in form, but invalid, because executed without 
the authority of said association, also approved and affirmed a find- 
ing of said district court thatat the time said paper writing was exe- 
cuted by said Brackett and Morrison said complainant was informed 


‘by said King that the stock of said association had been left as collat- 


eral to secure certain notes at the State National Bank of Min- 
neapoils, and had been forwarded to said National Park Bank at 
New York to be taken up with Northern Pacific railroad bonds to 
be received by said King under said agreement of August 14th, 1873, 
and that said supreme court, upon the trial of said appeal, further 
decided and adjudged that said plaintiffs, Rufus J. Baldwin and the 
State National Bank of Minneapolis, were in no way bound to sur- 
render said stock of said association, except upon the actual delivery 
of said bounds to them or to said National Park Bank for them, and 
that such bonds were never delivered, and that such plaintiffs as 
such pledgees were in no way estopped from asserting their rights as 
fully as if said arrangement for substituting such gold bonds for said 
stock of said association had never been entered into. 

And these defendants admit that, pending the said last-mentioned 
litigation—that 1s to say, after the said district court, after trial of 
the said action, had decided the same and ordered said judgement, 
but before the formal entry of said judgment of said district court, 
the State National Bank of Minneapolis aforesaid, then claiming to 
hold all of said eleht hundred shares of stock of said association in 
pledge for the payment of said notes as aforesaid, gave notice thet 
it would sell such stock at public auction, at Minneapolis, on the 
25th day of June, A. D. 1877, at ten o'clock in forenoon, unless such 
stock was previously redeemed, and that in said notice there was 
claimed to be owing in the aggregate for which said stock was 
pledged the sum of $30,589; but these defendants aver that such 
notice was not given In pursuance of any conspiracy, and that said 
State National Bank then aetually held in pledge as aforesaid all of 
said cight hundred shares of the stock of said association. And these 
defendants aver that after the final sale of said stock and in the 

vear 1875 the State National Bank ceased to do any business 
126 ~—s and that these defendants have no access to its books, and 

are unable to state what was the exact amount which at the 
time of the giving of said notice was actually owing to said State 
National Bank upon said promissory note for the payment whereof 
said stock was so pledged, but aver that such amount exceeded thir- 
teen thousand dollars, and they say, further, that said Rufus J. Bald- 
win Is now absent from the State of Minnesota, and ‘that these de- 
fendants have no means of ascertaining or stating the amount which 
Was at the same time owing to him by said king on account of said 
gas stock for which five hundred shares of stock was also pledged. 

And these defendants aver that if said sum of 850,589 was a lareer 
amount than said stock was actually pledged for at the time of such 
notice of sale the claim was not made with intent to deter bidders at 
such sale, nor with any wrongful intent, neither as alledged in said 
amended and supplemental bill of complaint nor otherwise, and was 
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no part of any scheme to get possession of said stock or lands, or to 
defraud said complainant in any way. 

And these defendants aver that after the giving of said notice of 
sale and before said 25th day of June, A. D. 1877, the day fixed for 
said sale in the aforesaid action then pending in said district court, 
said complainant, then defendant in such action, obtained in said 
action from said district court an order requiring said State National 
Bank and said Baldwin, plaintiffs in said action, to show cause before 
said district court why the order of said district court should not 
issue forbidding said State National Bank, its servants and agents, 
from selling, or attempting to sell, or dispose of such stock of said 
association pending a motion for a new trial of said action which 
said complhunant then proposed to make in said district court, and 
pending an appeal to the supreme court of said State from an order 
Gf such should be made) denying such motion for such new trial, 
and, by said order to show cause, the plaintiffs in said action im said 
district court were, pending the hearing upon said order to show 
eause, forbidden by said district court from doing anything with 
reference to said stock of said association, except to adjourn the sale 
thereof so noticed as aforesaid; that at the time and place fixed im 
said order to show cause the plaintiffs in said action, as well as said 
complainant, appeared before said district court, when the matter 
was fully heard upon its merits, and, by the decision and order of 
said distriet court, said order to show cause was discharged and 
vacated; that thereupon said complainant appealed to said supreme 
court of said State from the order of said district court vacating and 
discharging said order to show cause, and the said supreme court, 
upon the hearing and trying of such appeal on the loth day of May, 
A. D. 1879, rendered its judgment affirming the order of said district 
court so appealed from. 

And these defendants aver that in and by the ssid last-mentioned 
proceedings and order of said district court and the Judgment of 
said supreme court upon such appeal therefrom all questions re- 

specting the right of said State National Bank to give said 
127 notice, and to sell said stock of said association thereon, and 

respecting the suflicieney, lawfulness, and regularity of said 
notice, was fully and finally adjudicated and determined, and these 
defendants aver and plead such adjudication and determination in 
bar of all claims of said complainant herein of right to question 
such notice or the sale had pursuant thereto of said stock of said 
association. 

These defendants admit that said sale was postponed from time 
to time, and was finally made on the 15th day of September, A. D. 
S77, and that all of said stock was then struck off and sold to James 
M. Itnight, now one of the defendants in this suit, on his bid there- 
for of thirteen thousand dollars, and these defendants aver that said 
sale was In all things openly, fairly, and honestly conducted and 
made at public auction, and that said James M. Knight was the 
highest bidder for said stock so sold. 

These defendants adnit that said complainant caused notices to 
be given at said sale, claiming to be the owner of said stock of said 
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association and of said real estate, and alleging that said State 
National Bank had yo right to sell said stock and that he had com- 
menced this action. 

These defendants admit that said sale was made with the knowl- 
edge of said State National Bank and said Rufus J. Baldwin and 


‘said James M. Knight, but as to whether it was made with the 


knowledge of Dorilus Morrison, William SS. Kine, or said associa- 
tion these defendants say they have not, nor has either of theni, any 
knowledge or information thereof sufficient to form a belief, and 
these defendants say that there was no connivance nor scheme be- 
tween said Dorilus Morrison, William 8S. tine, Rufus J. Baldwin, 
James M. IKtnight, and said association, and said State National 
Bank or any of them to cheat or defraud said complainant out of 
stock or said lands or any part of either for the benefit of said State 
National Bank or of said William 8. Kine or at all. 

And these defendants aver that there was nothing which pre- 
vented the said complainant from either redeeming the said stock 
of said association before said sale or from bidding tor and purchas- 
such stock at said sale, nor which in any way prevented or deterred 
other persons from bidding for and purchasing said stock at the 
same sale, uuiless the said notice so PIVEN by sald complainant at 
said sale as is alleged in lis amended and supplemental bill had 
that effect. 

And these defendants aver that said notice was so given by said 
complainant for the purpose and with the intent of deterring per- 
sons from bidding for such stock at said sale. 

These defendants admit that the said James M. hight, at the 
time he made said bid, was the son-in-law of one of the oflicers of 
the principal stockholders in said State National Bank of Minne- 
apolis, but these defendants aver that the said James M. Nnight 

did purchase all of said stock bona fide for limsclt and for 
128 no other person, and not in furtherance of any scheme to re- 

store the sum or any part thereof to said William S. hing 
or for any purpose other than his own benefit and advantage. 

And these defendants further aver that said James M. hKuieht 
upon such purchase of such stock paid therefor the full sum of 
thirteen thousand dollars of his own money. 

And these defendants aver that said Dorilus Morrison never en- 
tered into any conspiracy with said King, hight, Baldwin, Brackett, 
and said State National Bank and said association, nor with any of 
them, neither as stated in said amended and supplemental bill of 
complaint nor otherwise,and that no such scheme ever existed, and 
that said Morrison never advanced to said State National Bank any 
indebtedness of said King nor became in any way responsible there- 
for. 

These defendants admit that said King had become insolvent and 
had instituted proceedings ino bankruptcy to obtain a discharge 
from his debts and that he subsequently obtained such discharge. 

And these defendants aver that soon after the purchase by said 
Knight of said cieht hundred shares of said stock of said association, 
and in the month of October, A. D. 1877, he, the said James M. Knight, 
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bargained and sold unto the said Dorilus Morrison seven hundred 
and twenty shares of the same stock at and for the sum of thirteen 
thousand dollars, which sunewas then actualfy paid him therefor 
by said Morrison, and that said last-mentioned sale was in all re- 
spects a boua fide transaction, made solely for the profit and advant- 
age of said Morrison and Kinight respectively, and that neither the 
purchase by sald Kright of all of said stock of said association at 
said auction sale thereof nor the sale by said Knight to said Morr 
son of said seven hundred and twenty shares of such stock was made 
upon any trust whatever, nor for any purpose other than their re- 
spective personal advantage. 

And these defendants admit and aver that afterwards, on the 25d 
day of February, A. D. 1878, the said association, by its deed of that 
date to the said Dorilus Morrison and James M. Knight, conveyed 
to the said Dorilus Morrison nine-tenths of said lands and to the 
said James M. NKnieht one-tenth of the same lands in undivided in- 
terests; and these defendants aver that on the said 25rd day of I*eb- 
ruary, A.D. 1875, the said Dorilus Morrison was as aforesaid the 
owner of nine-tenths of the whole of the stock of the said associa- 
tion—that is to say, the seven hundred and twenty shares of stock 
so purchased by him of said Knight as aforesaid—and that said 
James M. Knieht then remained the owner of one-tenth of the stock 
of said assoclation—thait Is to say, of the remaiming eighty shares of 
said stock not by him sold to said Morrison—and that the said Mor- 
rison and the said Knight, then deeming it to be for their own profit, 
advantage, safety, and sceurity to cause the said lands of said Minne- 

apolis Agricultural & Mechanical Association to be conveyed 
129) to and the title thereof vested in them, thesaid Morrison and 

Knight sole stockholders in said association, In proportion to 
their ownership of stock therein, requested and caused the board of 
directors of said association to authorize and execute such deed of 
conveyance, and that such conveyance was so accordingly made. 

And these defendants aver that at the time of the making of said 
deed by said assovlation to the said Morrison and Knight the said 
association Was free from debtand had full power and right to make 
such eonveyance, and that said Morrison and Knight, being then the 
owners of the cntire capital stock of said association had the rigut 
to ask for and receive such conveyance without other consider- 
ation. 

These defendants admit that prior to the exceution of said last- 
mentioned deed the said Morrison and Knight, as the sole stock- 
holders of said association, had elected a new board ef directors of 
eleven members, and that but two of the members of the last previous 
board of directors—namely, Dorilus Morrison and George A. Brack- 
ett—were clected as members of sach new board. But these defend- 
alts aver that such new board was not elected to carry out any such 
conspiracy as Is alleged in said amended and supplemental bill of 
complaint, or any conspiracy, and that no such conspiracy ever ex- 
isted. 

These defendants aver that said George A. Brackett never turned 
over the possession of said lands to said association, nor to any con- 
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spirators, nor to any one to aid or abet the said alleged pretended 
conspiracy, or any conspiracy ; but aver that he gave up and aban- 
doned possession thereof as lessee of the said complainant, when it 
had been adjudged by said district court, in and by its aforesaid 
judgment, that said complainant had no title to said land. 

And these defendants aver that said Morrison never made any 
advances tor said King, and never held nine-tenths of said land nor 
of said stock, nor any other quantity or Interest in either as security 
for any such advances, nor otherwise than as absolute owner thereof, 
and never put thesaid King in possession of said lands at any time, 
nor with any design or purpose whatever, and that said King never 
took possession of said lands after said) Morrison became the 
owner of said seven hundred and twenty shares of the stock of said 
association, and that said King never, since the month of August, 
A. D. 1875, sold any buildings which were or had been on said 
land. And these defendants say that said Iting was never com- 
pelled to borrow and did not borrow money nor lumber of William 
D. Washburn, Sumner W. Farnham, James A. Lovejoy, nor of any 
other person or persons, for any of the purposes stated in said amended 
and supplemental bill of complaint, nor erect any building on said 
land, and that said Morrison never allowed said King to use the 
name of the Minneapolis Agricultural and Mechanical Association 
in the holding of any fairs or exhibitions, and that said King did 

not hold any fairs in the years 1878, 1879, or ISSO under the 
180) name of said association, or which were advertised to be hetd 
under that name. 

These defendants, upon information and belief, aver that said 
King made no gains at such fairs, and aver that he never paid any 
gains to any trustees, nor in any way, as alleged in said amended 
and supplemental complaint; these defendants say that said Morri- 
son never received any funds or money, the proceeds of any such 
fairs, and again say that said Morrison never made any advances to 
sald State National Bank for said King. 

These defendants further sav that no creditors of said Ning, at 
any time nor for any purpose, ever procured said Morrison to con- 
vey said lands nor to transfer said stock of said association or any 
part of either to these defendants, Jacob Ik. Sidle and Robert B. 
Langdon, and that said Morrison never held said stock nor said land 
as trustee hor upon any trust whatsoever. 

These defendants admit that said nine-tenths of said lands were 
conveyed by said Morrison and wife to these defendants, Jacob hk. 
Sidle and Robert B. Langdon. and that said seven hundred and 
twenty shares of the capital stock of said association were at the 
same time transferred by said Morrison to these defendants, the 
sald Sidle and Langdon, both, as is hereimafter stated, and not other- 
wise, to wit, on the 22nd day of October, A.D. 1878, and that the 
deed from said Morrison and wife of such land bears date on that 
day and was recorded, as stated in said amended and = supple- 
mental bill of complaint; and these defendants also admit that 
sald deed from said association to said Morrison and Knight, as 
well as the said deed from said Morrison and wife to those defend- 
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ants, Sidle and Lanedon, were and are in form absolute deeds of 
conveyance Without any trust being expressed therein, and that said 
deed from said Morrison and wife to these defendants, Sidle and 
Lanedon, purports on its face to have been executed for the consid- 
eration of thirteen thousand dollars. 

But these defendants aver that said lands were not conveyed by 
said Morrison and wife, nor said stock transferred by said Morrison 


to these defendants, Sidle and Langdon, in trust for the security of 


any creditors of said IKKing, nor of any one who had advanced him 
money, lumber, or any other thing, and that neither the said land 
nor stock nor any part of either was ever, In any contingency, to be 
by these defendants, Sidle and Langdon, turned over to said King 
or to any one in his interest; and thatithese defendants, Sidle and 
Langdon, never received or held, and do not now hold, said land so 
conveyed to them by said Morrison and wife, and said stock of said 
association, so transferred to them by said Morrison upon any other 
or different trust than the one which is hereinafter particularly 
stated and set forth. 
And these defendants aver that said deed from said association to 
suid Morrison and Knight and said deed from said Morrison 
15) and wife to these defendants, Sidle and Langdon, were not, 
nor was cither of them, made in form absolute deeds of con- 
veyanee, With no trust expressed therein, for any purpose of carrying 


out any scheme of cheating or defrauding said complainant out of 


said lands or stock or any part of either, nor to keep from said com- 
plainant or the public any knowledge of the real nature of the 
transaction, and that no such scheme or purpose ever existed. But 
as to said decd from said association to said) Morrison and knight 
these defendants aver that said deed expressed upon its face the real 
nature of the transaction, and that the conveyance effected by such 
deed was intended to be an absolute conveyance, without any trust 
Whatsoever, and as to the swad deed made by said Morrison and wife 
to these defendants, Sidle and Langdon, although such conveyance 
Was made in connection with a trust, as is hereinafter fully stated 
and set forth, such deed was made in form absolute on its face, upon 
the advice of counsel, as being better adapted to carry out the pur- 
poses of such trust by enabling these defendants, Sidle and Langdon, 
to sell the land so to them conveyed whenever it should be deemed 
expedient so to do to carry out the purposes of such trust, and to 
convey the same by clean record title not entangled with any trust, 
and thus probably secure a readier sale and better price for such 
land for the benctit of the persons interested in such trust. 

And these defendants aver that neither the said King nor the 
said complainant have or have ever lad any interest whatever in 
sald trust or in the execution thereof. And these defendants further 
aver that, upon the delivery by said) Morrison of said conveyance 
by himself and wile to these defendants of nine-tenths of said real 
estate and the transfer by said Morrison to these defendants of said 
seven hundred and twenty shares of the stock of said association, 
these defendants, Sidle and Langdon paid to him, the said Morrison, 
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A 
the consideration therefor, which is hereinafter .neere particularly 
stated. 

These defendants say further that said William’S. King is not 
and has not been, with the consent of these defendants, Sidle and 

«Langdon, nor of any creditors of said King, offering said real estate 
nor any part thereof for sale, nor making any efforts to enlist the 
co-operation of capitalists in Minneapolis, Saint Paul, New York, 
nor elsewhere to effect such sale, and that no proceeds of any sale 

~< of such real estate, whenever effected, are to be or will be apphed in 

liquidating any claims of any creditors of said King, or paid to 
sald King or to any person in his behalf or for his interest or use. 

And these defendants say further that the cash value of all of 
} said real estate, including as well the undivided one-tenth part 

thereof owned by said Knight as the undivided nine-tenths part 


thereof, the title whereof is now vested in these defendants, Sidle 
and Langdon, if such title were wholly unquestioned and free from 
litigation, is about and does not exceed the sum of fifty thousand 
| dollars at the present time. 
152 But these defendants aver that the equitable, unfounded, 
’ and wrongful claim of title to said real estate made by said 
complainant at all times since the year 1875, and the vexatious and 


multifarious litigation during all that time keep on foot and threat- 
ened by him in respect to said real estate, has prevented during all 
that time and still prevents the said real estate from being salable 
for any sum based at all on the consideration of its real actual value 


for the reason, as these defendants allege, that the said complainant 
¥ . . ° 
i i has always and publicly given out and threatened that he will con- 


tinue to vex and harass all owners and purchasers of said land with 
suits, actions, and continued vexatious and expensive tigation re- 
specting his unfounded claim to the title to said real estate, and that 
the dread of incurring the expense and annoyance has during all 
that time deterred and still deters all persons from purchasing said 
real estate or any part thereof for any sum which would approxi- 
mate the real value of said real estate or one-half of such real value, 
and has rendered and still makes said real estate practically un- 
salable. 

And these defendants say further that neither these defendants, 
the said Sidle and Langdon, nor said creditors, nor any of them, 
have made any kind of a survey of said land into blocks or lots, nor 
have had any design of selling offany such lots or blocks to pur- 
chasers in any quantities. 

These defendants admit that said James M. Knight, Dorilus Mor- 
rison, Rufus J. Baldwin, William S. Kine, Jacob Ik. Sidle, Robert 
B. Langdon, William D. Washburn, Sumner W. Farnham, James 
A. Lovejoy, and George A. Brackett are all citizens of the State of 
Minnesota. 

And, further answering, these defendants say that for and coneern- 
ing all the matter and things by said complainant in his said 
original bill of complaint, as well as in Tis said amended and sup- 
plemental bill of complaint, alleged and stated, even if such allega- 
tions and statements were true, the said complainant has and can 

sy i6—l7o5 ' 
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have a full, complete, and adequate remedy and relief in a court of 
law: and these defendants aver that such relief in a court of law 
has been and is now being sought by the said complainant in an 
action at law lately commenced by said complainant and now de- 
pending in this honorable court, wherein the said complainant, 
Thomas HH. Canfield, is plaintiff, and William S. King, Richard J. 
Mendenhall, Thomas Lowry, William D. Washburn, Calvin G. 
Goodrich, George IF. Stevens, William W. Eastman, Wilson P. West- 
fall, Dorilus Morrison, and George A. Brackett are defendants, to 
recover of said defendants the amount of the consideration claimed 
by said complainant to have been by him paid to said Wilham 5. 
King for said real estate and the damages alleged to have been sus- 
tained by said complainant by reason of the said paper writing, a 
copy of which, attached to said original bill of complaint, marked 
Exhibit “A,” having been authorized by the board of directors of 
said association, and invalid instead of being the deed of said asso- 
clation as it purported on its face to be. 

155 And, further answering, these defendants specifically deny 
each and every matter and thing stated and alleged in said 
complainant’s amended and supplemental bill of complaint, save 
only the matters which are hereinbefore expressly admitted and the 
matters whereof these defendants have denied knowledge or Intor- 
mation sufficient to form a belief. 

And these detendants, further answering said amended and = sup- 
plemental bill of complaint, say that after the said real estate had 
been conveyed by the Minneapolis Agricultural & Mechanical Asso- 
clation aforesaid to the said Dorilus Morrison and James M. Knight 
as aforesaid, and during the year 1877 and 1875, the said Dorilus 
Morrison, being then the owner of an undivided nine-tenths of said 
real estate, and the same being. for the reasons above set forth, un- 
salable, and said Dorilus Morrison being then a resident and large 
property owner of the city of Minneapolis, which the said real 
estate adjoins, and being willing and desirous of promoting the in- 
terests of said city and of encouraging the agricultural and mechan- 
ical interests of said State of Minnesota by allowing the holding of 
fairs and exhibitions upon said real estate, suffered, licensed, and 
permitted an association of persons calling themselves and known 
by the name of the Minnesota Agricultural & Mechanical Associa- 
tion, but which association of persons was not the Minneapolis 
Agricultural & Mechanical Association, defendant herein, but other 
and different, to use and go upon said land and to have, hold, and 
exhibit thereon public fairs and exhibitions. 

That the holding of such fairs and exhibitions in said years of 
S77 and IS7S resulted in a loss to the Minnesota Agricultural & 
Mechanical Association, up to the 22d day of October, A. D. 1875, 
to the amount of fifteen thousand six hundred and sixty-eight dol- 
lars, or thereabouts, and that a portion of such loss was on account 
of the expenses of buildings, fences, and other improvements, of the 
cost and value of about fifteen thousand dollars, which by said last- 
named association were put upon said real estate. ; 

That at the same time, when a fair and exhibition was holden on 


o> 
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sald real estate by said last-named association, in the month of Sep- 
tember, A. D. 1878, a rival fair and exhibition was being holden a 
few miles distant therefrom, in or near the city of St. Paul, in State 
of Minnesota, and that much of the losses of said last-named asso- 
ciation were owing to large expenditures by it incurred for the pur- 
pose of out-doing and exceeding the attractions of said rival fair 
and exhibition, and that the citizens and property owners of said 
cities of Minneapolis and St. Paul, respectively, became actively in- 
terested in the success of the fairs at their own places, respectively, 
and that such success in cach instance became a matter of local 
pride to such an extent that leading citizens and property owners of 
said city of Minneapolis felt constrained by such local pride in some 
way to provide for the payment of the indebtedness of said last- 
named association, which indebtedness was the amount of its said 
losses. 
15t- That thereupon the said Dorilus Merrison, in view of the 
discredit which he felt might attach to the citizens of the said 
city of Minneapolis in case such indebtedness of said last-named as- 
sociation were not provided for and paid, and being advised that a 
large portion of such indebtedness, being for lumber, material, and 
labor in the construction of said) buildings, fences, and improve- 
ments upon said land, might be chargeable as a Hen upon said land 
or some part thereof, for the purpose of reheving himself from such 
possible embarrassment and of promoting the payment of such in- 
debtedness, and thus protecting what he regarded as the honor and 
eredit of the citizens of said city of Minneapolis, proposed and eon- 
sented to sell his nine-tenths interest In said land to such persons 
as would, in consideration therefor, repay him, the said Dorilus 
Morrison, the amount which said land cost him—that is to say, the 
sum of thirteen thousand dollars by him paid to said Knight for 
said seven hundred and twenty shares of the stock of said first- 
named association, and his purchase thereof from said Knight, 
with interest thereon from such purchase, and would in addition 
pay and apply to the payment of such then existing indebtedness 
of said Minnesota Agricultural and Mechanical Association a sum 
of money sufficient to pay and satisfy all of such indebtedness; and 
that he, the said Morrison, would convey the said nine-tenths of 
sald land and transfer therewith said seven hundred and twenty 
shares of said stock as such persons might agree, determine, and 
direct. 

That such offer and proposition so made by said Morrison was, 
on or just before the 22nd day of October, A. D. 1875S, accepted by 
the following-named_ persons, partnership firms and corporations, 
who respectively paid and furnished for such purpose the sums 
herem stated after the names of each respectively—that is to say: 


Robert B. Langdon, the sum of seven thousand dollars-- 87,000 00 
Jacob Kk. Sidle, the sum of twenty-five hundred dollars_- 2,500 00 
John C. Oswald, the sum of two thousand dollars. ~~~ 2.000 OO 
Joseph W. Johnson, the sum of one thousand dollars--- 1,000 00 


Chas. A. Pillsbury, the sum of two thousand dollars---. 2,000 OO 
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William D. Washburn, the sum of twenty-five hundred 
III sc csin is ccsinsnivuciehcisesicialtalabilaisiiaaccapiaaiiaiaacitcds deinen 2,000 00 

185 Leonard Day, the sum of one thousand dollars-- $1,000 00 
Dorilus Morrison, the sum of three thousand dol- 

NIUE sara saccin sins wistanies ts cider has riehl> sociecnaeniaalitang mciaigencilnaialaciianien esittnenelnlien 
Farnham & Lovejoy, a partnership firm composed of 
Runice 2. Farnham, James A. Lovejoy, and Ashley C. 
Merrill, the sum of three thousand dollars_--- .----- 9,000 O00 
Fletcher & Loring,a partnership firm composed of Loren 
lletecher and Charles M. Loring, the sum of one thou- 
sand dollars_—— ~~ ssa nn an ae a iki te 


3,000 00 


1,000 OO 


Charles M. Loring the sum ef five hundred dollars---. — - S500 OO 
Christopher b. Hetlelfinger, the sum of tive hundred 
GOLATS .n..cox snibiieicia leas atm atlas i alias laa aati alate dD00 OO 


The Milwaukee and Saint Paul Railway Company, the 

sum of twenty-one hundred and eighty-nine dollars 

SI I csi calles tabi cence aN Nitec itr tb thee ns eich 2.189 O05 
The Minneapolis and Saint Louis Railway Company, the 

sum of nine hundred and seventy-nine dollars and 


I CIN iii hice ceiaeec tetanic ern neinisaitrmniinctisisacnsains 979 6S 
The Burlington, Cedar Rapids and Northern Railroad 
Company, the sum of five hundred dollars---~------ 900 O00 


And these defendants say that thereupon, and with the said 
moneys so furnished by the said last above-named persons, partner- 
ship firms, and corporations, the said Dorilus Morrison was paid the 
full sum of thirteen thousand dollars so by him paid tosaid Knight 
for the said seven hundred and twenty shares of stock of said first- 
named association, with interest therefor from the time of such pur- 
chase of said Knieht, and all of the said indebtedness of said Min- 
nesota Agricultural & Mechanical Association were paid and satis- 
fied, and that thereupon and in consideration thereof the said Dorilus 
Morrison, together with his wife, made, executed, and delivered to 
these defendants, Jacob IK. Sidle and Robert B. Langdon, their deed, 
bearing date the 22nd day of October, A. D. 1878, conveying to 
these defendants, the said Sidle and Lanedon, their heirs and as- 
signs, forever, the undivided nine-tenths of said real estate, being 
the said deed hereinbefore and in the amended and supplemental 
bill of complaint mentioned, and that on the same 22nd day of Oc- 
tober, A. D. S75, at the time of the delivery of the said last-men- 
tioned deed, the said Morrison also transferred to these defendants, 

the said Sidle and Langdon, the said seven hundred and 
156 twenty shares of stock of said first-named association which 

had been theretofore owned by said Morrison since his 
aforesaid purchase of the sum from said Knight. 

And these defendants say that the said nine-tenths of said land 
and the said seven hundred and twenty shares of said stock was so 
conveyed to these defendants, Sidle and Langdon, in accordance 
with the agrecment, determination, and direction of the said persons, 
partnership firms, and corporations so furnishing the said moneys, 
which were the consideration therefor, as above specified ; that said 
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moneys in the whole amounted to the sum of twenty-nine thousand 
six hundred and sixty eight dollars and seventy-three cents 
($29,668.78). 

And these defendants aver that, although said deed to these 
defendants was absolute upon its face, and was made so by the con- 
sent and direction of the said persons, partnership firms, and corpo- 
rations who, as aforesaid, furnished and paid the consideration 
therefor, vet as between these defendants and the persons, partner- 
ship firms, and corporations who, as aforesaid, paid and furnished 
said consideration, these defendants, Sidle and Langdon, received 
and accepted the said deed and the title to said real estate upon the 
following trusts—that is to say: 

If the result of the litigation then on the 22nd day of October, 
A. D. 1878, pending relative to the title to said land should be to 
ralidate the title thereto of these defendants, the said Sidle and 
Langdon, these defendants, Stdle and Lanedon, as soon as reason- 
ably might be after one year from said 22nd day of October, A. D. 
1878, were to sell the said land, and from the proceeds of such sale 
to pay all such persons, partnership firms, and corporations the 
moneys so by them respectively advanced, furnished, and paid as 
aforesaid, with interest at the rate of ten per cent. per annum, If the 
sum to be realized from such sale of said land should be sullicient 
to cover such payments, but if the proceeds of such sale should not 
be sufficient to make such payments in full, then to pay such pro- 
ceeds to such persons, partnership firms, and corporations pro rata 
In proportion to the amount of money so paid, advanced, and fur- 
nished by each of them respectively. 

And these defendants aver that the trusts last above recited are 
the only expressed trusts upon which these defendants, Sidle and 
Langdon, received the said deed from said Morrison and wife and 
the title to the said nine-tenths of said real estate, and that there 
were no implied trusts connected therewith of any kind or nature 
whatsoever, except such as the law would raise and imply im con- 
nection with said express trusts, as that these defendants as such 
trustees should defend their title to said land, pay taxes thereon, 
make necessary repairs, receive rents and profits, and divide any 
surplus that might arise from said land or the sale thereof over and 
above what was expressly provided for equitably among the benefi- 

claries of said trust. 
137 And these defendants aver that William S. King has no 
interest whatever in any way in the said land, the title 
whereof is now, as aforesaid, in these defendants, nor in the said 
trusts, nor in anything to come or result therefrom. 

And these defendants say that they have not yet sold said land or 
any part thereof, because they have not been required so to do by 
the beneficiaries under said trust, and because the litigation referred 
to in and by said trust, of which this suit is the principal, 1s not 
ended, and said land cannot, in the opinion of these defendants, be 
sold to advantage nor at near its fair value until such litigation 
shall be ended and determined. 

And these defendants deny, and each of them for himself deny, any 
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and all manner of unlawful combination and confederacy wherewith 
they are by said amended and supplemental bill of complaint charged, 
without this, that there is any other matter, cause, or thing in said 
complainant’s said amended bill and supplemental bill of complaint 
contained material or necessary for these defendants to make an- 
swer unto, and not herein and hereby well and sufficiently an- 
swered and confessed, traversed, or avoided or denied, is true to the 
knowledge and belief of these defendants; all which matters and 
thines these defendants are ready and willing to aver, maintain, and 
prove as this honorable court shall direct, and humbly pray to be 
hence dismissed with their reasonable costs and charges in this behalf 
most wrongfully sustained. 

J. K. SEDLE. 

R. B. LANGDON. 


LOCIIREN, McoNAIR, & GILEFILLAN, 
Solicitors for Def’ts Sidle and Langdon. 
WILSON & LAWRENCE, 
Counsel for Def'ts J. hk. Sidle and I. B. Langdon. 


1388) Unrrep Staves or AMERICA, |... 
District of Minnesota, j ‘il 
Jacob kk. Sidle and Robert B. Langdon, being each duly sworn, each 
for himself says that he is one of the defendants in the foregoing-en- 
titled suit, and has heard read the foregoing answer by him signed 
and knows its contents, and that the said answer is true of his own 
knowledge, except as to the matters which are therein stated on his 
information and belief, and of these matters he believes it to be 
true. 
J. Kk. SEPDLE. 
R. B. LANGDON. 


Subscribed and sworn to before me this seventh day of February, 
A. D. 1881. 
[ SEAL. | WILLIAM LOCHREN, 
Notary Public, Hennepin County, Minnesota. 


(ndorsed:) Tiled Feb. 7, 1881. Hf. E. Mann, clerk. 


39) And on the 28th day of February, A. D. 1881, there was 
filed in this cause the replication of the complainant to the 
separate answer of the defendants, Jacob K. Sidle and Robert B. 
Langdon, in words and figures following, to wit: 
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Circuit Court of the United States for the District of Minnesota. In 
Kquity. 


THomMAs IH. CANFIELD 
US. 

THe MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION, 
The State National Bank of Minneapolis, James M. Knight, Dor- 
ilus Morrison, Rufus J. Baldwin, William 8. King, Jacob kk. Sidle, 
Rorbert B. Langdon, William D. Washburn, Sumner W. Farn- 

ham, James A. Lovejoy, and George A. Brackett. 


The replication of the complainant to the separate answer of the de- 
fendants, Jacob Kk. Sidle and Robert B. Langdon. 

This rephant, saving and reserving to himself all and all manner 
of advantage of exception to the manifold insufficiences of the said 
answer, for replication thereunto saith, that he will aver and prove 
his said bill to be true, certain, and sufficient in the law to be an- 
swered unto, and the said answer of the said defendants Is uncertain, 
untrue, and insufficient to be replied unto by this repliant without 
this, that any other matter or thing whatsoever in said answer con- 
tained material or effectual in the law to be replied unto, confessed 
or avoided, traversed or denied, is true; all which matters and 
things this repliant is and will be ready to aver and prove as this 
honorable court shall direct, and humbly prays as in his said bill he 
has already prayed. 

Kk. C. PALMER, Solicitor. 
BIGELOW, FLANDRAU & CLARK, 


Counsel for Complainant. 
(Endorsed.:) Filed Feb. 28, 1881. HH. Ie. Mann, clerk. 


140 And afterwards, to wit, on the 20th day of December, A. D. 
1880, the following notice of desire to take testimony orally 
was filed in this cause in words and figures as follows, to wit: 


Cireuit Court of the United States for the District of Minnesota. In 
equity. 
Thomas H. Canrrenp 
vs. 
THe MINNEAPOLIS AGRICULTURAL AND MrCHANICAL ASSOCIATION 
et als. 
To Messrs. Thomas Fitch and IE. M/Wilson, solicitors for defendants. 
GENTLEMEN: You will please to take notice that we desire the 
evidence to be adduced in this cause to be taken orally, pursuant to 
rule No. 67 of this court In equity. 
Yours, ete., 
Kk. C. PALMER, Solicitor. 
BIGELOW, FLANDRAU & CLARK, 


Counsel for Complainant. 


(Endorsed :) Dee. 20th, 1881. Hl. E. Mann, clerk. 
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141 And afterwards, to wit,on the 7th day of June, A. D. 1882, 
the following order was entered of record in the words and 
figures following, to wit (“ C. R.,” page $5) : 


United States Cireuit Court, District of Minnesota. 


Tromas I. CANrIELD 
vs. 
The MINNEAPOLIS AGRICULTURAL AND MercIIANICAL ASSOCIATION 
et al. 


Upon motion of B.C. Palmer, Esq., and Messrs. Bigelow Flan- 
drau & Clark, complainant’s solicitors, it is ordered that this cause 
be, and it is hereby, set down for hearing upon the pleadings and 
proofs, at the term of court to be held on the third Monday in June, 
being the 19th day of June, A. D. 1882, at the opening of court 
on that day, or as soon thereafter as counsel can be heard. 


And afterwards, to wit, on the 15th day of November, A. D. 1882, 
the following further proceedings was had and entered of record In 
“TM.” (de), page 606, in words and figures as follows, to wit: 


(Tnited States Cireuit Court for the District of Minnesota. 


Thomas II. CANPIELD 


re. 
Tue MINNEAPOLIS AGRICULTURAL AND MECITANICAL ASSOCIATION 
et al. 


This cause coming on to be heard upon the pleadings and proofs, 
the partics appeared by their solicitors, the plamtitf by Ie. C. Palmer 
and Chas. I. llandrau, Esquires, and the defendants by Eugene M. 
Wilson, Esquire, Albert L. Levi, Esquire, and Messrs. Morrison and 
Van Norman. 

ly. ©. Palmer, Esq., opens the case on the part of the plaintiff, and 
is followed by Chas. KE. Flandrau, sq., also for the plaimtul. 


142 And afterwards, to wit, on the 16th day of November, A. 

D. 1882, the following further proceedings was had and en- 
tered of record in “‘T. M.” (2), page 607, in the words and _ figures 
following, to wit: 


United States Cireuit Court for the District of Minnesota. 


Thomas If. CANrrenLp 
NS. 
The Mixnneaports AGRICULTURAL AND MECITANICAL ASSOCIATION. 


This cause coming on for further hearing, the parties appeared by 
their said solicitors. 

Chas. E. Flandrau, Esq., concluded his argument for the plaintiff. 

I. Van Norman, Esq., opened the case on the part of the defend- 
ants. 

Ik. M. Wilson, Isq.,argues the case on the part of the defendants. 
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And afterwards, to wit, on the 17th day of November, A. D 
1862, the following further proceedings was had and entered. of. 
record, in “'T. M.” (12), page 608, in the words and figures as follows, 
to wit: 


United States Cireuit Court for the Distriet of Minnesota. 


Tuomas TL. Canrienp 
vs. 
The MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION 
et al. 


This cause coming on to be further heard, the parties appeared by 
their said solicitors. 

Ie. M. Wilson, Iesq., concluded his argument on behalf of the de- 
fendants. 


1438 And afterwards, to wit, on the 1Sth day of November, A. 

D. 1880, the following proceedings was had and entered of 
record in “'T. M.” (I), page 609, in words and figures as follows, 
to wit: , 


United States Cireuit Court for the District of Minnesota. 


Throomas II. CANFIELD 
vs. 
The MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION 
et al. 


This cause coming on to be further heard, the parties appeared by 
their said solicitors. 

Kk. C. Palmer, Esq., further argues the case on the part of the 
plaintiff. 

Charles I. Flandrau, [Esq., further argues the case on the part of 
the plaintiff. 

The case is submitted by both parties and taken under advise- 
ment by the court. 


144 And afterwards, to wit, on the 20th day of January, A. D. 
1885, the following opmion of court was rendered and _ filed 
in said cause in the words and figures following, to wit : 


Cireuit Court, D. Minnesota, January 20, 1883. In Equity. 


CANFIELD v. MINNEAPOLIS AGRICULTURAL & MercIIANICAL ASSOCIA- 
TION and Others. 


1. Corporation—Stock—Pledged as Collateral—Sale of —When stock is 
pledged as collateral security by delivery of the certificates with 
blank transfer on the back, signed by the owner, and the prin- 
cipal indebtedness Is past due, the pledgee can sell the stoek as 
the readiest mode of connection, giving the pledgeor and his 
suceesor in interest reasonable notice to redeem, and of the time 
and place of sale. 

17—1io 
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2. Same—Absolute Ownership—How Acquired—The pledgee, a bank, 

improperly purchased the pledge through an agent. Held, that 

nothing passed by such form of sale, and the bank still, holds 

the pledge by its original title as collateral security, and only a 

bona fide purchaser from the bank could subsequently acquire 

absolute ownership of the stock. 

3. Same—Ltecovery of Land Represented by the Stock.—W hen the pledge 
is stock of an association having no other corporate property 
than real estate, held, that the complainant, who had succeeded 
to all the rights of the original pledgeor, could recover the land 
by a suit in equity on reimbursing the grantees, who obtained 
their title with notice of his rights and equities, the amount they 
are actually out of pocket. 

4, Same— Accounting of Rents, Projits, and Incoime.—TVo arrive at such 

sum an account must be had of rents, profits, and Income re- 

ceived by such grantees while in possession of the real estate. 


The complainant, a citizen of Vermont, in 1877 brought this suit 
In equity against the defendants, citizens of Minnesota, and in No- 
vember, 1550, an amended and supplemental bill was filed, praying 
the court to confirm the title in him to certain shares of stock of the 
defendant association, and also the title to all the land which the 
stock represented, except five acres, and issue was joined. 

The facts found are these: 

In Jtine, 1871, the defendant, The Minneapolis Agricultural «& 
Mechanical Association, was organized under the laws of the State of 
Minnesota as a body corporate, and its chief business was the hold- 
Ing of fairs and other public exhibitions. The capital stock was 
S40,000, divided into S00 shares, of S50 each, and the corporation 
subsequently acquired the title to 70 acres of land situated in the 
county of Ifennepin, in this district, described as follows, to wit, the 
N.W. j of the N. Ee. } of section 36,in township 29 of range 24, and 
the W. ? of the N. FE. } of the same section. 

Previous to August, 1875, five aeres of this tract had been trans- 
ferred to the Minneapolis Harvester Works, for which no claim is 

asserted. The association held no corporate property other 
Ilo than the real estate above mentioned, and prior to April, 1875, 

William Ss. King had become the owner of the 800 shares, 
representing the cntire capital stock. 

On November 5, 1872, King purchased 200 shares of this stock 
from George A. Brackett, and gave his notes in the sum of $14,000, 
due one year from date, for the purchase-money, and Brackett re- 
tained the stock in pledge for payment. On November 12 of the same 
year King also purchased from R. J. Mendenhall 100 shares of the 
stock for 86,250, giving his notes for the purchase-money, and this 
stock was held in pledge for their payment. In September, 1873, 
Brackett borrowed on his note 810,000 from the State National 
Bank of Minneapolis and turned over as collateral security the King 
notes for SI4,000, and repledged the stock accompanying them, and 
about this time the bank also took from Mendenhall the King notes 
for 36,200 and the 100 shares of stock pledged therewith. The 
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pledge of stock in all instances was made by a delivery of the same 
with blank transfer indorsed on the certificates signed by the party 
to whom they were issued. King’s title to the SVO shares of stock 
was obtained by such delivery to him, and no transfer was made 
upon the books of the corporation. 

On July 19, 1875, King pledged the remaining 500 shares to Rh. 
J. Baldwin, at that time cashier of the said State National Bank, to 
secure him personally for the return of $10,000 gas stock then loaned 
by him to King, and King also authorized Baldwin to hold these 
shares as further security fer his notes to Mendenhall and Brackett 
then held by the bank. The transfer of this stock was also made by 
delivery of the certificates as above mentioned. 

On August 14, 1875, the complamantin good faith, without notice 
of the stock oeing pledged, purchased of King the real estate above 
described, being all the corporate property of the association, and 
the following agreement in writing was executed : 

“Twill sell to Thomas Canfield the property known as the Fair 
Grounds in Minneapolis(excepting five acres subscribed to the stock of 
the Minneapolis Harvester Company) for the sum of 865,000. I will 
recelvein payment therefor $65,000 of the 7.50 gold bonds of the North- 
erm Pacific Railroad Company at the rate of 90 cents on the dollar,and 
the balance in the notes of hand of the said Canfield, payable in 
equal instalments one, two, and three years from date, with interest 
at the rate of ten per cent. per annum. In case the said Canfield 
shall at the end of one vear from date prefer to have said notes sur- 
rendered and in lieu thereof allow me one-half the protits from the 
sale of said property after paying back to said Cantield the sum of 
$59,000, together with interest upon the same at ten per cent. per 
annum, and all taxes and expenses incurred in improving and 
managing the property, then IT am to surrender said notes with- 
out Interest. This proposition is based upon the supposition that 
there are seventy acres in said tract before deducting the five acres 
before mentioned; in case there is not so much the consideration 
to be in proportion. | 

‘Tam to preeure abstract of tithe and perfect the same and exe- 
cute a warranty deed at as early a day as possible; all buildings 
and other materials to go with the land except the buildings sold 
to the harvester company. 

“August 14, 1875. 

“WS. KING. 


“T accept the above proposition and will pay as provided in the 
foregoing agreement when proper deed is delivered. 
“August 1-4, 1875. 


“THOMAS H. CANFIELD.” 


146 King, without informing the complainant that this stock 

Was pledged, verbally nereed to transfer the stock to com- 
plainant and procure a deed to him from the association. In order 
to carry out this agreement King procured a deed to be executed by 
the several directors, in form, one of bargain and sale, purporting to 
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be a conveyance of the real estate by the association to the complain- 
ant. This deed is signed as follows: 

“Tie MINNEAPOLIS AGRICULTURAL & MECHANICAL ASSOCIA~ 
TION, [SEAL. | 

“By” (Direetor’s Signatures.) 

Among those signing as directors are the defendants, Dorilus Mor- 
rison and George A. Brackett. 

The sale of the property was not authorized at any meeting of the 
board of directors, nor was the deed directed to be executed, or the 
corporate seal authorized to be attached thereto, at any mecting of 
said board, and this conveyance was declared void and of no effect 
as against the bank by the supreme court of the State of Minnesota 
in a suit between it and complamant. 

On September 12, 1875, at the city of New York, King delivered 
to Cantield this deed, together with a warranty deed of the same 
property executed by himself, and an abstract of title, but did not 
transfer any of the said SVO shares of stock. At the same time com- 
plainant delivered to King 865,000 in Northern Pacitie bonds, and 
further complied on his part with the terms of the agreement. These 
deeds were duly recordea October 4, 1875. 

On July 16, 1877, no part of the King notes to Brackett and Men- 
denhall had been paid except two years’ interest on the Mendenhall 
notes and on Brackett’s note, which was then past due—87,000. 

The eas stock had then been returned, and the bank held all the 
S00 shares of stock pledged for the payment of the King notes and 
the balance due upon Brackett’s note. The bank’s claim) being 
$15,000, it proceeded to sell the SOO shares pledged, and gave public 
notice of the time and place of sale, and also served personal notice 
on King and the complaimant. After several adjournments the en- 
tire SOO shares were offered by the auctioneer and struck off and 
sold to one James M. kK nieht on his bid of 813,000, which was made 
and the amount of the bid paid as follows: The State National Bank 
Was In process of liquidation, and the King and Brackett notes, 
among others, had been placed in the control of Baldwin, who had 
retired as cashier, but was still a stockholder, and had the charge of 
the sale of the pledged stock. Baldwin, just before the sale, in- 
formed Tlarrison, the president of the bank, that it was necessary to 
have some one bid to the amount of the bank’s elaim, $15,000, and 
gave him a memorandum of the computation. Harrison immedi- 
ately requested his son-in-law, Knight, to attend the sale and bid 
that amount. INnight had no money, and so informed Harrison, but 
the latter told him that he eould give his check on the State Na- 
tional Bank for the amount,and when Knight said “The bank will 
not take the cheek,” he replied, “Perhaps it will if I indorse it.” 
Knight paid no money at the time, and the cheek never was re- 
turned to him, nor did the stock pass from the control of Baldwin. 

[tis not clear that Harrison’s check was charged up against him, 
although he was the largest stockholder and had some $80,000 on 

deposit; but the amount of the chock was subsequently paid 
147 sas: hereafter stated. Shortly afterwards Morrison gave his 
notes to Knight for the aggregate amount of $12,430.42, and 


— 
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nine-tenths of the 800 shares of stock were, by a written agreement, 
transferred to him. Baldwin drafted the agreement and had charge 
of the shares of stock at that time, and arranged the manner in 
which Knight’s one-tenth interest should be noted on the stock, 
signing Knight’s name (per Baldwin) upon one of the certificates, 
by which his interest therein could be ascertained. The Morrison 
notes were given Baldwin, who took them in part payment of 
Knight’s check, leaving a balance still due. 

After this transaction a meeting of stockholders of the association 
was held and new directors were elected, who resolved to sell and to 
deed the corporate property to Morrison and Kiyight, and on Feb- 
ruary 23, 1878, the association made, executed, and delivered a deed 
of an undivided nine-tenths of said lands to Morrison and one-tenth 
of the same to Knight. Morrison knew, when the agreement of sale 
for the stock was entered into, all about the transaction between 
King and complainant, and had executed, as director, a conveyance 
purporting to be a deed of the corporation to perfect the title. He also 
agreed to pay the expenses incurred by the bank and Baldwin ina 
litigation between them and the complainant about the stock and the 
land, which were not a hen on the stock, and for the payment of 
which Knight was not Hable. The Morrison notes were held by the 
bank and not paid, except as stated hereafter. 

A fair was held on these grounds in 1878, which proved a finan- 
cial failure, and, on an appeal to the citizens of Minneapolis, $30,000 
was raised to pay up the deficiency and reheve the real estate from 
Morrison’s claim. Out of this fund the Morrison notes were paid, 
partly in cash and partly in individual notes, among which was 
Morrison’s for 83,000, the amount of lis subscription. 

It was the understanding between the citizens who subscribed and 
Morrison that his interest in the land was only an incumbrance upon 
nine-tenths thereof, and he conveyed such interest to Sidle and 
Langdon October 22, 1878, who declared a trust to most of the sub- 
scribers to the fund. Sidle and Langdon knew of the complainant's 
equity and the pending litigation, and that Morrison's interest 
was regarded by him as an incumbrance only. iting, the original 
pledgeor of the steck, had possession of the real estate for the pur- 
pose of holding fairs and exhibitions for the years 1577, 1S78, 1879, 
and 1880. 

BE. C. Palmer and Chas. EF. Flandrau, for plaintiff. 

Wilson & Lawrence and Morrison & Van Norman, for defendants. 


Nerson, D. J: 

Upon the faets, as T understand them, the question presented is 
not difficult of solution, althoueh the transactions are somewhat 
complicated. The State National Bank, on July 16, 1877, held as 
collateral security for the payment of King’s notes the SOO shares of 
stock, which represented the entire corporate property of the Minne- 
apolis Agricultural & Mechameal Association, comprising 70 acres of 
land, and had a right to sell the pledged stock, all the notes being 
past due and unpaid. It proceeded to give reasonable and proper 
public notice of the time and place of sale, and specially notified the 
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»ledgeor and the complainant, who had sueceeded to all his 

148 ae rest therein. At the sale the stock was struck off to Knieht, 
the son-in-law of the amare of the bank, who had been 
requested to bid theamount of the bank’s Hen—813,000. It is very 
clear this bid was for the benetit of the bank, and was so regarded 
by the president and its agent, Baldwin. The conduct of Baldwin 
In Si im transters of the stock after the sale ean be accounted 
for in no other satisfactory manner. ITe drew the agreement of 
sale to \I rrison of nine-tenths of the stock, providing for the pay- 
ment of the expe nses of certain litigation incurred by the bank 
and himsc if, for whieh Kuight was not Hable, and by memoranda 
upon one of the certificates de sienated the number ot shares therein 
reserved under the sale to Morrison, signing thereto Knight’s name, 
which indicates that he had not parted with the control of the 


There is no elear and certain testimony that Knight ever had any- 
thing to do with the pledged stock or the corporate property, except 
in connection with Baldwin, who represented the bank. Knight 
testifies that * Harrison or Baldwin delivered the stock to him at his 
store about the time he purchased.” Harrison says: “ [don’t know 
to whom the stock was delivered after it was bid off. Baldwin at- 

ended to these matters as agent of the bank.” “ He (night) never 
pata Any money to me on account of th: at bid. [don’t know what 


he did outside of that.” Baldwin says: * I] hi id nothing to do with 
the recelving or appl cation of the Proc ‘eeds of thesale.  * re - 
nade thes nd turned the matter over to the proper officer of the 


bank.” On his subsequent examination it Is assumed that he lad 
reviously testitied that he delivered the stock, and he then states 
t had the stock foralong time. It is clear, however, that 
it never passed entirely from Baldwin's centrol, even if it was in 
Knight's possession. Knight paid no money at the time of the sale, 
but gave fis cheek on the bank where he had no deposit at the re- 
uest of Tlarrison, who indorsed it, and this check was accepted by 
the parties In inte rest. It is uneontroverted that neither Baldwin, 
IKnight, nor Harrison knew what beeame of this cheek. Dean, who 
ras the cashier at the — of the sale, is of the Impression that the 
check was entere , upon tl books as proceeds of the sale, but it is 
evident, from an examination of his whole testimony, that he knows 
nothing certain about it. The conelusion is irresistible that the bank 
Was the purchaser, and it is elementary law that nothing passed by 
such form of sale and it still held the stock under its original title 
as collateral security. After the sale Brackett’s note was re- 
149 turned to him, together with King’s notes for $14,000, which 
had been ple lved for its payment ; but this cannot change 
the situation. The —o* right to redeem from the bank or 
set aside the sale after such form of foreclosure is not doubtful. Has 
x subsequently transpired which will pre vent him from as- 
serting lis equitable 1 ak olit to the corporate prope rtv 
Z Dorilus Morrizon, who was one of the original —_ of the 
association, purchased, as he says, nine-tenths of the stock from 
Knight. Ile had previously as such director executed a deed to the 
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complainant, purporting to convey on behalf of the association the 
corporate property. He knew all about King’s sale to complainant, 
and executed this deed at his instance, in order, if possible, to per- 
fect the title. When theagreement forsale between him and Knight 
was signed, Baldwin, the agent of the bank, was present, drew up the 
bill of sale, and managed the transfer and delivery of nine-tenths of 
the stock,in which Morrison agreed io pay the Hability of the bank 
Incurred in litigation about the stock, which was neither a Hien nor 
a condition of sale imposed by Knight. His conduct subsequently 
in connection with the stoek and the corporate property clearly 
shows that he never regarded his interest any more than a lien for 
the protection of advances made by him. In fact, he paid no money 
to Knight, but when the agreement was executed gave his notes for 
$12,450.42, which Knight turned over to Baldwin, and these notes 
were subsequently paid out of a fund subscribed by certain citizens 
of Minneapolis. He was a purchaser with notice, and his right to 
hold the stock as against the complainant is no better than Kiight’s 
or the bank’s. The conveyance by the association to Knight and 
himself of the entire corporate property did not change his relation 
to the complainant. It virtually dissolved the corporation, but the 
grantees acquired no right thereto superior to that they before 
possessed. 

3. The trustees, Sidle and Langdon, are not bona fide purchasers 
for value. They knew all about the property—its complications 
and the previous and pending Htigation. ‘Their desire was to make 
up the deficiency resulting from the fair of 1578, which was a fail- 
ure financially,and at all the conferences between citizens, who after- . 
wards subscribed to the fund of 830,000 to pay off debts, it was 
understood that Morrison, who was present and participated in these 
meetings, only desired that his notes, then outstanding, should. be 
provided for, and tnat he would decd the property for about 814,000, 

Which was the amount then due thereon. In fact, the repre- 
150 — sentation of King to Sidle and others of the deficiencies due 

embraced this item of 814,000, and the declaration of trust 
by Sidle and Langdon speaks of Incumbrances, which, in my opin- 
lon, refers to the Morrison interest. 

4. While Sidle and Langdon took the title to the land with notice 
of the complainant’s equity, and could not by a declaration of trust 
affect it, vet the complainant In my opinion is able to them for the 
money actually paid Morrison for his interest, which was 38,646.55, 
and they must account to him for any income, profits, or advantages 
derived trom the use of the property. 

My conclusion is that complainant is entitled to a decree in his 
favor requiring James M. Knight, upon the payment to him of the 
sum of 8569.58, to execute to the complainant a conveyance of one- 
tenth of the said real estate, and Jacob Kk. Sidle and Robert B. Lang- 
don to account for the rents, profits, and income of said real estate 
while in their possession, and to pay over to complainant the excess, 
if any there be, of the same over and above said sum of 35,646.55, 
and to convey nine-tenths of said real estate to complainant. but 
in case said sum of $8,646.55 shall excced such rents, profits, and 


Oe Ae ee: eer ly ee: 


156 THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 


income, then to execute such conveyance upon the payment of the 
balance to them by complainant, and that upon the failure of the 
said Knight to execute such conveyance within 10 days after the 
payment or tender to him by complainant of said $569.58 that such 
deeree stand as a conveyance. And upon the failure of said Sidle 
and Langdon to make such accounting within 10 days after the 
service of notice on them to appear before the master for such pur- 
pose, or to execute said deed within 10 days thereafter, or after the 
payment or tender to them of the excess of said sum of $38,646.50, 
over said rents, profits, and income, in case there is an excess, that 
such decree stand as a conveyance from them. 
The ease will be referred to H. I. Mann, as master, to take the ac- 
counting provided for. Let a deeree be entered accordingly. 


151 And alterwards, to wit, on the 20th day of January, A. D. 

ISS3, the following order for decree pursuant to opinion was 
entered of record in “'T. M.” (2), page 710, in words and figures as 
follows, to wit: 


United States Cireuit Court for the Distriet of Minnesota. 


‘Tuomas Il. CANFIELD 
vs. 
Vir MInNEArPoLIS AGRICULTURAL AND MECHANICAL ASSOCTATION 
et al. 


In this cause, which was heretofore argued and submitted and by 
the court taken under advisement, the court being fully advised in 
the premises, files its opinions and findings in writing, and it Is 
ordered a decree be entered herein pursuant thereto, to be settled. 


And afterwards, to wit, on the 51st day of January, A. D. 1855, the 
following decree was entered of record in “'T. M.” (12), page 720, in 
words and figures as follows, to wit: | 


Toomas H. CANFIELD 
Us, 

Tht MInNearvontts AGRICULTURAL AND MrcuaANrtcat AsSoOcrAtiIon, 
The State National Bank of Minneapolis, James M. Knight, Dori- 
lus Morrison, Rufus J. Baldwin, William S. King, Jacob Ix. Sidle, 
Robert B. Langdon, William D. Washburn, Sumner W. Farnham, 
James A. Lovejoy, and George A. Brackett. 


This cause came on to be heard at this term and was argued by 
counsel, and thercupon, on consideration thereof, it was ordered, ad- 
judged, and decreed as follows, viz.: That upon the payment by the 
plaintil to the defendant, James M. Knight, of the sum of five hun- 
dred and sixty-nine dollars and fifty-eight cents ($569.58), the said 
plaintiff is entitled to the one-tenth part of the capital stock of the 
defendant, The Minneapolis Agricultural and Mechanical Associa- 
tion, now claimed by the said Knight, and that upon the payment 
by the said plaintiff to the defendants, Jacob KK. Sidle and Robert B. 
Langdon, or to either of them, of the sum of eight thousand six 
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hundred and forty-six dollars and fifty-five cents ($8,616.55), less 
such sum (if any), as upon the accounting hereinafter directed, shall 
be found properly chargeable to said Sidle and Langdon for the rents, 
profits, and income of the real property hereinafter mentioned, or if 
the sum so found chargeable to them shall exceed or be equal to said 

sum of eight thousand six hundred and forty-six dollars and 
152 fifty-five cents ($5,646.55), then without any payment what- 

ever the said plaintiff is entitled to the other nine-tenths of 
said capital stock ; that the legal title to the real property described 
in the bill of complaint herein, to wit, the northwest quarter of the 
northeast quarter of section thirty-six (36), in township twenty-nine 
(29), of range twenty-four (24); and the west three-fourths of the 
northeast quarter of the same quarter section, according to the United 
States Government survey, situate in the county of Hennepin, State 
of Minnesota, is now in the said James M. Knight, Jacob Ik. Sidle, 
and Robert B. Langdon, the undivided one-tenth part thereof being 
in the said Knight, and the undivided nine-tenths parts thereof be- 
ing in the said Sidle and Langdon, but only in trust to secure the 
payments aforesaid; that is to say, the said Knight holds the undi- 
vided one-tenth part thereof to secure to him the payment of the 
said sum of five hundred and sixty-nine dollars and fifty-eight cents 
($569.58) ; and the said Sidle and Langdon hold the undivided nine- 
tenths part thereof to secure to them the payment of the said sum of 
elght thousand six hundred and forty-six dollars and fifty-five cents 
($8,646.55), less such sum (if any) as shall be found properly charge- 
able to them for the rents, profits, and income of the said real prop- 
erty upon the accounting aforesaid, and for no other purpose and to 
no other end whatever, and that said real property, and all and every 
part thereof, belongs in equity to the said plaintiff, free and clear of 
all claims and demands whatsoever of the defendants herein, or of 
any of them, save only the claims hereinabove specifically mentioned 
and deseribed, and said plaintiff is entitled, upon making the pay- 
ments aforesaid, to have and to hold the legal title to said real prop- 
erty, and to all and every part thereof, to himself, lis heirs and as- 
signs, forever. 

That upon the payment or tender by the plaintiff, his heirs or 
assigns, to the defendant, James M. Knight, of the said sum of five 
hundred and sixty-nine dollars and fifty-eight cents (8569.58), the 
said defendant Knight shall make and deliver to him, the said plain- 
tiff, his heirs or assigns,a deed of conveyance in due form of the un- 
divided one-tenth part of said real property, and turn over and de- 
liver up to him or them the one-tenth part of the said capital stock, 
and in case the said Knight shall fail to make such conveyance or 
so to turn over and deliver up such capital stock within ten days 
aftersuch payment or tender, then the final deeree herein is to operate 
and stand as such conveyance, and shall be effectual to vest in said 
plaintiff, his heirs or assigns, the legal title to said one-tenth part of 
said real property, and to transfer to him or them the said one-tenth 
part of said capital stock. 

That the defendants, Jacob Ik. Sidle and Robert B. Langdon, do 
forthwith account for, and make a full and complete disclosure of, all 
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and singular the rents, profits, and income of the said real property 

during the time the same has been in their possession, to wit, from 

and after the twenty-second (22) day of October, A. D. eighteen 

1538 hundred and seventy-eight (1875), and it is hereby referred to 

Hf. i. Mann, Esquire, a master of this court, to take such ac- 

eount and disclosure, and report the same to the court with all con- 
venient speed. 

If upon the coming in and coiformation of the said report it shall 


a) 


appear that such rents, profits, and income amount to more than 
eieht thousand six hundred and forty-six dollars and fifty-five cents 
($8,646.55), the excess over and above said last-mentioned sum shal] 
be paid by the said Jacob Kk. Sidle and Robert B. Langdon to the 
plaintiff, and in that case, or if the said rents, profits, and income 
shall equal the said sum of eight thousand six hundred and forty- 
six dollars and fifty-five cents (88,646.55), or if the said Jacob Kx. 
Sidle and Robert B. Langdon shall fail to appear before the said 
master and make such accounting and disclosure within ten days 
after the service on them or their solicitors of the proper notice to 
so appear or account and disclose, then the said Jacob Kk. Sidle 
and Robert B. Langdon shall upon demand make and deliver to 
him, the said plaintiff, his hetrs or assigns, a deed of conveyance In 
due form of the undivided nine-tenths part of said real property 
and turn over and deliver to him or them the nine-tenths part of 
the said capital stock; and if upon such accounting and disclosure 
the said rents, profits, and income shall prove to be less than the 
said sum of eight thousand six hundred and forty-six dollars and 
fifty-five cents ($5,646.55), or 1f 1t shall prove upon such accounting 
and disclosure and appear from said report that said defendants, 
Sidle and Langdon, are not properly chargeable with any sum what- 
ever for or on account of such rents, profits, and income, then, upon 
the payment or tender by the plamtiff, his heirs or assigns, to the 
defendants, Jacob Ik. Sidle and Robert B. Langdon, or to either of 
them, in the one case, of the said sum of eight thousand six hundred 
and forty-six dollars and fifty-five cents ($8,646.55), less such sum 
as they shall be so found chargeable with, for or on account of such 
rents, Income, and profits, or, in the other case, of the said sum of 
eight thousand six hundred and forty-six doliars and fifty-five cents 
($5,646.00), the said defendants, Jacob K.Sidle and Robert B. Lang- 
don, shall make and deliver to him, the said plaintiff, his heirs or 
assigns, such deed of conveyance of the said undivided nine-tenths 
part of the said real property and turn over and deliver to him or 
them the said nine-tenths of the said capital stock ; and in ease the 
said Sidle and Langdon shall fail to make and deliver such convey- 
ance or to so turn over and deliver up such capital stock within ten 
days after such payment or tender, or if no payment shall be neces- 
sary under the foregoing provisions within ten days after demand 
thereof, as hereinbefore provided, then the final decree herein is to 
operate and stand as such conveyance, and shall be effectual to vest 
in said plaintiff, his heirs or assigns, the legal titie to said nine- 
tenths part of said real property, and to transfer to him or them the 
said nine-tenths of the said capital stock. 
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And this court doth reserve the consideration of the costs of this 
suit and of all further directions until after the said master shall 
have made his report; and either party is to be at liberty to apply 
to the court as occasion may require upon the basis of this decree. 

R. R. NELSON, Judge. 


154 And afterwards, to wit, on the 6th day of April, A. D. 
1888, the following report of the master in chancery was filed 
In this cause, in words and figures as follows, to wit: 


United States Circuit Court, District of Minnesota. 


Thomas HH. CANFIELD 
vs. | 
Tire MINNEAPOLIS AGRICULTURAL & MECHANICAL ASSOCIATION eft al 


The undersigned, a master in chancery of said court, to whom it 
was referred in and by the interlocutory decree heretofore entered 
herein to take the account and disclosure of the defendants, Jaeob 
Kk. Sidle and Robert B. Langdon, of all and singular the rents, 
profits, and income of the real property in controversy in this suit 
during the time the same has been in their possession, to wit, from 
and after the 22nd day of October, 1878, would respectfuliy report 
to the court— 

That pursuant to and by virtue of such decree and reference, 
upon the application of the plaintiff’s solicitors, he designated and 
appointed Monday, the 19th day of February, 1855, as the time for 
taking the said account and disclosure, and his office in the city of 
St. Paul, in said district, as the place therefor, and caused notice of 
such designation and appointment to be served on the defendants’ 
solicitors; that at such time and place the plaintiff appeared, by 
Messrs. Palmer and I landrau, lis solicitors, and the defendants by 
EK. M. Wilson, Esquire. The defendant, Jacob K. Sidle, sq., also 
appeared in person, and, being by the undersigned duly sworn, made 
disclosure as to such rents, profits, and income, which disclosure was 
reduced to writing by the undersigned, and is hereto attached ; that 
at the conclusion of such disclosure, at the request of the said solic- 
itors, the matter was held open for the parties to take such further 
diselosure and evidence as they might desire. 

That afterwards, and on the 20th day of March, 1885, the plain- 
tiff, by his solicitors, appeared before me, who announced that they 
had decided to take no further testimony in the matter, and that 
the accounting on the part of the plaintiff was closed on the dis- 
closure of the defendant Sidle already made. 

The undersigned master then ordered the parties to appear be- 
fore him on the 27th day of March, 1853, to make such suggestions 
and arguments in the premises as they might desire, to the end that 
the matter might be closed. Such order was made upon the motion 
of the plaintiff's solicitors, and due notice thereof was served on the 
solicitors of the defendants. At the appomted time the plaintiff 
appeared before me, by C. i. Flandrau, Esq., and one of lis solicit- 
ors, and EE. M. Wilson, Esq., and II. G. O. Morrison, Esq., appeared 
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generally for all of the defendants, and neither party having further 
testimony to offer the matter was argued by C. FE. Flandrau, 
155 Esq., for the plaintiff, and by E. M. Wilson, Esq., for the de- 
fendants, and submitted. 
After due consideration the master reports and states the accounts 
of the defendants, Sidle and Lanedon, of the rents, profits, and in- 
come of the said property while in their possession, as follows: 


Rent voceived for fair OF 1670 cnincins cnnewsencisiesmncwe $2,134 15 
Rent for 1882 to Driving Park Association | siseshnlin leblsihiahehibioanai 500 00 
ONE sainiscicaimuninniincundaimnniiaiiadnamaneiiiadiabeineen $2,634 15 


The sum of $2,654.15 is the total receipts, Including the last item 
of $500, not yet actually received, but due and stated to be good. 
Of course, from the gross amount of receipts should be deducted 
all reasonable charges for disbursements made for the preservation 
and protection of the property, and for this purpose I find the de- 
fendants have paid out the following sums: 
$1,240 05 


LT EL ee TE eT Ne Sn a ee 
2 S64 23 


I aa asprin nce naa eee ili alain 
TD icaviscackticecnabdanaieanpaetetaaidetin Pe ene nn $4,104 28 


These disbursements exceeding the receipts, I therefore report 
that the defendants, Sidle and Langdon, are not chargeable with 
any rents, profits, and income from this property while in their 
possession. 

It was insisted by the plaintiff’s counsel that the said defendants 
were chargeable with not only what income they actually received, 
but what the property should reasonably have produced with proper 
exertions to make it productive, and as the defendant Sidle states 
that the rental value of the property was so large in succeeding 
years, as In 1879, when the rental was fixed at ten per cent. on the 
$30,000 subscription fund—7. e., $8,000—therefore that the defend- 
ants are chargeable with $3 000. a vear for the whole time. 

But if it were conceded that this rule of law was the proper one 
to be applied in this case, the master could hardly arrive at the 
same conclusion. By reference to the testimony it will be scen that 
the rental for 1S79 was fixed at $3,000, only in the event that the 
profits of the fair to be held on the premises should amount. to that 
sum, and it appears that they only amounted to $2,184.15. This 
does not prove that that was the fair rental value. We cannot 
assume because parties gave the entire profits of the fair of 1879 to 
the payment of the rent that they would do the same thing in the 
following vears, nor if they did, in view of the financial results of 
the fairs of 1878 & 1879 (the only ones which we have any definite 
knowledge of), that the profits would reach $3,000, Nor can we 
assume in the absence of testimony that the property would have 
rented for any purpose for more than the said defendants actually 
received. 

The plaintiff leased the same property to Brackett from March 
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20th until November Ist, 1874, which included the fair season for 
that year, for $200, and yet that would hardly be satisfactory as fix- 
ing the rentat value of the property. 
156 The master does not feel justified in this ease in fixing the 
rents, profits, and income of the said property at any differ- 
ent sum than that actually received, which is stated above. 
All of which is respectfully submitted. 
H. k. MANN, 
Master in Chancery. 
St. Paul, April 6, 1883. 


United States Circuit Court, District of Minnesota. 


Tuomas H. CANFIELD 
Us. 
THe MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASsSOCTA- 
TION e€ al. 


Proceedings before master on accounting of Messrs. Jacob Kx. Sidle 
and Robert b. Langdon, Iebruary 19, 1883. 

The plaintiff appeared by Messers Palmer and Flandrau, and 
the defendants by E. M. Wilson, Esquire. 

JACOB Kk. SIDLE is sworn and, testifying, says : 

Q. State what you have received for the rental of the property in 
question since the deed to Langdon and_ yourself. 

Q. State what amount you have paid out in relation to the prop- 
erty and the distribution of the rental, and how and to whom 
paid. 

A. There was $1,170 of the rental paid out in the way of inter- 
est— 


ee a a Se ee! is) 
RN ee ee a ee ae are GO 
I GBI viens ciomnninwnainiarimmmaaiicma 195 
a a as iiss: isin scien ehlaiaaeti 65 
ee RE ET rT 150 
Be NI ce: nscenicii idea nan ane saan 455 
a i A a anssectmcaanantiiiedieniinsuadinddiennniapalciaaiaienaeniieia wien 32 O90 
as aie I ean cei sevice eeenaiansaiiani tha cilacdiscmnsiahiaaii 162 50 
$1,179 00 
Insurance paid on property .---------~--------------- 1,240 05 
WD iwntieenenctinmameiceiiedsantadateainnilaainics 2, S64 23 


Q. These amounts that you have testified to as received, expended, 
and paid out, were these the amounts which you received and paid 
out for Mr. Langdon and yourself ? 

A. They are; and are all that has been received and paid out by 
me and Mr. Langdon. 
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Cross-examination by plaintiff’s counsel : 


(). Please state the first receipt for rent, the time it was received, 


the amount, and from whom it was received. 


157 A. The exact — I ean’tstate. It wasall received at or near 
the fair time of 1879. I received this amount under the eir- 
cumstances described in my evidence in this case, on pages 70, 71, 


72, & 73 in the printed testimony. 


(). Was there a fair held on the grounds in the succeeding year, 


1880? 

A. Yes, sir. 

(). Didn’t you receive any rental for that year ? 

A. No, SIP. 

(). Did you make any efforts to get any rent for that year ? 

A. No, sir; no special effort. 

(). The first receipt of rent was paid on a basis of 10 per centum 
of the fund these gentlemen contributed, was 1t not? 

A. Yes, sir; though we did not get the 10 per cent. 

(). Was not the rental value of the fair grounds 1n the year 1880 
as good as it was In the year 1879? 

A. Whiy, yes. 

(). And would notthatsame rental value continue In the year 1881? 

A. Yes; 1 would not suppose it would depreciate. 

(). And also for 1882 ? 

A. Yes; I think it would be worth as much for. 1882. 

(). Was there not a fair held there in the falls of 1881 and 1882 ? 

A. Yes, sir. 

(2. And under the same management ? 

A. That I could not state. It appeared to be under the same 
manegement. 

(). Can you state whether the fair of 1881 was a success, financially, 
or a failure ? 

A. No; I cannot. 

(). Can you state whether the fair of 1882 was a success, financially, 
or a failure to the manager ? 

A. No; [ cannot. 

Q. Did you handle the funds for either of those fairs for 1880, 
1881, or 1882? 

A. I did not; not a dollar. I think some of the money was de- 
posited in the Ist National Bank by V.G. Hush, treasurer. My 1m- 
pression is the word treasurer is to the account, but am not positive 
but it was deposited by Mr. Hush. I think this deposit was made 
but for one year, and can’t tell which. 

QQ. Can you state the amount ? 

A. No; I would not pretend to state the amount. 

Q. Can you state whether it was a large sum, up in the thousands, 
or only a small sum ? 

A. I think it was in the thousands. 

(). Please state under what lease, contract, or understanding, 1f 
any, these fairs of 1880, 1881, or 1882 were held with the persons or 
society managing them—I mean as to the occupancy of the grounds. 


eo aes 
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y 
A. There was no special lease, to my knowledge. There was per- 
mission given to hold the fairs. 
Q. Was there any rentals stipulated for the occupancy of these 
grounds during these years ? 
“A, No, sir; not to my knowledge. 
ee ies (). Had there been any ‘stipulation for rents you would have 
! known it, wouldn’t you ? 
A. Yes; most likely; I don’t think there was. 
wih 108 Q. Did you give this permission personally as trustee ? 


A. Yes, sir; I was acting in that capacity. 
| Q. Have you made any effort to collect any rent for the use of 
| these fair grounds for those years, 1880, 1851, & 15582? 
f A. Made no special effort. 

(. You spoke of paying to certain persons whom you named cer- 
tain sums for interest ; were those persons to whom you paid that 
interest the people who had voluntarily contributed the money to 
mect the deficiences of the fair of 1878, and purchase the fair grounds 
from Wm. D. Morrison, and was the money so paid to them interest 
on the sums so contributed by them? 

A. Yes. 

Q. Don’t you think that during the period that you have been in 
possession of these fair grounds that vou could have utilized them in 
in some way which would have produced an income to some extent 


, each year? 
A. Yes; to some extent; we did utilize them to some extent. 
« Q. Does your answer to the last question have reference to the 
-~ & vear you did get some rent ? 


A. No; it is in reference to the vears 1851 and 1882. For the year 
1881 I made a lease or contract with Driving Park Association ; it 
was a conditional lease. They were t 3600 avear, conditional that 
| they, the Driving Park Association, were ‘to put the track in first-rate 
j condition, and if the expenses of the repairitg of the track did not 
; reach $600 we were to have the balance. They claimed it exceeded 
that sum, and I never got anything. For the vear 1882 [ leased to 
the same parties for ° $500 rental without any conditions, but have 
not vet received any rent. 
. Is it collectible ? 
. Tam inclined to the opinion that I shall get it, but cannot tell. 
7 0. Make a statement of what you paid insurance for ? 
‘ A. The insurance taken as follows: 
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160 The policies, I think, were all for one year, and those which 
were taken in 1882 are all in foree. The last two, which 
have no date in their statement, are policies issued by companies 


represented by E. B. Ames. The premiums on these was $40 cach, 
~and I think they are the most recent, or among the most recent, and 


are still in force. 
Q. Have all the taxes on the land been paid, or are there unpaid 
taxes on the land ? 
A. There are unpaid taxes, I presume. We paid the taxes for 
1878, 1879, & 1880, and have paid none since. 
JACOB Kk. SIDLE. 


Circuit Court of the United States, District of Minnesota. In 
Equity. 
THomas TH. Canxrrenp 
Us. | 
THe MINNEAPOLIS AGRICULTURAL &© MECHANICAL AssOCcIATION et al. 
District oF MINNESOTA, ss: 

Charles E. Flandrau, being duly sworn, deposes and says that on 
the 21st day of March, 1885, he went to the offices of Messrs. Mor- 
rison and Ifitch, on Washington avenue, in the city of Minneapolis, 
at 10.30 a. m., for the purpose of serving the annexed order and no- 
tice, and that there was no one in said office; that he went again to 
said office on the same day at 2 o’clock p.m. and found no one in 
said office; that he then and there left a copy of said order and no- 
tice on a table in said office In a conspicuous place therein. 


CHAS. EK. FLANDRAU, 


Sworn and subseribed to before me this 21st day of March, 1885. 
[SEAL. | HENRY C. JAMES, 
Notary Public, Minnesota. 
United States Cireuit Court, District of Minnesota. 
THoomas If. Canrienp, Complainant, 
vs. 
Trt MINNEAPOLIS AGRICULTURAL & MECHANICAL ASSOCIATION ef al., 
Defendants. 


161 ‘To Messrs. Lochren, MeNair, & Gilfallan, solicitors for the 
defendants, Jacob K. Sidle and Robert B. Langdon, and 
Messrs. Morrison and I*itch, solicitors for all the other defendants, 
and Ik. M. Wilson, Iesq., of counsel for all the defendants. 
GENTLEMEN: Take notice that the complainant above named will 
not put in any evidence before the master, If. E. Mann, Esq., on the 
accounting ordered by the interlocutory decree in this action as to 
the defendants, Jacob Kk. Sidle and Robert B. Langdon, in which the 
testimony of said Sidle has been taken before said master, and that 
said acounting 1s closed on the evidence now in. 
Yours, ete., 
BIGELOW, FLANDRAU & SQUIRES, 


Complainant's Solicitors. 


» C. PALMER. 


ee 
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Cireuit Court of the United States, District of Minnesota. In 
equity. 


Tuomas II. Canrieitp, Complainant, 
Us. | 
THe MINNEAPOLIS MECHANICAL & AGRICULTURAL ASSOCIATION ef als., 
Defendants. 


The plaintiff’s solicitors having decided not to put in any testi- 
mony on the accounting ordered by the interlocutory decree in this 
action, and having notified me that the said accounting was closed 
on the testimony of Jacob Kk. Sidle, now in, it is hereby ordered 
that the respective parties to this action appear before me at my 
office, in the custom-house in the city of St. Paul, in this district, on 
the 27th day of March, 1883, at ten o’clock in the forenoon, to make 
such suggestions and arguments in the matter of said accounting as 
they may desire, and that three days’ notice of such hearing be 
given to the solicitors of said parties prior to the day of hearing. 


March 20, 1885. 
II. Ek. MANN, 
Master in Chancery. 


(endorsed :) Filed April 6, 1885. H. Ie. Mann, clerk. 


l6la And afterwards, to wit, on the 12th day of April, A. D. 
1885, the following exception to master’s report was filed in 
this cause in words and figures as follows, to wit: 


Circuit Court of the United States, District of Minnesota. In Equity. 


THomas LU. Caxririp, Complainant, 
Us. 
Tore MINNEAPOLIS AGRICULTURAL & MECHANICAL ASSOCIATION 
et als., Defendants. 


Exceptions taken by the said complainant to the report of H. E. 
Mann, Isq., one of the masters of this court, to whom it was re- 
ferred to take an accounting and disclesure of all and singular 
the rents, profits, and income of the real estate described in the 
bill in this cause during the time the same has been in the pos- 
session of the defendants, Robert B. Langdon and Jacob K. Sidle, 
to wit, from and after the 22nd day of October, 1878, and to report 
thereon to this court. 

Ist. lor that the said report of said master is not supported by 
the evidence taken on said accounting. 

2nd. lor that said report is against the evidence taken on said 
accounting and contrary to the law applicable thereto. 

ord. lor that the said master should have charged the said de- 
fendants, Jacob Kk. Sidle and Robert B. Langdon, with rents, income, 
and profits for said real estate, which they might have collected, to 
the amount of $5,000 per annum, and which they failed to collect 
by reason of their negligent and improper conduct and care of said 
estate. 
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Ath. For that under the evidence taken by said master he should 
have allowed and charged the said defendants, Langdon and Sidle, 
with some rents, income, and profits for said estate during the said 
time during which the same was in their possession, which they 


‘might have collected and by their negligence did not collect. 


dth. For that said master has certified and reported to this court 
that the said Langdon and Sidle were not chargeable with any rents, 
income, or profits from said Jand during the time they were so in 
the possession thereof. : 
In all which particulars the report of the said master is, as the 
said complainant is advised, erroneous, and the said com- 
161) plainant appeals therefrom to the Jadgment of this honora- 
ble court. 
Ik. C. PALMER, 
BIGELOW, FLANDRAU & SQUIRES, 


Complainant's Solicitors. 
(Endorsed :) Filed April 12th, 1885. H. E. Mann, clerk. 


l61c¢ And afterwards, to wit, on the 19th day of June, A. D.1885, 
the following affidavit was filed in support of a motion to 

amend the interlocutory decree in words and figures as follows, to 

wit: 

Circuit Court of the United States, District of Minnesota. In Equity. 


Tuomas IL. CANFIELD 
Vs. 
The MINNEAPOLIS AGRICULTURAL & MECHANICAL ASSOCIATION et als. 


District OF MINNESOTA, | 
y 4 ) a 8 . 
County of Ramsey, | 


Charles E. Flandrau, being duly sworn, deposes and says that he 
has been, since the filing of the supplemental and amended bill in 
this cause and is now, one of the plaintiff’s solicitors in said cause ; 
that on the 3ist day of January, 1885, an interlocutory decree was 
entered in said cause, which, among other things, ordered, adjudged, 
and decreed that the defendant, James M. Knight, on the payment 
to him of $569.58 should turn over and assign to the complainants 
the ;%, of the stock of the defendants, The Minneapolis Agricultural 
& Mechanical Association, and that upon payment or tender by the 
plaintiff, his heirs or assigns, to the defendant, James M. Knight, of 
the said sum of 8569.58 the said Knight should make and deliver 
to him, the said plaintiff, his heirs or assigns, a deed of conveyance 
in due form of the undivided one-tenth part of the real property 
deseribed in said deerec, and turn over and deliver up to said com- 
plainant the one-tenth part of said stock. 

That in pursuance of said decree this deponent, in the month of 
April, A. D. 1883, called at the house of said defendant Knight in 
Minneapolis for the purpose of tendering to him said sum of 8569.08 
anc offering to him a deed of said 44, of said lands to be executed 
by him; that deponent was met at the door of the residence of 
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said Knight by a lady who reported herself to be a relation of said 
Knight, and said to deponent that said Knight was then too sick to 
see any one on business, but that on the morrow he would be able to 
see deponent at 10 a.m.; that on the next day after such interview 
deponent sent his junior partner, Mr. George C. Squires, to Minne- 
apolis with said money and deed with instructions to eall at ten 
o'clock a.m. on said defendant Kinght and make said tender, and 
demand said deed; that said Squires called on the said Knight 
at the said time and was informed that he could not see said 
Knight and that deponent and the solicitors for said complain- 

ant have been unable since said time to see said Knight ; 
161d that deponent has called on the father-in-law of said Kinght, 

Mr. ‘T. A. Harrison, of Minneapolis, and asked him to 
make said tender, but said Ilarrison declined to do so; that 
deponent has called on Mr. EE. M. Wilson, the counsel for all the 
parties defendant in said cause, and asked him to accept said tender, 
and he has declined so to do; that deponent has called on Messrs. 
Morrison & Fitch, the solicitors who appeared forall the defendants, 
except Sidle and Langdon, and asked them to accept or reject: said 
tender, and they have not done one thing or the other in the mat- 
ter; that deponent believes that the said Knight is sick with con- 
sumption and is ina very weak and failing condition; still depo- 
nent believes that he is well enough to refuse to accept or to aecept 
sald tender if those in charge of him were willing to allow depo- 
nent or the marshal to see him and ask him aif he would accept or 
decline the same, and that they decline to allow this deponent, or 
any other person [to] have access to him, because they do not desire 
that said tender should be made. 

Deponent further says that the tender ordered by said interlocu- 
tory decree to be made by said Langdon & Sidle was duly made by 
this deponent on the Srd day of May, 1855, and was by said defend- 
ants declined and refused; that he has often conversed with the 
solicitors for the said defendants on the point of whether they would 
accept said tenders, and that he has always been assured that the 
said defendants proposed to appeal said cause to the Supreme Court 
of the United States and would not accept any of such tenders, and 
deponent verily believes that said defendant Kiight does not im- 
tend to accept said tender and intends to join with the other de- 
fendants in the appeal of said cause to the Supreme Court of the 
United States. 

Further deponent saith not, except that he makes this affidavit 
for the purpose of procuring from this court an order modifying 
said interlocutory decree, so that the said complainant may have 
the said money so to be paid to said Knight in this court, and, if 
the same is not acceped by said Knight and said Jand conveyed and 
said stock turned over to said complainant within atime to be named 
by this court, that said tender shall be deemed refused by said 
Knight and the final decree in this cause may then be entered. 


CHAS. EK. FLANDRAU. 
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Subscribed and sworn to before me this 19th day of June, 1885. 
[SEAL. | H. Ek. MANN, Clerk. 


(Endorsed :) Filed June 19th, 1885. TT. Ie. Mann, clerk. 


162 And afterwards, to wit,on the 50th day of April, A. D. 
1883, the following further proceedings were entered of record 
in “ 'T. M.” (1), page 772, in words and and figures as follows, to wit: 


Toomas H. CANFIELD 
Us. 
Tire MINNEAPOLIS AGRICULTURAL & MECHANICAL ASSOCIATION ef al. 


The exceptions of the plaintiff to the report of H. Ik. Mann, master 
in chancery, to whom it was referred to take an account of the rents, 
profits, and mecome of the property in controversy in this action, 
while the same was in the possession of the defendants, Jacob Kk. 
Sidle and Robert B. Langdon, coming on for hearing the same were 
submitted to the court by Chas. I. Flandrau, Esq., on the part. of 
the plaintiff, and by IE. M. Wilson, Esq., on the part of the defend- 
ants; whereupon, on due consideration thereof, it is by the court 
ordered that the said exceptions be, and the same are hereby, over- 
ruled, and that the said report of said master, which is on file herein, 
be, and the same is hereby, in all respects confirmed. 


And afterwards, to wit, on the 19th day of June, A. D. 1885, the 
following further proceedings were entered of record in “ ‘T. M.” (I), 
page 7, in words and figures as follows, to wit: 


Tuomas HH. CANFIELD 
vs. 
Thre MINNEAPOLIS AGRICULTURAL AND MrcHANICAL ASSOCIATION 
et al. 


On reading and filing the affidavit of Charles E. Ilandrau, one of 
complainant’s solicitors in this cause, setting forth the difficulty of 
tendering the money to the defendant, James M. Knight,as required 
by the interlocutory decree in this cause, on account of the illness of 
said defendant Knight, it is ordered that the said decree bet and 
the same is so modified that the said complainant deposit the sum of 
$509.58 with the clerk of this court for the said defendant Knight ; 
and that if the sum is not accepted by the said Kimight and the stock 
of Minneapolis Agricultural & Mechanical Association held by him 
is not turned over to the said complainant, and the one undivided 
one-tenth of the land described in said decree is not by the said 
Knight conveyed to the said complainant within ten days after the 
deposit of said money with said clerk, then such tender and money 

shall be deemed refused by said defendant Kwight, and said 
163) complainant may withdraw the same and enter the tinal de- 
cree in said cause with the full force and effect as if said 
money had been tendered to said Knight and said stock and con- 
vevanee demanded of him, and the same had been refused by said 
Knight. 
Rt. I. NIELSON, Judge. 


150 THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 


And afterwards, to wit, on the 30th day of June, A. D. 1885, the 
following aflidavit for final deeree was filed in this cause in words 


and figures as follows, to wit: 
Circuit Court of the United States, District of Minnesota. In Equity. 


Tiromas Hl. Caxrieitp, Complainant, 
Us. 
Tire MINNEAPOLIS AGRICULTURAL & MECHANICAL ASSOCIATION et al., 
Defendants. 


District oF MINNESOTA, 88° 

Charles E. Flandrau, being duly sworn, deposes and says that he 
is one of the complainant’s solicitors in the above-entitled suit; that 
in pursuance of the interlocutory decree entered in this suit on the 
Sist day of January, 1883, he did, on the 5rd day of May, 1883, at 
Minneapolis, in this district, tender to Jacob K. Sidle, one of the de- 
fendants in said suit, the sum of $8,646.55, and did demand of said 
Sidle that he and said defendant, Robert B. Langdon, turn over and 
deliver up to said complainant, Thomas IT. Canfield, the nine-tenths 
part of the capital stock of the Minneapolis Agricultural and Me- 
chanical Association, one of the defendants in this cause, and that 
they execute, make, and deliver to said complainant, his heirs and 
assigns, a deed of conveyance in due form of the undivided nine- 
tenths part of the lands described in said decree, and did then and 
there present to said Sidle such deed of conveyance for his execution 
and delivery; and that he, said Sidle, for himself and said Robert 
b. Langdon, did then and there wholly refuse to accept said tender, 
or to turn over said stock, or to execute said conveyance; that said 
tender and demand was made in writing, and was refused in writ- 
Ing, Which said writings are both hereto attached and made part of 
this affidavit. 

Deponent further says that in pursuance of the order of this court 
made in this cause on the 19th day of June, A. D. 1885, this depo- 
nent deposited with the elerk of this court the sum of $569.58, in law- 
ful money of the United States, for the said defendant, James M. 
Knight; on the 19th day of June, A. D. 1885, in comphanee with 

the said interlocutory decree of this court of the olst day 
l63a of January, 1885, as modified by said order of June 19th 

aforesaid, and took from said clerk a written receipt for the 
same, Which said receipt is attached to and made a part of this affi- 
davit; and that deponent is informed by said clerk that the said 
Knight has not accepted said deposit, and that the same still re- 
mains In the hands of said clerk, and deponent verily believes such 
Information to be true. 

And deponent further savs that he is informed by his client, 
Thomas If. Canfield, the said complainant, that said Knight has not 
turned over to him the one-tenth part of the capital stock of said 
Minneapolis Agricultural and Mechanical Association held by him 
nor any part thereof, nor lias he executed to or delivered to him any 
conveyance of the one undivided one-tenth part of said lands, de- 
scribed in said decree, or of any part thereof, as he is commanded 
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to do by said decree, and deponent verily believes said information 
to be true; and further deponent saith not, except that he makes 
this aflidavit to procure from this court the final decree in this 
cause. 


CHAS. I. FLANDRAU. 


Subscribed and sworn to before me this 30th day of June, 1883. 


[sEaL.] H. E. MANN, Clerk. 


Circuit Court of the United States, District of Minnesota. In Equity. 
THomas H. Canrietp, Complainant, 
US. 

Tire MInNeApoLis AGRICULTURAL AND MECHANICAL ASSOCTATION, 
The State National Bank of Minneapolis, James M. Knight, Do- 
rilus Morrison, Rufus J. Baldwin, William S. King, Jacob Kk. Sidle 
and Robert B. Langdon, William D. Washburn, Sumner W. Farn- 
ham, James A. Lovejoy, and George <A. Brackett, Defendants. 


To Jacob Kk. Sidle and Robert B. Langdon, two of the above named 
defendants. 

GENTLEMEN: In pursuance of the interlocutory decree made in 
the above-entitled cause on the 5lst day of January, 1855, I hereby 
tender to you the sum of eight thousand six hundred and forty-s1x 
55. dollars, and demand of you that you do turn over and deliver 
up to me the nine-tenths part of the « capital stock of the Minneapolis 
Agricultural and Mechanical Association, one of the defendants in 
said cause, and that you do execute, make, and deliver to me and 
my heirs and assigns a deed of conveyance, In due form, of the un- 
divided nine-tenths part of the lands described in said decree, and 
I do hereby present to you such deed of conveyance for your execu- 

tion and delivery as aforesaid. 
164 Dated May ord, 1883. 
THOMAS H. CANFIELD, 
Complainant. 
Kk. C. PALMER, | 
BIGELOW, FLANDRAU AND SQUIRES, 


Complainant's Solicitors. 

Mndorsed :) The within tender, demand, and presentation of deed 
was made this 5rd day of May, 1585, and is by us declined. Sidle 
& Langdon, by H. Kk. Sidle. 

United States Cireuit Court, District of Minnesota. 
THomas IT. CANFIELD 
's. 

Tire MINNEAPOLIS AGRICULTURAL & MECHANICAL ASSOCIATION ef al, 

Received of the plaintiff above named the sum of five hundred 


sixty-nine dollars and fifty-eight cents, being the sum mentioned in 
an order of this court of the date of June 19th, 1585, to be deposited 
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with the clerk of said court for the defendant Knight, and which 
sum Was deposited with me to meet the requirements of said order. 


Saint Paul, June 19th, 1885. 
H. E. MANN, Clerk. 


JuNE 50rn, 18838. 


The above sum of money was returne “1 to me. 


THOM’s H. CANFIELD. 
(Endorsed :) Filed June 30th, 1885. Hf. E. Mann, clerk. 


fterwards, to wit, on the 30th day of June, A. D. 
iv final decree was filed in this cause in 


~~ 


lb And ; 
he follown 

? 1g : 
words and tigures as follows, to wit: 


Final Th Cree, 


Circuit Court of the United States, District of Minnesota. In Equity. 
Creneral Term of June, 1883. 
Tuomas TH. Canrreip, Complainant, 
rs. 

THe Muixneaports AGricunrcuran & MercHWANICAL ASSOCIATION, 
Phe State Natt ional Bank of Minneapolhs, James M. Knight, Dor- 
ilus Mo Prison, Rufus J. Baldwin, William 8. Ning, Jacob Ix. Sidle, 
Robert B. anna William D. Washburn, Sumner W. Farnham, 
James A. Lovejoy, and George A. Brackett, Defendants. 

JUNE 50TH, 1885. 
Present: Hon. R. Kt. Nelson, judge. 
This cause came —to be heard at the last term of this court and was 
AY counsel, and thereupon, fon | consideration thereof, it Was 
Ooracred, adjudged, and deerced as tollows, VIZ: 


That all the capital stock of the defendant, The Minneapolis Ag- 
ricultural & Mechanical Association, is the property of, and belongs 
In equity to, the complainant, Thomas H. Canfield, and that the 
7 to the same is by this decree hereby vested in the said 
complainant and transferred to him free, clear, and discharged of 
and from all liens, incumbrances, and charges of any and all kinds. 
It is further ordered, adjudged, and decreed by this court that the 
land described in the bill of complaint in this cause, to wit: The 
northwest quarter of the northeast quarter of seetion thirty-six (36), 
In township (29) twenty-nine of range twenty- four (24), and the west 
three-fourths of the hort Least quarter of the same quarter section 


according to the United States Government survey, situate, lying, 


ae 
‘ 


and being in the eae of ienkenin and State of Minnesota, and 


i i 


] 


mn oi district, belong In equity to the said complainant, Thomas 
I. Cantield, free and discharged from all liens and encumbrances, 
thes, ‘a claims of title of the said defendants, and of any and 
either of them; and that the legal and equitable title to said land 
and to each and every part thereof is by this decree thereby 


we 
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vested in said complainant, his heirs and assigns, in_ fee- 
simple, forever, free and discharged of and from all claims, 


liens, charges, incumbrances, titles, and claims of title of 


166 — said defendants, or of any or either of them, or of any per- 


son claiming by, threugh, or under them, or either of them, 
since the commencement of this suit; and that this decree shall stand 
for and operate as a full and complete conveyance of said land to 
said complainant, his heirs and assigns, forever, in fee-simple, and 
also of said stock, and shall pass tohim and them all the title which 
said defendants, or any or either of them, have now, or have had 
since the commencement of this suit, in or to said land or any part 
thereof, and in and to said stock ; and that this decree or a certified 
copy thereof may be recorded in the office of the register of deeds 
of the said county of Hennepin, with the fall force and effect of a 
conveyance of said land; and that the said defendants, and each 
and every of them, and all persons claiming by, through, or under, 
them, or either of them, since the commencement of this suit, are 
hereby forever barred from setting up or asserting any title, legal or 
equitable, to said land or to any part or parcel thereof, or to said 
stock. 

Further ordered, adjudged, and deereed, That the said defendants 
deliver immediate possession of said land, and of each and every 
part thereof, to the said complainant, and that he have the proper 
writ of this court and the assistanee of its officers to place bim in 
such possession ; and that the said complainant recover lis costs and 
disbursements of this cause from said defendants, to be taxed by the 
clerk of this court, and that he have execution therefor. 

Rh. RR. NIELSON, Judge. 

(endorsed :) Filed June 50th, 1885. Hf. Ie. Mann, clerk. 

167 And afterwards, to wit, on the 2nd day of July, A. D. 1883, 
an appeal was prayed for and the same allowed in words and 
fivures as follows, to wit: “TP. M.,” U*) page 27. | 


Thomas LL. CANFIELD 
vs. | 
THe MINNEAPOLIS AGRICULTURAL & MECHANICAL ASSOCIA TON ef al. 


A final decree having been rendered in this cause at this June 
term, to wit, on the 50th day of June, A. D. 15585, and defendant, by 
its counsel, having in open court prayed an appeal to the Supreme 
Court of the United States, and having presented to the court a cita- 
tion, due service of the same being admitted thereon by counsel of 
plaintiff, and the court being fully advised in the premises fixes the 
appeal bond to operate as a supersedeas in the sum of ten thousand 
dollars, and said defendant thereupon presents a good and suflicient 
bond in the penal sum aforesaid, and on inspection thereof the court 
approves the same. 

Whereupon and in consideration of the premises aforesaid it 1s 
hereby ordered that said appeal be, and the same is hereby, al- 
lowed. 

20—175 
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168 And afterwards, to wit, on the2nd day of July, A. D. 1885, 
the following bond on appeal was filed in this cause in the 
words and figures following to wit: 


In the Cireuit Court of the United States for the District of 
Minnesota. 


Tuomas II. CANFIELD 
Us, 


Tune Minnearvontis AGRICULTURAL & MECHANICAL ASSOCIATION, 
Jacon K.Srpie, Roperr B. LANGpon, et als. 


Know all men by these presents that we, Jacob K. Sidle and 
Robert B. Langdon and Jas. M. Knight, as principals, and ITenry G. 
Sidle and Ich b. Ames, as sureties, are held and firmly bound unto 
Thomas HH. Canfield, the complainant above named, in the full and 
just sum of ten thousand dollars, lawful money of the United States, 
to be paid to the said Thomas H. Canfield, his executors, adminis- 
trators, or assigns; for which payment, well and truly to be made, we 
bind ourselves, our heirs, executors, and administrators, jointly and 
severally, by these presents. 

Scaled with our seals and dated this 2nd day of July, 1 1883. 

Whereas on the 30th day of June, A. D- 1883, a decree was ren- 
dered against the defendants in the above-entitled action, and the 
sald defendants have prayed an appeal from said decree to the Su- 
preme Court of the United States to reverse said deeree, which said 
appeal has been duly allowed, and a citation directed to the said 
complainant, citing and admonishing him to be and appear ata 
term of the Supreme Court of the United States to be holden at the 
city of Washington, in the District of Columbia, on the 2nd Monday 
of October, A. D. 1885, has Leen duly issued : 

Now, therefere, the condition of the above bond is such that if the 
said defendants shall prosecute their said appeal to effect and an- 
swer all damages and costs if they fail to make their appeal good, 
then the above obligation to be null and yoid; otherwise to remain 
in full foree and efleet. 

ROBERT B. LANGDON, 
sy WILSON & LAWRENCE, 
Ilis Attys. 


[SEAL. | JACOB Kk. SIDLE. 
~ H. G. SIALE. 
PSEA JAMES M. KNIGHT, 


By WILSON & LAWRENCE, 
Tlis Attys. 
[SEAL. | ELI B. AMES. 


STATE OF MINNESOTA, 
County of Hennepin, 8 
169 Henry G. Sidle and Eli B. Ames, being each duly sworn, 
doth depose and say, each for himself, that he is resident of 
and frecholder of the State of Minnesota and worth the sum of ten 
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thousand dollars over and above his just debts and property exempt 
from executions. 
ELI B. AMES. 
H. G. SIDLE. 


Subseribed and sworn to before me this 2nd day of July, 1885. 
[sEAL. | Ik. M. WILSON, 
Notary Public, ITennepin [| County], Minn. 


(Endorsed :) The within bond is approved, an appeal allowed, and 
an order of superscdeas granted. July 2nd, 1555. hh. Rt. Nelson, 
judge. Filed July 2nd, 1883. Oscar B. Hilis, clerk. 


170 Complainant’s Testimony & Lehibits. 
Circuit Court of the United States, District of Minnesota. In Equity. 


Toomas TH. Canrreip, Complainant, 
vs. 
Tue MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION ef 
als., Defendants. 


i. C. Palmer, Chas. . Flandrau, complainant’s solicitors. Bigelow, 
Flandrau & Squires, of counsel for complainant. 


171 United States Cireuit Court, District of Minnesota. 


Thomas If. CANFIELD 
vs. 
Tut MINNEAPOLIS AGRICULTURAL & MECHANICAL ASSOCIATION et al. 


sr. Paun, April 28, 1881. 

Pursuant to the annexed appointment and order the plaintiff ap- 
peared by I. C. Palmer, sq., and Chas. E. Flandrau, Esq., and the 
defendants by Messrs. Lochren, McNair & Gilfillan, and Ie. M. Wil- 
son, Thomas Lowry, and Morrison & Fitch, their solicitors. 

Rufus J. Baldwin, a witness produced on the part of the plaintiff, 
being first duly sworn, deposes and says: 

My name is RufusJ. Baldwin. I reside at Minneapolis, Minn. I 
have no particular occupation at present. In 1872 and 1875 I was 
‘ashier of the State National Bank of Minneapolis. R. J. Menden- 
hall was president of that bank at that time. The directors were R. 

J. Mendenhall, myself, Chas. I. Vanderburg, A. M. Reed, S. 
172. =H. Chute; can’t say positively as to remainder of board at 

that time; think Ovid Penny was; think W. W. McNair was; 
don’t think T. A. Harrison was, vet he may have been; can’t tell 
what the number was at that time. The number was increased at 
some time. I was the cashier. The bank kept a set of books—a 
ledger, cash-book, collegtion register, depositors’ ledger, note register, 
outward draft-book, and other subsidiary books. Probably Henry 
Tucker was then our book-keeper, and yet I will not be positive. If 
not he George Bb. Shephard was.) Mr. ‘Pucker was in) Minneapolis 
the last | knew of him. JI have not seen him since I left in October 
last. Mr. Shephard is in Minneapolis. 
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Notes discounted or purchased by the bank were entered in_ the 
ledger and the note register. refer to the general ledger. They 
were entered inthis in theageregate. Each specific item of this kind 
was entered in the note lig fimadea loan for the State Na- 
tional Bank to George A. Brackett of $10,000. I cannot locate the 
time accurately from recollection ; : was about Aprils, 1875. I re- 
ceived certain notes made by Wim. Ss. King to George A. Brackett as 
collateral. The notes were for $14,000. in the avercgate. Their 
dates I cannot identify from recollection, and as collateral to the 
King notes to Brackett there were 200 shares of the capital stock of 
the Minneapolis Mechanical and Agricultural Prorat ~eome I also 
discounted for R. J. Mendenhall certain notes of Wim. S. Kine to 
him, amounting to 86,250. My recollection is not distinct as to the 
number of these notes. As collateral to these Mendenhall notes were 
also 100 shares of the capital stock of the Minneapols Agricultural 
and Mechanical Association. This Mendenhall discount transaction 
was not far from the same time of the discount of the Brackett note. 
It is my impression it was afterwards, but would not be positive 
about it. These notes discounted by the bank were entered on the 
note register. The 310,000 Brackett note was entered on the note 

register—that is, it should be in the regular course of busi- 
175) ness. [have no recollection about this particular transaction, 
but have no reason to doubt 1f was so entered. 

The king notes, which | received in connection with the Brackett 
note, were not entered on any book. They were pinned to the note to 
Which they were collateral and put in the pocket-book in which the 
bills rec cy ible of the bank were kept. The certificates of the 200 
shares of stock were also pinned to that note. The King notes to 
Mendenhi i were entered in the note register. There was no column 
in that register for the entry of payments made from time to time 
on the notes entered. There was no column in that register for the 
entry of payments generally. When notes of that character were 
paid the entry would be made in the column in the note register 
headed “ Remarks.” If partial payments were made they would be 
entered in the same column. My connection with that bank con- 
tinued until July, 877. At that time the Brackett and Menden- 
hall notes and the collaterals aud stock were in the possession of the 
bank. [think interest for some portion of the time had at that 
time been paid on the Brackett note. No payment had been made 
on the principal. Nothing had been paid, to my knowledge, on the 
14,000 King notes at that time, either principal or interest. The 
Brackett note drew 12 per cent. interest per annum; don’t remember 
what rate of interest the King notes attached to that drew; have no 
recollection about it. I don’t remember whether, at the date I left 
the bank, anything had been paid on the King notes to Mendenhall. 
My impression is there had; could not tell by whom. The note 
register would show such payments. [ don’t think the note register 
would show any payment of interest. The book-keeper kept the 
note reeister—either Mr. Tucker or Mr. Shephard. When I left the 
bank Mr. Widstrand was book-keeper ; he had been for some tinte— 
C. A. Widstrand; he is at Minneapolis. Ile succeeded Mr. Tucker 
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as book-keeper. We had no other book-keeper but Tucker, 
174 = Shephard, and Widstrand covering this period from 1572 to 

1877. Joseph Dean succeeded me when I retired. [Te con- 
, tinued cashier to the first of the following January. Mr.T. A. Harri- 
son was president of the bank when | retired, and Mr. Dean beeame 
cashier. 

I remember the sale of the capital stock of the Minneapolis Agri- 
cultural & Mechanical Association, Including these 500 shares, by 
John T. Gilman, Sept. 15, 1877. It was m: ade at the city hall, Minne- 
apolis, at the street door. At that date there was due the bank in 
the neighborhood of $13,000, for which this 500 shares of the stock 
were pledged ; can’t tell whether there had been payments made on 
the Brackett and Kine notes between the time I left the bank and 
the date of this sale; not to my knowledge ; can’t say how near the 

$13,000 was due the bank at that time. There was due the bank on 

the notes, as I computed, a little less than 315,000, but there were 
expenses attending the transaction which I did not know then, and 
I don’t know as I do now. The whole amount was over 813,000. 
Mr. J. M. Knight purchased the stock at that sale. I think his bid 
was $13,000 for the whole SOO shares. Fle was not connected with 
the bank at that time. Tle is a son-in-law of the president of the 
bank. He was conducting a harness business—manufacturing har- 
ness—at Minneapolis; manufacturing and wholesaling both, I think, 
at that time. That sale was not numerously attende d—not much of 
acrowd. It isa public place. I don’t remember of Mr. Dorilus 
Morrison being there; he may have been. [ was there; can’t say 
whether T. A. Harrison, president of the bank, was there or not; 
ean't remember, to identify, but three different persons who were 
there, but there was a number of others; don’t remember whether 
King was there. J don’t remember how many bids were made. 
There was more than one bid made; don’t know who made the 
first bid, or how much. Mr. A. M. Reed, besides Mr. Nnight, 
inade a bid. He was one of the directors of the bank at 
that time; don’t remember the amount of his bid; can’t say 
who else bid besides Mr. Reed and Mr. Itnieht; can’t 

175s say whether that sale was adjourned from forenoon till after- 
noon. Mr. Brackett has always been solvent, in a sense, but 

yet he has not always been in a condition that the amount of that 
note could readily be made from him. The discount of $10,000 was 
not altogether made upon the strength of the collateral. We had 
Mr. King’s notes and the collateral and Mr. Brackctt’s name. — | re- 
garded the loan as a safe one. I should say of Mr. King, as of Mr. 
Brackett at that date, he was solvent in a sense—solvent as to small 
claims. Mr. King’s name added to thesecurity. | should not have 
made the loan on Mr. King’s name or Mr. Brackett’s alone, but with 
both their names and the collateral [ regarded the loan as a safe 
one. Each name was some responsibility, but the collateral was the 
the chief security. I think IT would not have made the loan on both 
names together. No effort was made to collect from Mr. Brackett 
personally by legal process. No atte mpt was made to collect from 
Mr. King by leg ral process. They were not coerced by legal procecd- 
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ings to pay, because I never regarded either of them coercible—I 
mean I did not think I could realize the debt by legal proceedings 
against either or both of them. 

Mr. Brackett’s pecuniary prospects did not improve after 1872 up 
to 1S77. I think he was less responsible pecuniarily at the date of 
the sale than at any other period back to 1875. I do not know 
whether his 810,000 note was surrendered to him after this sale. I 
do not know what became of it; do not know what became of the 
King notes for 814,000. I think I had the Brackett and King notes 
at the time of the sale to compute the amount due on them. Ithink 
[ left them in the custody of the bank; I don’t know whether the 
amount of the sale or any part of 1t was applied as a payment on 
the King or Brackett notes. I did not, to my recollection, make 
any endorsement of payinents on them. <At the date of that sale 
Mr. King’s pecuniary condition was not good. I don’t know the 

time he went Into bankruptey, whether before or after that 
176 sale; probably after. At the time of the discount of the notes 

from King to Mendenhall Mr. Mendenhall was regarded as 
solvent. I think he endorsed the notes. I cannot tell whether 
those notes were ever protested. My impression is that the indorser 
waived protest, but [T would not be sure about that. Mr. Menden- 
hall ceased to be president of that bank, I should think, in about 
LS74. When the King notes to Mendenhall fell due I don’t know 
why Mr. Mendenhall did not pay them. I don’t think Mr. Men- 
denhall’s pecuniary condition was good in the fall of 1873. Te had 
stock in the bank in the fall of 18753; don’t know how much; I 
should think §$15,000—stock worth that amount. No measures were 
ever taken to collect the King notes of Mr. Mendenhall. Mr. Men- 
denhall became utterly insolvent, [ think, in about 1875. I had 
such of the notes from King to Mendenhall as were unpaid in my 
possession when making the computation for that sale. I did not 
make any endorsement or application of payment arising out of 
that sale upon those notes ; have no knowledge whether any one did. 
I left those notes in the custody of the State National Bank ; don’t 
know as I have seen this note register since Mr. Reed took charge of 
the bank assets, about 1S78—some time in that year, I think. Mr. 
Reed is reputed to be in Ohio. He has not removed his residence 
from Minneapolis. 


Further examination of Mr. Baldwin postponed until April 29th’ 
1881, at 10 o'clock a.m. 
Aprrin 29, 1881. 
The same parties appeared by the same solicitors and the exami- 
nation of Rurus J. Batpwin being resumed, further testifying, he 


Sa Vs ; 
« 


(). State whether or not at or prior to the time of the sale of this 
stock to Mr. Knight and after you had computed the amount due 
the bank on these notes you informed Mr. T. A. Harrison of the 
amount which was due the bank ? 

A. I have no recolleetion on that subject. 


. 
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177 Q. At or about that time did you tell Mr. Harrison that it 
was necessary to have some one there who would bid the 
amount which was due the bank ? 

A. I have no recollection. 

Q. Do you say that you did not so tell him? 

A. No, sir. 

Q. Had you charge of any matters for the bank in the way of dis- 
posing of its assets or collecting its debts at or about that time? 

A. [ had. 

Q. Did that include these notes and collaterals ? 

A. I had matters put in my hands to attend to—specific matters. 
IT had no general charge. 

Q. State whether or not this transaction involved in the sale of 
this stock and the computation of the amounts due on the notes to 
the bank was one of those specific matters ? 

A. It was. 

Q. Did Mr. Knight pay the amount of his bid on the stock ? 

A. I don’t know. : 

Q. Did he give his check indorsed by T. A. Harrison for the 
amount ? 

A. I have no recollection. 

Q. Did you state that such a check was good and would be ac- 
cepted as payment ? 

A. I have no recollection of having so stated. 

Q. Do you say that you did not so state? 

A. I do not. 

Q. Have you just read the testimony of Mr. T. A. Harrison, taken 
here yesterday in this case? 

A. I have. 

Q. After reading that testimony do you wish to change any of 
your answers to the preceding questions ? 

A. I do not. 

(). Did you participate in any way in the arrangement by 
175) so which Mr. Knight transferred nine-tenths of that stock to 
Dorilus Morrison ? 

A. I have no recollection of participating in that transaction, ex- 
cept to draw a paper having reference to a portion of it. 

Q. Was that a paper which was executed or signed by any 
parties ? 

A. Yes, sir. 

Q. By whom ? 

A. Mr. Morrison. 

Q. What became of the paper? 

A. I ean’t say what became of it—what was done with it after | 
drew it. 2 

(. In whose custody did you leave it? 

A. I have no recollection. 

Q. For whose benefit was that drawn, if any one? 

A. Mr. Knight’s. 

(). Hlow did it become necessary for Mr. Morrison to draw a paper 
for the benefit of Mr. Knight in that transaction ? 
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A. I ean’t tell you. 

Q. Who was present when that paper was drawn or signed ? 

A. I was present when it was drawn; who was present when it 
was signed I don’t know. 

Counsel for the complainant call upon the counsel for the defend- 
ants who are represented—Messrs. Langdon & Sidle being repre- 
sented by Messrs. Lochren, McNair & Gilfillan, and all the other 
defendants being represented by Messrs. Morrison & Iiteh—to pro- 
duce said paper. Counsel for the defendants decline to produce the 
paper for any other purpose that to be put in evidence., 

(. You state that this paper was for the benefit of Mr. Knight ; 
state whether or not 1t was also for the benefit of Mr. T. A. Harrison. 

Objected to by defendants as Incompetent and also because the 
paper is the best evidence. 

179 A. I don’t know that it was. 
(). State whether you recollect the tenor and effect of the 
paper in substance. 

Objected to by defendants as immaterial. 

A. I think I do. 

(). State whether or not Mr. Morrison paid any money to Mr. 
Knight, or the State National Bank of Minneapolis, or any one act- 
ing for or in the interest of Mr. Knight, or said bank, on account of 
the transfer of said stock from Mr. Kuieht to fim, 

A. I have no knowledge on the subject. 

Q. State whether or not the State National Bank of Minneapolis 
was paid the amount for which said stock was struck off to Mr. 
Knight. 

A. I know nothing about it. 

(). If that transaction was in your charge, how is it that you do 
not know whether such payment was made or not? 

A. Beeause ny connection with the matter terminated with the 
sale. I had nothing to do with the receiving or application of the 
proceeds of the sale. Iwas not an inside officer of the bank. I 
made the sale and turned the matter over to the proper officers of 
the bank; I don’t know whether to Mr. Dean, the cashier, or to 
some one else. 

Q. In what Look kept by the bank ought any entry of the pay- 
ment of the amount of that bid to appear? 

A. I can answer the question if the books were kept in the same 
way they were under my administration. 

Q. You may answer on that basis. 

Objected to by defendants as incompetent and immaterial and as 
being based upon a hypothesis. 

A. If it was paid for, cash would be debited with the amount, 
and it would be crossed off on the note register; I mean by that the 
bills-receivable register—the same thing. 

Q. What would be crossed off? 


Same Objection. 
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180 A. The note paid. 
Q. Did not Mr. T. A. Harrison assume the Habilities of the 
bank and acquire the assets of the bank at the time it went into 


_ diquidation, or at any time? 


Objected to as immaterial by defendants. 


A. I never knew that he did. 

Q. Had Mr. T. A. Harrison any personal interest in the debt for 
which the stock was pledged as collateral ? 

A. Not to my knowledge. 

Q. State when the bank commenced to go into liquidation. 

Objected to as immaterial by defendants. 


A. I think the vote of the directors was in July, 1877, and I think 
it took effect January 1, 1878. 

(. State the time when that paper was drawn by you and signed 
by Mr. Morrison, to which you have referred. 

A. It was some time subsequently to this sale; but the particular 
date I cannot state. 

Q). Did the paper itself bear date? 

Objected to by defendants as incompetent and not the best evi- 
dence. 


A. I think it did. : 

Q. About how long after the sale of the stock—I mean the auction 
sale ? 

A. I ean tell you the date of the paper, if that is what you want. 

(). Please state the date. 

Objected to by defendants as incompetent and not the best evi- 
dence. 

A. The paper bears date of December 51,1877. I presume it was 
drawn about that time. 


Cross-examination: 


(). You have spoken of the pledging of 500 shares of the 

181) =Minneapolis Agricultural and Mechanical Association and of 

the sale of 800 shares; please explain about the 500 other 
shares of said stock so sold. 

Objected to as improper cross-examination, Incompetent, and im- 
material. 

A. Subsequent to the time that the bank received the collateral 
from Mr. Brackett and Mr. Mendenhall I made a personal loan to Mr. 
King and received from him 500 shares of the stock of the Minne- 
apolis Mechanical and Agricultural Association as collateral security 
for the personal Joan and additional security to the bank for the 
amount due on the paper then held by the bank, Mr. King agree- 
ing that the bank might hold the whole S00 shares as_ collateral 
security for the paper which it held and myself the 500 shares for 
the personal loan. 

21—175 
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Q. About when was this transaction last spoken of? 

Same objection. 

A. I ean’t, from veeollection, tell the date. 

(). As near as you can? 

A. Irom recollection—independent recollection—I can’t tell even 
the neighborhood of it. , 

(. Was it before or after August, 1875 ? 

Same objection. 

A. I ean’t tell the date from recollection ; it was after the original 
Joan by the bank and before the sale. 

Q. Can you refresh your recollection by looking at the record of 
your former testimony in relation to this matter? 

A. IT ean look at the reeord. 

Q. Was it before or after you first heard of any negotiations be- 
tween Win. S. King and the complainant, Canfield, respecting the 
fair ground ? | 

Same objection, and assuming a matter not vet in evidence. 


A. I think it was before. 

(). You stated that the sale of the stock was made at the 
182. ~— door of the city hall; please be a little more definite; state 
What door. 

A. In Minneapolis there is a building belonging to the city known 
as the city hall; it covers an entire block and is bounded by streets 
on each side; the ground floor is occupied mainly by the post office ; 
the sale occurred at or near the door leading to the lobby of the 
post office from Nicollet street. Nicollet street and Nicollet avenue 


are the same. 
R. J. BALDWIN. 


Adjourned until Saturday afternoon at 1.50 o’clock, April 80, 
1S8s1. 


Trromas A. ITArrtson, a witness produced on the part of the plain- 
tiff, being first duly sworn, deposes and says: My name is Thomas 
A. Harrison; reside at Minneapolis; am president of the Security 
Bank. I was president of the State National Bank of Minneapolis 
one term; I think about four years previous to the resignation of 
Mr. Baldwin as cashier. I succeeded Mr. Mendenhall as president, 
R. J. Mendenhall. I heard the testimony of R. J. Baldwin given 
this forenoon; can’t say whether I was president of that bank when 
the Brackett & Ising notes, testified about by Mr. Baldwin, were dis- 
counted or not. I never heard of those notes, I believe, until to- 
day. I suppose I am president of that bank now; it is in a state of 
liquidation. I remember this sale of the stock of the Minneapolis 
Agricultural & Mechanical Association in 1877. I was president of the 
bank at that time. [suppose that sale was made under the direction of 
the bank officers. Mr. Baldwin attended to that business. After Mr. 
Dean was elected Mr. Baldwin attended to all the outside affairs. The 
bank was doing business at that date We had not resolved to go 


Nn 
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185 into liquidation at that time. I was present at that sale. I did 
not bid. Mr. Dorilus Morrison was not present to my recollec- 
tion; he might have been; don’t remember that Mr. W. S. King 
was. Mr. Baldwin stated to me the amount which was due the bank. 
Mr. Baldwin made the computation and stated to me the amount, 
and I understood that was the correct amount. My recollection is 
that amount was about $13,000; [ think a little over that sum. The 
highest bidder for that stock was James M. Knight. It was struck 
off to him. Mr. Kiight was not an officer of the bank or a stock- 
holder. I don’t suppose he knew what was due the bank, except as 
I told him; I think I told him. He was then my son-in-law. I 
understood that stock then represented the fair ground property, 
some sixty acres of land. I guess I conferred with Mr. Knight about 
bidding on that property. I know I did; I know I went over to 
Knight’s and asked him to did on it. Of course he came to bid 
there at my request. Mr. Baldwin said it would be necessary to 
have some one there to bid or it would not bring what was due the 
bank. I presume I asked Mr. Knight to bid what was due the bank, 
or thereabouts. I don’t know to whom the stock was delivered after 
it was bid off. I don’t recollect that at all; [ know nothing about 
to whom the notes were delivered to which the stock was collateral. 
Mr. Baldwin was attending to these outside affairs as agent for the 
bank. I believe this amount of $13,000 was paid over. It was ac- 
cepted as a payment, at any rate. Mr. Knight drew a check on the 
State National Bank and [I endorsed it. I had money enough in the 
bank to pay it. The check could not be charged to me in the bank ; 
my endorsement gave it eredit; don’t know whether Mr. Knight 
had money on deposit in the bank or not. Mr. Kuight asked me 
what shall I pay in. I said give your check. He said they would 
not take it. 1 said maybe they will with my endorsement. That is 
the whole history of it. My money was there before the check was 
given. 
184 (). Did the bank receive any actual money in the transac- 
tion? 
A. The money was there before the check was given. 
(). Your money ? 
A. |] had the deposit then in the bank ; [suppose it was mine. 
Q. Did you have $138,000 on deposit then when the check was 
given ? 
A. Yes; a good deal more. 
Q). State whether the check was paid with your money? 
A. The parties there in interest accepted the check ; [I suppose it 
was paid. 
Q. Was the cheek charged against your account ? 
A. I don’t know whether it was or not. I never heard anything 
more about it after it Was accepted in payment for the stock. 
Q. Who accepted the check * ? 
A. Well, I think Mr. MeNair was there and said it was good, and 
I think Mr. Baldwin was there and said that check was good. 
(). Do you refer to any one but Mr. McNair and Mr. Baldwin 
when you say they accepted the check ? 
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A. I don’t remember anybody else. 

Q. Was Mr. Knight a depositor in that bank at that time ? 

A. He might have been, but I do not know. 

Q. Did the bank ever deliver the certificates of stock to Mr. 
Knight ? 

A. I don’t know. 

(). State whether or not Mr. James M. Knight paid any money on 
account of that bid to you or to the bank. 

A. He never paid any to me; I don’t know what he did outside 
of that. : 

Q. Was you an officer of the Minneapolis Agricultural and Me- 
chanical Association at any time? 

A. No, sir. 
1S5 Q. Do you remember the reorganization of this association 
after this stock was struck off to Mr. Knight ? 
A. I knew nothing about it. 


Q. lave you any knowledge of the sale or transfer of any part of 


this stock from Mr. itnight to Dorilus Morrison ? 

A. I did not know it at the time; I was not present; I did not 
know if was conveyed. 

Q. Did you confer with Mr. Knight at any time after the stock 
was struck off to him as to what disposition should be made of it or 
any part of it? 

A. | have no recollection of ever speaking to Mr. Knight on the 
subject after | asked him to go over and bid off the stock. I don’t 
believe there was ever any conference between him and me on the 
subject. 

(). [low long after you asked Mr. Knight to go over and bid on 
the stoek did you indorse that cheek? 

A. I think I endorsed it before he went over: that is my recol- 
lection. 

Q. Do you know whether Mr. Morrison paid Mr. Knight anything 
for the stock ? 

A. I do not. 

After the sale of the stock what became of the Brackett note 
and the King notes, both to Brackett and to Mendenhall ? 

A. I don't know. 

When did you last see those notes ? 

A. I don’t believe I ever saw them at all; I was not active in the 
business of the bank. 

(). What officer or agent of the bank would know, or ought to 
know, what became of those notes 

A. I think Mr. Baldwin ought to know, but am not absolutely 
certain that he ought, and Mr. Reed ought to know whether they 
were among the papers of the bank, and I think they are not, or I 
should have heard of them. 

Q). [lave you any of the books of the bank in your posses- 

sion? 
186 A. ‘There are none of those books in my possession. 
Q). In whose custody or care are the books of the old bank ? 

A. A.M. Reed, I think; he is the last agent of the institution. 
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Q. What was Mr. Reed appointed to do for the bank ? 
A. Collect the assets—whatever was due the bank. 
Q. Were the papers and notes and books of the bank turned over 


., to him for that purpose ? 


A. ‘They were. 

Q. When? 

A. Some time in 1878, I think it was; I could not state with cer- 
tainty the day. 

(Q. At or about the time of the sale of the stock of the association, 
did you have any conversation with Wm. 8. King in regard to it? 

A. I don’t think we ever spoke on the subject in the world— 
never. | 

Q. Did you have any such conversation with Mr. Geo. A. Brackett ? 

A. Never to my knowledge; I don’t believe we ever spoke on the 
subject. 

Q. Or with Dorilus Morrison ? 

A. Never in the world. 

T. A. TIARRISON. 


Davin A. SEcomb,a witness produced on the part of the plaintiff, 
being duly sworn, deposes and says : 
My name is David Secomb; I reside at Minneapolis, Minnesota ; 
am an attorney-at-law. 
Q. Do you remember in 1873 of Mr. Wm. S. King making a loan 
from the Second National Bank of St. Paul, and pledging certain 
gas stock as security therefor ? 
187 Objected to by defendants Sidle & Langdon as immaterial 
and incompetent. Other defendants make the same objec- 


A. Nay. 

Q. State whether or not, subsequent to July, 1875, you received 
from the Second National Bank of St. Paul a certificate of S10,000 
of stock in the Minneapolis Gas Light Co. or any other stock as the 
property of Wm. 5. King. 

Same objection. 

A. Nay. 

Q. Was you present at the taking of testimony of Rufus J. Bald- 
win in the trial of an action before Judge Wilkin in which Rufus J. 
Baidwin and the State National Bank of Minneapolis were plaintiffs 
and the Minneapolis Agricultural and Mechanical Association, Wim. 
S. King, and Thomas H. Canfield were defendants, such trial being 
had in the year 1874 at the office of Cornell & Bradley, in the 
city of Minneapolis ? 

A. I do not remember that I was, and to the best of my recollec- 
tion I was not. 

(). State whether or not you was not a witness on that trial your- 
self. 

Objected to as immaterial by defendants. 


A. Yea. 
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(). Ifave you any knowledge of the loan of $10,000 gas stock In 
the Minneapolis Gas Light Co. to Wm. S. King by Rufus J. Bald- 
Win in the year lS,o? 

Same objection. 

A. Nay. 

Q). Did you ever have possession of a certificate of gas stock to the 
amount of SIO,000 or any other amount in the Minneapolis Gas 
Light Company, in which Wm. S. King was interested or in which 
he had been interested, and which had been pledged by said King 
as security for a loan made by him of the Second National Bank of 


St. Paul’? 


same obiect 1On. 


1SS A. Nay. 
() Have vou any knowledge that said King ever had _ pos- 


session of any such stock ? 
Same objection. 
A. Nay. 
(). Is there and has there been at Minneapolis a gas Co.? 
A. T have heard of such an institution; [ have not any knowl- 
edoe of it. 
DAVID A. SECOMB. 
Adjourned until Friday morning, April 29, A. D. 1851, at 10 
o clock. 
Aprit 50, SSI. 
The parties appeared, by their solicitors—Messrs. Palmer and 
Mlandrau, for the plaintiff} and William = Lochren, Iesq., for de- 
fendants. 


Doritnvs Morrison, a witness produced on the part of the plain- 
tiff, being first duly sworn, deposes and says: 

My name is Dorilus Morrison; [ reside at Minneapolis; am alum- 
berman; I am one of the defendants. 

Q. Do you remember a sale at public auction made by or on be- 
halfot the State National Bank of Minneapolis of SOO shares of 
the stock of the Minneapolis Agricultural and Mechanical Associa- 
tion mm September, Sia? 

A. Ido remember there was a sale of some stock to which you 
refer. I could not fix the time. 

(). Were you present at the sale? 

A. T think Iwas. I was present. 
1S9 (Q). Did you make a bid for that stock at that sale ? 
A. According to the best of my recollection, I did. 

Q. Do you remember who became the purchaser of the stock at 
the sale ? 

A. My recollection is that James M. Knight became the purchaser 
at the sale. 

(Q). Did you know at that time the arrangement by which Mr. 


© 


Knight was to pay for the stock if purchased ? 


= 
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A. I did not. 

@. Did you know or learn at that time what property that stock 
represented ? 

_ A. My understanding was that it represented certain Interests I 
what was called the fair grounds; I think not all, but will not be 
positive about it. 

Q. Did you not know that it represented all of the fair grounds 
except five acres donated to the harvester works ! 

A. I do not think I recollect whether it represented all of the fair 
grounds except the five acres donated to the harvester works. I re- 
member about something being said about five acres in which har- 
vester works were interested ; whether it was conveyed or not I do 
not know. 

Q. Did you not know that the SOO shares sold was the entire 
stock of the association ? 

A. I did not. While it might have been, I have no recollection 
in regard to it. 

Q. Did you know at the time at what price Mr. Knight bought 
the stock ? 

A. I did not. 

Q. Do you mean to say that you did not hear Mr. Knight bid 
and know for what it was struck off to him ? 

A. I might have heard it, and yet I have no recollection. My 
impression is that I left before the sale was finally made. 

Q). Did you ever afterwards learn the sum for which he purchased 

it; and, if so, when and how ? 
190 A. | might have learned, vet I have no recollection when 
or how. 

Q. Did you ever afterwards learn, and do you know now, the 
manner in which he paid for it ? 

A. I don’é know that I ever afterwards learned, and I do not 
know now, as to the manner in which he paid for it. 

QQ. Did you ever afterwards purchase any of that stock of Mr. 
Knight; and, if so, how much and when ? 

A. I did purchase some of it; I cannot tell the exact amount; I 
should say in December, 1877. ‘ 

(). How came you to ‘purchase that stock, and at whose sugges- 
tion, if any one? 

A. I suppose that I wanted to buy it and was competent to do so. 
I am not aware of any one suggesting 1t but Mr. Knight, and yet 
there may have been some one. 

Q). Did you have any conversation concerning the purchase prior 
to applying to Mr. Knight to buy it? 

A. I have no recollection, except I consulted with Cornell & 
Bradiev concerning the title, and vet IT might have had conversa- 
tions with other parties, yet I have no recollection in regard to it. 
They were my counsel ; ‘they were not partners, but I consulted 
with both of them. Mr. Cornell had been my counsel for 25 years. 

Q. Dik you apply to Mr. Knight first to purchase or did he apply 
to you to sell? 

A. I do not recollect. 
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Q. Don’t you know, Mr. Morrison, how much of that stock you 
purchased ? 

A. Ido not now recollect the exact number of shares; I presume 
there are papers that will show. 

Q. Did you not purchase nine-tenths of all that Mr. Knight 
had ? 

A. Very likely I did. 
(). If that is true that you purchased nine-tenths can you 


a° 


191. give any explanation of why it was divided that way between. 


you? :; 

A. Tcannot; except, I suppose, I purchased what he wanted to 
sell. 

(). What was the purchase-price of the stock which you bought ? 

A. Something more than $12,000; between $12,000 and $13,000. 

(). Hlow did you arrive at that value for the stock ? 

A. It was the amount that Mr. Knight asked and the amount 
which J paid. 

(). Did you not know at that time that Mr. Knight had paid but 
$15,000 for the entire stock ? 

A. I did not. 

(). Can’t you give any explanation of the method by which you 
arrived at the price of the stock ? 

A. I don’t see that I can. 

Q). Did you offer him that sum for nine-tenths of the stock, or did 
he offer to sell you nine-tenths of the stock for that sum ? 

A. [can only answer from general principles that he offered to sell 
the stock for that sum, and I agreed to pay it. _Ican’t say whether he 
first approached me or I approached him. 

Q. Did you pay him for that stock ? 

A. Yes. 

(). In money, or otherwise ? : 

A. Otherwise. 

(). Ilow? 

A. Giving my notes. 

(). For what amount and on what time ? 

A. A note of 84,000, due May 20, 1878; a note of $4,000, due Sep- 
tember 20, 1878; note of $4,450.45, due September 20, 1879—all 
drawing interest at ten per cent. until paid; notes dated December 
ol, L77, and made payable at the Northwestern National Bank. 

(). ‘To whose order were those notes drawn ? 
192 A. J.M. Knight; and are endorsed by him. 
(). Ifave you got those notes In your possession ? 

A. Thave; [I found them among a large pile of notes I had paid. 

Witness produces the notes and hands them to complainant’s 
counsel. 

(Q). Did you pay these notes at maturity ? 

A. Well, [suppose so; [don't know of any notes of mine going to 
protest for some years. 

Q. To whom did you pay them—to the bank or Mr. Knight? 


A. The bank. 


me 
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Q. Which bank ? 

A. I presume at the bank at ims it was payable; I have no ree- 
ollection about it. 

Q. Do you remember how you paid them ? 

A. Ido not; have not been fortunate in paying notes with anything 
but money recently. 

Q. You don’t know whether you paid by a check, with money, or 
how ? 

A. I do not recollect. 

Q. Were there any papers between you and Mr. Kuight concerning 
your purchase of this stock from him ? : 

A. I presume there were. 

(). One or more ? 

A. I could not say. 

Q. By whom were they executed ? 

A. I do not now recollect, but the papers are in the hands of 
the attorneys, and will show for themselves, I suppose. 

Q. What attorneys? Name them. 

A. They were in the hands of Geo. Bradley, Thomas Lowry, Gilfil- 
Jan and members of his firm, and Fitch & Morrison. J presume 
they have all had them, and some one of them has them now; I 
have not got them. 

Mr. Morrison produces two papers which are handed to him 
195) by Mr. Lochren, and says, These are all the papers that I have 
any knowledge of in regard to this matter. 

It is admitted that one of these papers is the one described m the 
subpoena served on the witness yesterday, which is marked by the 
examiner “A” (II. E. M.). The other paper is marked “B” (IL. 
Ki. M.). 

Q. Are you willing that complainant’s counsel should see those 
papers? 

A. It is not for me to say; I refer it to my attorneys. 

Paper marked “A” handed by defendants’ counsel to plaintiff's 
counsel. 

Complainant’s attorneys offer in evidence paper marked “A.” By 
consent a copy of said paper is returned herewith instead of the 
original. 

Q. Do you know the handwriting in which that paper is written? 

A. I presume it is the handwriting of Mr. Baldwin. 

Counsel for complainant call upon counsel for the defendants to 
produce the other paper produced by Mr. Morrison and marked 
Exhibit “B.” Paper is produced and examined by  plaintiff’s 
counsel. 

Q. (Paper “B” handed to witness.) The first instrument seems to 
be a guaranty by the State National Bank of Minneapolis and cer- 
tain shareholders thercof to James M. Knight of the title of this 
stock purchased by him, which is without date. The next Instru- 
ment on that paper appears to bea sale by Mr. Knight to .you of 
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720 shares of said stock, and an assignment of the bank’s guaranty 
to you, dated Dee. 31, 1877; were those two papers executed cotem- 
porancously or at different times? 

A. I cannot tell. 

Q. Are they not both in the handwriting of Mr. R. J. Baldwin? 

A. It would be my impression they are. 

Q. How eame Mr. Baldwin to prepare the papers in the transac- 

tion between you and Mr. Kinght? 
194 A. IT eannot tell. 
Q). Did you ever receive the certificates of the stock you 
purchased ? 

A. I think I did receive them, or that they were received by Col. 
Bradley for me; I cannot say which. 

(). Can you swear that they were ever received by yourself or by 
Col. Bradley for you? 

A. T have no reasonable doubt but they were received by myself 
or by Col. Bradley for me. 

Q). Can you swear positively that you received them or that they 
were received by Col. Bradley for vou? 

A. According to my best recollection, they were received by me 
or Col. Bradley for me. 

(). Can you state whether they were received from Mr. Knight, 
Mr. Baldwin, or from some other person ? 

A. I cannot. 

(). Can you state anything about the time when the two papers 
I have called your attention to as being in Mr. Baldwin’s’ hand- 
writing, written upon paper marked “Bb,” were written by him ? 

A. I cannot. 

Q. They both may have been written by Baldwin at the same 
time, may they not? 

A. They may have been, for all T know. 

Q. What was your object, Mr. Morrison, in purchasing that stock 
from Mr. Knight? 

A. I became satisfied that I was receiving a consideration for the 
money I paid for it, from the fact that IT learned from Messrs. Cor. 
nell & Bradley that the title was beyond any question. 

Q. Was there a fair held on these fair grounds while you held 
nine-tenths of this stock? 

A. There was—while I held the stock or held the property by 
deed. 

Q. What year was the first fair held there after you became the 

owner of the stock ? 
195 A. 1878. 
(). Who was manager of that fair? 

A. I think it was understood that Wm. 8S. Kine had it in charge. 

Q. The same Wm. 5S. King who formerly owned the said stock ? 

A. The only Wm. 8. King I ever knew, and who has lived at 
Minneapolis for the past 20 vears. 

QJ. Under what arrangements did Mr. King hold said fair on said 
fair grounds ? 
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Objected to as assuming a fact which has not been proved, that 
Wm.S. King held any fair there. 

A. I don’t believe I can answer that question. 

Q. Do you know of any arrangement which he had with your- 
self, Mr. Knight, or any one else for holding said fair? 

A. There was a general understanding between myself and Mr. 
King, who wanted the privilege of holding a fair there, that [should 
be paid in some way for the use of the grounds which should 
least be equivalent to interest on the money. 

Q. Did Mr. King put upon those grounds extensive Improvements, 
in the way of buildings, for the purpose of holding that fair? 

A. There were quite extensive Improvements put upon the land, 
I think, under the direction of Mr. King; I think he had general 
charge of it. 

(QJ. Give an estimate of the value of those improvements in dol- 
lars and cents. 

A. [ could not give any reliable estimate. 

Q. Give as reliable an estimate of the value of those improve- 
ments as you can. 

Objected to as incompetent—no foundation laid. 

A. I don’t think I was down there twice during the progress of 
those improvements ; I do not recollect of asking a question as to 

| their cost; I may have been told, but I do not recollect. 

196 Q. Are familiar with the value of lumber in Minneapolis, 
and have you not done a large amount.of building in Min- 
neapolis ? 

A. To both of those questions I answer yes. 

Q. Did vou not see the improvements which were put. upon 
those fair grounds for the purposes of this fair by Mr. King, or un- 
der his direction? 

A. I undoubtedly saw most or all of them during the fair. 

(). Were those improvements, In your Judgment, worth $25,000, 

Objected to as incompetent, as it nowhere appears that the fair 
erounds embrace only lancis in controversy. 

A. No, sir; they might have cost that; [ dave no idea what they 
did cost. 

Q. About when was the fair held ? 

A. The early part of September, 1 think. 

Q. Did Mr. King ever pay you anything for the use of the fair 
grounds for that fair? 

A. No, sir. | 

Q. Was there a fair held by Mr. King the next year on the same 
grounds ? 

A. I think there was a fair held on the same grounds in the year 
1879, in the early part of September, I think. 

(Q). Was the 1879 fair held under the same arrangement of which 
you have spoken, or a different one? 

A. Well, I think largely the same; I don’t know as to it specifi- 
cally. 
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Q. Did Mr. King put further and additional improvements upon 
the land for the fair of 1879? 

A. According to the best of my recollection, there were some small 
improvements put upon the grounds for the fair of 1879; I don’t 
know who made them. 

Q. Were you the owner of the stock in the year 1879? 

A. No, sir. 
197 Adjourned until Tuesday morning, May 3, 1881, at Ik. M. 
Wilson’s office, Minneapolis, Minn. 
MINNEAPOLIS, Alay 3, 1881. 

The parties appeared by their respective solicitors. 

The examination of D. Morrison being resumed, further testify- 
ing, he says: 

Q. What were the nature of the improvements put on for the 
fair of 1870)? 

A. From recollection, what they called the amphitheater was in- 
ereased in size, and some other comparatively small improvements. 
Q. Was not the amphitheater very largely increased in size that 


A. I do not know how largely. 

Q. Was a view-stand erected with private boxes for the audience 
that year? 

A. Not to my knowledge; something of that sort was done the 
year before. 

(). Did you not sell or dispose of the nine-tenths of the stock you 
purchased from Mr. Kinght; if so when and to whom ? 

A. J. kk. Sidle and R. B. Langdon; about October, 1878. I did 
dispose of it to them about that time. 

Q. Did vou not, at or about the same time, convey your nine- 
tenths interest in the land of the fair grounds to the same parties ? 

A. My recollection is that I did not transfer the stock to them, but 
did convey my interest in the land. 

Q. Ilave you ever transferred the stock to any one? 

A. [do not think [ have; [ have no recollection of it. 

@. You think, then, you are still the owner of the nine-tenths of 
the stock you purchased of Mr. Knight ? 

A. Ido not think Tam the owner. In making the conveyance 

by deed 1 designed to convey all the interest I had. 
198 (). Then, your opinion is that you did transfer the stock 
with the land? 

A. I believe I have answered that I did not transfer the stock ; 
my understanding is that in making the conveyance by deed I con- 
veyed all the interest [ had in the land; I may or may not have 
transferred the stock: I have no recollection. 

(). Please state what your understanding is as to what you trans- 
ferred to Messrs. Langdon & Sidle; whether the land only or the 
Jand and stock of the association. 


Objected to by defendants as immaterial and incompetent, for the 
reason that the writings are the best and only evidence. 
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A. My understandnig is that I conveyed all the interest I had in 
the land by a deed which I suppose is upon record. 

Q. Who is the owner atthe present of the nine-tenths of the stock 
which you purchased from Mr. Kuight ? 

Same objection. 

A. I do not knew. 

Q. Did you ever transfer that stock to any one; and, if so, to 
whom ? 

A. I believe I have twice stated that I have no recollection of 
transferring it to any one. 

Q. Do you know of any election of directors of that association 
after the purchase by Mr. Knight and vourself of its stock ? 

A. According to the best of my recollection, there was an clection 
of directors as well as a mecting ; when or where | cannot tell you, 
for I do not now recollect. 

Q. Were you present at the meeting which elected those directors ? 

A. I cannot tell you; my impression would be that I was not, 
and yet I cannot be positive about it. 

Q. If you were not present can you tell who voted your stock at 
that meeting? 


Objected to by defendants as immaterial. 


A. I cannot. 
199 Q. Did you have anything to do whatever with the getting 
up of that meeting for the election of the new directors, and 
do you know anything about what transpired at the meeting ? 

A. I have no recollection that I had anything to do with it. I 
know nothing that [am aware of, except what | might have been 
told. Col. Bradley was acting as my attorney at the time, and was 
undoubtedly present at the mecting referred to. [might have been 
present or might not; I have not the least recollection. 

Q. Did you give any instructions to Col. Bradleysor any one else 
to represent or vote your stock at that meeting ? 

A. My only recollection is that upon general principles that I in- 
structed Mr. Bradley to see that I got a good title. . My only interest 
was to get a good title; that was the imterest at that time. 

Q. Do you mean title to the land ? 

A. Yes, sir. 

Q. Was there any previous understanding or arrangement before 
the election of the new board of directors that when elected the lands 
of the association were to be conveyed to Mr. Knight and yourself? 


Objected to by defendants Sidle and Langdon as immaterial. 


A. Ido not know that there was any arrangement, except that when 
I purchased the land I was to receive a good tithe. The manner of 
receiving that title was to be determined by Col. Bradley. 

Q. With whom was that arrangement made ? 

A. I presume it was made with Mr. Knight. I do not think I 
gave the matter much thought, except my instructions to Mr. Drad- 
ley were that I would only purchase when lie would say that 1 re- 
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eeived a good title, and in order that I might be more fully satisfied 

I consulted with Judge Cornell, and they agreed as to what would 
lve il ood title, sO | understood it-from Col. Bradley. 

200 (). What arrangement did you make with Mr. Knight con- 
eerning the purchase of this land? State fully. 

Objected to by defendants Sidle and Langdon as incompetent and 
Immaterial. 

A. IT think T said the other day I did not know whether I ap- 
proached Mr. Knight or he approached me first, but that I did pur- 
chase the lind by virtue of the stock, which I purchased by giving 
my notes, and that subsequently f got a title through a deed—the 
notes which I showed the other day. 

Q). Did you know previous to the election of directors who were 
to be selected ? 


Objected to by defendants Sidle and Langdon as immaterial. 


A. IT don’t think [ did. [I don’t remember now who were selected. 

Q. You did receive a deed from the association for nine-tenths of 
the land of the association known as the fair grounds, In common 
with Mr. Kuight, who received the other tenth ; did you not ? 

A. I think the deed which was received was received by Col. Brad- 
levy, my attorney. [I don’t think it ever came Into my hands. 

(). Were vou not the grantee in that deed of nine-tenths of the 
land ? 

Objected to by defendants as incompetent and not the best evi- 
dence. 

A. I presume so, but the deed will show for itself. 

(). Do you not know the fact Irrespective of the deed ? 

same objection. 

A. According to the best of my recollection the property was con- 
veved to me, and by a deed. 

(Q). Did you pay any consideration to the association for that pur- 
chase of the land made by vou ? 

Objected to by defendants Sidle & Langdon as immaterial and tn- 
competent. 

201 A. T paid but one consideration for the conveyanee of the 
stock and land, and that is the one I have mentioned. 

Q. Now, we will go back a step. Did you know at the time that 
Mr. Kuight purchased the stock at the auetion sale that Mr. Can- 
field, the complainant, had received a deed of the fair-ground lands 
executed by the directors of that association ? 

Objected to by defendants Sidle & Langdon as immaterial. 


A. I do not think IT ever knew of my personal knowledge that 
Mr. Canticld ever received it; T may have been told so a great many 
times. 

(). Did you not execute that deed as one of the directors to Mr. 
Canfield? 
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Objected to by defendants Sidle & Langdon as incompetent and 
immaterial, and by the other defendants on the same ground. 


A. I did execute or sign a deed running to Mr. Cantield. TI pre- 
sume it was running to Mr. Canfield. I don’t know that I read it. 
Such was the representation. 

Q. What was the representation ? 


Same objection. 


A. That the deed was running to Mr. Canfield which I executed 
and signed. 
Q. From whom and of what lands ? 


Same objection. 


A. The parties who presented the deed; I cannot tell who they 
were and who were present. Three to six persons were present. 

Q. Was it represented to you that that deed was from the directors 
of the Minneapolis Agricaltural and = Mechanical Association to 
Thomas H. Canfield, the complainant in this action ? 


Same objection. 


A. Ido not think it was; my recollection is that I was not one 

of the directors or one of the parties at that time, but that Mr. 

Canfield required a quit-claim deed from) me and others to 

202. perfect Is title; can’t tell how I got this impression. My 

recollection further is that I declined to execute the deed 

upon the basis that I then had no interest in the property, but that 

I did, however, execute the deed supposing it was a quit claim: and 

nominal, and conveying what I had conveyed before when IT had an 
interest. 

@. Had you not been informed at the time when Mr. Knight 
purchased the stock at the auction sale that Mr. Canfield lad pur- 
chased the fair grounds of the association through Mr. King and 
claimed to be the owner of them ? 

Same objection. 

A. Ido not think I was informed: I think that Judge Palmer 
appeared at the time of the sale and announced that Mr. Canfield 
claimed to be the owner in my presence, and acting, as I suppose, as 
his attorney. 

Q). Did you not execute this deed of which you have spoken long 
prior to that to aid Mr. Canfield to perfect his title to those fair 
grounds ? 


Same objection. 


[A.] The execution or signing of the deed took place some years 
before the sale of the stock to Mr. Knight, while I siened the deed 
under a protest that I had no interest in the land, yet Mr. Canfield, 
I understood, desired it as a quit claim. I signed it in New York. 
I don’t tnink I had any particular interest except I signed it at lis 
request, or at the request of others. I don’t remember whether Mr. 
Canfield was present or not. 
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Q. Did you not know when vou signed that deed that Mr. Canfield 
was endeavoring to perfect his title to the fair grounds? 

Same objection as last above. 

A. I did not know from my personal knowledge. I had reason to 
suppose from representations that that was what he was trying to 
do—what he or others were trying to do, or both. 

Q. Did you not sign that deed in furtherance of that object ? 

Same objection. 

203 A. I signed that deed, as I stated, under protest, but at the 

request of Mr. Canfield, or others, or both—the protest was 
that I claimed to have no interest in the property and had no in- 
terest. 

(). Did you not sign that deed under the representations that it 
would assist Mr. Canfield in perfecting his title to the fair grounds, 
whether you had any interest or not? 

Same objection. 

A. I think it was understood that Mr. Canfield thought it would 
more fully perfect lis title. 

(J. It was so represented to you, was it not ? 

Same objection. 

A. Ido not recollect specifically as to that; my understanding 
was that he thought it would more fully perfect his title. 

(J. And you consented to sign it, did you not, with a view of as- 
sisting him ? 

Samie objection. 

A. I did sign it as requested by him or others. 

(). Were you a director of that association at the time you signed 
that deed ? 

Same objection. 

A. Ido not think I was; the records will disclose. If I was a 
director [ had no interest. 

(). Had you been informed at the time you signed this deed what 
Mr. Canfield had paid or was to pay for the fair grounds ? 

Same objection. 

A. I do not think I was informed, except I may have been 
totd what he was to pay and the manner of payment to some ex- 
tent. 

Q. Do you think you had been told either the amount he was to 
pay or the manner in which he was to pay it? 

Same objection. 

A. I think Mr. Canfield and others consulted me as to the 
204. amount, which I do not recollect, and as to a payment In 
Northern Pacific bonds, but how many I cannot recollect. 

Q. State to the best of your recollection the amount Mr. Canfield 

was to pay for the fair grounds. 
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Same objection. 

A. It sort of runs through my mind that it was $60,000, but I do 
not recollect; it might have been more and it might have been less. 

(. State to the best of your recollection the value at which the 
Northern Pacific bonds were to be taken in payment. 

Same objection. 

A. I can only answer that by giving my Impression of what was 
the value of the Northern Pacific bonds at the time, and my recol- 
lection is that that value was about ninety cents upon the dollar ; 
when I speak of the time, I refer to about the time of the signing of 
this deed. 

Q. What, in your judgment, was the value of the fair grounds at 
that time ? 

Objected to by defendants as immaterial. 


A. Eight hundree dollars an acre; there are those who would 
place it considerably higher, | have no doubt. 

Q. Who owned the fair grounds prior to and at the time Mr. Can- 
field’s attempt to purchase them ? 


Objected to as not the mode to prove title. 


A. I think Wm. 8. King claimed to own them. 

Q). Did you understand that Mr. King claimed to own the lands 
or the stock of the agricultural association which represented the 
lands ? | 

Objected to as immaterial. 

A. My understanding was that he claimed to own the lands as 
well as stock. 

Q. When you got a title to the lands, you got it from the associa- 
tion, did you not ? 

205 Same objection, and that it is incompetent to prove title in 
that way. 

A. I think so; the records will show. 

Q. Who did you understand that Mr. Canfield had purchased 
from ? 

Same objection. 


A. Wm. 5S. King, as being the owner and controller of the land. 


Q. When you say controller, what do you mean by that? 

A. I mean controller of the stock which represented the land. 

Q. Then you did understand that the title to the land was in the 
association and that Mr. King owned the stock of that association 
which represented the land ” 

A. That was my general understanding ; 1f he did not own it all, 
he owned a controlling interest. I do not know but he owned it all. 

Q. Then did vou not understand that to obtain the title to the 
land he, Canfield, must get it from the association ? 


Objected to as immaterial. 


23—l17o 


iis THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 


A. My understanding was that the stock represented the land. 

Q. But did you not understand that to obtain title to the land it 
must come through the association, Just as you got it through your 
stock ? 

Same objection. 

A. That it must come through the association by virtue of the 
stock. 

Q. Did you not understand that there must be some conveyance 
by the association or by its directors to pass the title to the lands to 
a purchaser ? 

Same objection. 

A. Only through the stock. 

(). Did you suppose that owning the stock alone put the 
206 title of the lands in the owner of the stock without a convey- 
ance from the association ? 

Same objection, and because the witness is not being examined 
as a candidate for admission to the bar. 


A. I did at that time. 

Q. Then why did you sign the deed which you did sign to Mr. 
Canfield ?, 

Objected to as immaterial and as already fully answered. 


A. As requested by others, disclaiming: any interest in the land, 
to gratify the desire of Mr. Canfield and others, who requested me to 
do so. 

(). Ilave you ever been a director or stockholder in any other cor- 
poration except this association ? 

Objected to as immaterial. 

A. Yes. 

Q. State what corporations you have been a director or stock- 
holder in. 

Same objection. 


A. The N. W. National Bank for one, the Minneapolis Harvester 
Works for another, and the Minneapolis Mill Co., and others which 
I do not remember. Ithink I was once a director of the N. P. R.R. 
Co. I think there were a few shares of stock putin my name. I 
was not, however, an active member as a director. I think I never 
attended but one meeting; there may have been a dozen other cor- 
porations whose names I cannot reeall. 

Q. Did not these corporations which you have named own real 
estate while you were a stockholder or director in them? 

Objected to as immaterial. 


A. Some of them, if not all. 

(). Did you think, while a member of those corporations or at 
any time, that the title to that real estate was in you or in the cor- 
poration ? 
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| Objected to same as last above. 


207 A. I thought the title was in the stock,so far as it repre- 
| sented the amount. 

a Q. Did you ever believe at any time that the stockholders of a cor- 
{ poration could convey the real estate of that corporation by their in- 
dividual or collective deeds, without a conveyance from the corpora- 
tion itself? 


Same objection. 


A. I believed they could convey their interest in the real estate by 
a transfer of their stock. 

Q. Did you not believe when you signed that deed to Mr. Canfield 
| in New York that you were doing all you could do to perfect his title 
: to the fair grounds ? 


: Same objection. 


; A. I did not believe that the signing of that deed had anything to 
do with perfecting his title, and so stated at the time. 

Q. You knew at the time you signed that deed, did you not, that 
Wm. 5S. King had executed or was about to execute a deed to Mr. 
Canfield of the fair grounds? 


Same objection. 


A. I donot think that I knew personally; such was the representa- 
tions that I got from others. My understanding was that Mr. King 
was about to sell the fair grounds to him; whether by transfer of 
stock or by deed or otherwise I have no knowledge. 

Q. And it was to help carry out that sale by King to Canfield, 
whatever it was, that you were requested to sign the deed which you 
did sign, was it not? 


Same objection. 


A. Oh, no; [ had nothing to do with the sale; I had no interest in 
that. 
Q. If it was not to help carry out that sale that you were requested 
to sign that deed, what sale was it to help carry out? 
Same objection. 
A. I cannot tell. | 


208 Q. Was it to help carry out any sale by anybody to Can- 
field that you were requested to sign that deed ? 


Same objection. 


A. I have given the reason several times why I signed that deed. 
It was because Mr. Canfield or others desired it to perfect his title. 
Whether it was the means of doing it, it is not for me to tell. 

Q. Ilis title acquired in what way and from whom ? 


Same objection. 


A. I do not know how he acquired it; my understanding was that 
he expected a title from Win. 8. King, who claimed to be the owner. 
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Q. What, in your judgment, was the value of those fair grounds 
in 1875 or 1876? 


Same objection. 

A. I should regard the land as worth about $S00 an acre. 

Q. Is not that alow valuation? Were they not reputed to be worth 
a great deal more than that ? 

Same objection. 


A. In my opinion, it is not alow valuation; they might have been 
reputed to have been worth more. 

Q. What were they worth in the latter part of 1877 ‘ 

Same objection. 


A. My impression would be about the same price that I have 
named. 

Q. Was not the city of Minneapolis growing all this time and the 
tendency of real estate upwards in value? 

Same objection. 

A. It was growing tosome extent, and yet [do not think the values 
of real estate inereased very much from 1875 to 1878; business was 
depressed during this period. 

Q. What were the fair grounds worth in the fall—say October, 
1878? 


Same objection. 


209 A. I want to say I am not a real estate man, and I don’t 
claim to put a correct value upon real estate; I should say 
$1,000 per acre; possibly that is more than it would bring; I do not 
know. . 
Q. Are you not quite a large owner of real estate In various parts 
of the city, and have you not been for quite a number of years? 
Same objection. 


A. To some extent I have been, but not so large as others. 
(). What, in your judgment, has been the highest values of the 
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fair grounds from 1875 down to the present time? 
Same objection. 


A. I should say to-day is the highest point from 1878 to the pres- 
ent date, and $1,200 per acre would be a high price for it. 
(Q). Did you not sell your interest in these fair grounds after hav- 
ing purchased it from Mr. Knight and the association ? 
A. Yes. 
(). When, and to whom ? 
A. To J. Ik. Sidle and R. B. Langdon; I should say in the fall of 
1875S. 
Q. What was the consideration which you received from these 
erantees for that Jand ? 
Objected to as immaterial by defendants. 


A. $12,000 to $14,000; I don’t recollect the exact amount. 
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Q. Were you paid by the grantees in money or in some other 
way ? 

A. In money, I think. 

Q. Have you any certain recollection how you were paid for this 
land ? 

Same objection. 


A. I have no doubt I was paid in money. 
Q. Do you remember the fact distinctly ? 
A. According to the best of my recollection, I was paid in money. 
I have no recollection of being paid in anything else. 
210 Q. Was it paid in one gross sum or in several sums at dif- 
ferent times ? 
Same objection. 


A. I cannot tell you. 

Q. When you say money, do you mean actual curreney or checks? 

A. I cannot tell you; checks are supposed to represent money— 
gold, silver, currency. 

Q. Can you tell who paid you the consideration, whether Mr. 
Sidle or Mr. Langdon ? 

Same objection. 

A. No, sir. 

Q. Is it because you do not remember that you say you cannot 
tell? 

A. Yes, sir. 

Q. Can you tell wnether each of them paid a portion of the con- 
sideration, or whether one of them paid the whole? 


Objected to as immaterial by defendants. 


A. I cannot. 

Q. Can you tell whether the consideration was paid at the time of 
your conveyance t» them or afterward ? 

Same objection. 


A. I cannot; but, from general principles, [ presume it was made 
at the time of the conveyance. 

Q. Do you know of any way by which you could refresh your 
memory on any of these subjects, Mr. Morrison ? 

A. I might by reference to my books. I have not looked at them. 

Q. Do you know whether this consideration money that was paid 
to you came out the proceeds of the fair held in 1878 or not? 

A. I do not know. 

Q. Who received the proceeds of the fair of 1878 ? 


Objected to as immaterial. 


211 A. I do not know. 
(. Have you ever heard from any person a defendant in 
this suit? 


Objected to as incompetent and immaterial. 


a I ah at NA aT RE RI 
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A. 1 do not know that I have; I do not recollect that I have, and 
yet | may have been told. 

Q. Was not Jacob Kk. Sidle the treasurer who received the pro- 
ceeds of the fair in 1878? 

Objected to as immaterial. 


A. I cannot tell you. ® 
(). Have you ever conversed with Mr. Sidle on the subject ? 


Same objection. 


A. Yes, sir. IT have had an interview with Mr. Sidle and others 
on the subject in Mr. Sidle’s bank; with Mr. Sidle, Mr. Langdon, I 
think, Mr. W. D. Washburn, and several others whose names I do 
not remember. 

(). Did you learn in that interview that Mr. Sidle had had custody 
of the funds or proceeds of the fair of 1878? 


Same objection. 


A. I don’t know that I did, and vet I might have been told so. 

(Q). What was the occasion of that interview; what brought it 
about ? 

A. My recollection is that there was a shortage in the finances. 
The proceeds at the fair grounds were not sufficient to pay the pre- 
miums, awards, ete., and there was a meeting of a few gentlemen to 
see What should be done. 

(). Was that before or after you had sold out to Langdon and 
Sidle ? 

A. I do not recolleet. 

(). Was any conclusion arrived at as to ways and means of mak- 
ing up the deficiency ? 

A. I think there was, to some extent; at any rate, I don’t know 

but it was all made up; I don’t remember. 
212 (. Do you recollect about the amount of the deficiency ? 


A. Irom my recollection it was $50,000 or more. 

Q. Did that include any advances that had been made to Mr. 
King to assist him in getting up the fair, whether for buildings or 
otherwise ? 

A. Teannot tell; [should presume it did, and yet I have no 
means of knowing. 

Q). Who presented to the meeting the state of the accounts show- 
Ing this deficiency ? 

A. I do not remember. 

(Q. Was there such a presentation made by anybody ? 

A. Such, I think, was the understanding. I do not think there 
was any paper showing it; my recollection is there was a deficit of 
about 830,000. 

(). Was Mr. King present ? 

A. I could not tell you. 

(). Where was the mecting held ? 

A. I should think in Mr. Sidle’s private office at his bank. 
¥. Cant you tell who it was that knew of this deficiency ? 
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A. Why no, sir; I do not remember. 

Q. Were there no books or papers laid before the meeting show- 
ing the condition of affairs? 

A. I do not think there were. 

(). Name all the parties who you think were present at that meet- 
ing besides yourself. | 

A. Well, from recollection I should say J. Kk. Sidle, R. B. Lang- 
don, W. D. Washburn, J. A. Lovejoy, [ should think, Maj. Heffel- 
finger ; very likely Mr. King, but I do not remember Mr. King, and 
maybe others whose names I do not recall. 

(). How came these individuals to know anything about the re- 
ceipts and deficits of the fair ? 

A. I do not know. 

(QJ. State what was done at that meeting with regard to the deficit 

of which you have spoken. | 
215 A. I recellect this, that there was considerable discussion 
there, and Mr. Washburn and Mr. Langdon in particular got 

considerably excited and used some hard words about those who 
had charge of the receipts at the fair and the manner of conduct- 
ing it. 

Q. To whom did they refer as those who had charge of the re- 
ceipts of the fair? 

A. I can’t tell you; I can’t tell whether Mr. King or Mr. Sidle or 
Mr. Langdon or who. 

Q. Was anything done towards making up such deficiency at 
that meeting ? | 

A. I think there was at that or some subsequent meeting. 

Q. What was done and who did it ? 

A. I could not tell you. 

Q. Was not the $15,000 or $14,000 that you had paid for this 
stock and land reckoned in as a part of the deficit ? 

A. I do not think so. 

QQ. Have you any clear recollection on the subject ? 

A. According to the best of my recollection, it was not included 
in the $30,000. 

Q. Had you not expected that it would be reimbursed to you out 
of the proceeds of the fair, if such proceeds had been sufficient ? 


Objected to as immaterial. 


A. There was no understanding or expectation of that kind. 
Q. Was that deficit made up by anybody ? 
A. My understanding at the time was that it was made up, or 
nearly so. 
Q. By whom ? 
A. I do not know, sir. 
Q. Did you not contribute towards it ? 
A. I did; I suppose there are records somewhere showing the 
dollars and cents. 
Q. How much ? 
214 A. My recollection is $5,000. 
Q. Was that $5,000 deducted from the purchase price which 
you received for the land and the balance paid to you ? 
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A. No, sir; I gave my note for the $3,000, on some considerable 
time, and subsequently paid it. 

(). Do you remember to whom the note was made payable? 

A. NO, SIP. 

(). Have you that note, Mr. Morrison ? 

A. I don’t know; I presume I have. I have not got it present. 

Q. Can vou state any one else who contributed towards making 
up that deficiency besides vourself ? 

A. I Go not now recollect. 

Q. Did John Oswald contribute anything? : 

A. I do not recollect. 

Q. Did Wm. D. Washburn contribute anything? 

A. My impression is he did, but would not be certain about it. 

(Q). To whom was all this money paid by contributcrs to make up 
this deficiency ? 

A. I do not know, sir. 

Q. To whom did you pay your contribution ? 

A. I think I once said I gave my note and subsequently paid it. 
I do not know into whose hands it went; I do not know to whom I 
made it. 

Q. Did you ever make any endeavor to collect any rent of Mr. 
King or any one for the use of these fair grounds for this fair? 


Objected to as immaterial. 


A. [never did collect anything. [ don’t know that I ever made 
any endeavors; if I did, they were unsuccessful. 

(Q). Did you ever consult Mr. Kimght with reference to leasing 
these fair grounds for the purpose of holding these fairs ? 


Same objection. 


215 A. I have no recollection of ever consulting him. 
Q. Mr Knight was a business man residing here in Minne- 
apolis all the time, was he not? 

A. [don’t think Mr. Knight has been identified as a prominent 
business man. Ife was a school teacher and married a daughter of 
Mr. [farrison, who put him in business, probably. I do not know 
how long he has resided here; he has certainly for the last three or 
four years. 

(Q). Ilow came you to sell these fair grounds to Sidle & Langdon ? 

A, [I wanted the money. 

Q. Is that the only explanation you desire to make on that 
point ? 

A. Oh, I think so. 


(). ff your object in sclling was because you wanted the money, 


why did you sell for between $12,000 and $14,000 when the land 
was so much more valuable, as you have stated ? 

A. I felt that if T could get the money which Thad paid I should 
serve my own pleasure and feeling better than the continual tur- 
moil, lawsuits, and perplexities growing out of it. 

(). Your title was guaranteed, was it not, by T. A. Harrison ? 

A. I do not think so; the record will show. | 


,"» 
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A paper marked “BD,” referred to in witness’ testimony taken 
Saturday, offered in evidence and a tiue eopy thercof is hereunto 
attached. 

Q. I believe, Mr. Morrison, you stated in your former examina- 
tion in this case that before purchasing this stock of Mr. Knight 
you had assured yourself that your title thereto was perfect; had 
anything happened since that to change your mind on whe subject ? 

A. Nothing. 

Q. After having looked at paper marked “ B,” do you find that 
you had the individual guaranty of Mr. Harrison of your title to 

that stock ? 
216 A. I suppose I had. 
@. Was not Mr. Harrison then, and is he not now, consid- 
ered a wealthy man and amply able to make good that guaranty ? 

A. Undoubtedly. 

Q. When you sold that land to Mr. Sidle and Mr. Langdon, was 
it understood between you that they were to receive it and hold it 
in trust for any purpose ? 

A. Not so far as the sale from myself to them was concerned, and 
yet there was an understanding, and I think the deed will show, 
but I do not know; there was an understanding or a deed of trust 
that the parties who had contributed towards the $50,000 should 
have it reimbursed to them—a deed or a contract of some kind. 

Q. That was arranged, was it not, before you transferred the land 
to Messrs. Sidle and Langdon? 

A. I don’t recollect ; thie papers will show. 

Q. What I mean is this: Was it not understood between you that 
this land was to be held in trust by Langdon and Sidle for the pur- 
poses you have stated at the time you made the deed ? 

A. There was a general understanding that they would hold in 
trust certain property; that understanding is in writing, I suppose, 
somewhere. 

(J. Did you become a party to this declaration or deed of trust or 
sign it? 

A. I do not think I did; the papers will show. 

Q. Did you ever sce it that you recollect of ? 

A. I don’t recollect that I did, and yet I might have. 

(. You were one of the beneficiaries in the trust, were you not, 
for the amount of your contribution ? 

A. [ presume I was. 

Q. Do you know who drew that paper, Mr. Morrison ? 

A. I do not. 

Q. Do you know where it 1s? 
217 A. I do not. 

Counsel for complainant here call upon counsel for defendants to 
produce the said declaration of trust. 

Counsel for defendants say they will produce the paper. 


Q. When you conveyed your interest in the fair grounds to Lang- 
don «& Sidle did you turn over to them the deed which you had 


eeived from the assovlation ? 
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A. I do not recollect. 

(). Had you recorded the deed which you got from the associa- 
tion up to the time you conveyed to Langdon & Sidle? 

A. My recollection is that the deed was caused to be recorded by 
Col. Bradley almost immediately after it was given. 

Q. Was there not another fair held on these grounds by Mr. Ning 
In i870? 

A. There was a fair held on the grounds in 1879. 

(). Was not Mr. Wm.S. Kine the leading spirit and managing 
man in the getting up of that fair in 1879, and in conducting 1t? 

A. He appeared to be a leading spirit in getting it up and con- 
ducting it. 

Q. You spoke of a deficiency of $30,000, or thereabouts, arising 
out of the fair of 1878; who owed that deficiency ? 

A. I do not know. 

Q). Did not Mr. King owe the people who had advaneed him the 
lumber for building on the fair grounds? 

A. Ido not think that Mr. King regarded that as an individual 
debt. | think Mr. King expected the citizens of Minneapolis to 
contribute towards it, Inasmuch as he regarded it for the interest of 
the city, and [ think that he felt that the citizens should pay a por- 
tion or all of it. 

Q). lad the fair resulted in $30,000 profit instead of $30,000 
deficit, who would have pocketed the money, Mr. King or the citi- 
zens of Minneapolis? 

A. I cannot tell. 

(Q). When you say that Mr. King expected that in ease of a 
218 — deficit the citizens would come to his rescue, do you mean 
that Mr. King had any contract or agreement to that effect ? 

A. No, sir; it was not until after the loss occurred that he claimed 
that the citizens should help him out. 

(J. Then if the citizens of Minneapolis had not come forward and 
aided Mr. iting in the payment of his deficit the people to whom it 
was owing would have had to look to Mr. King for their pay, would 
they not? 

A. That would be the natural conclusion. 

(). Mr. Morrison, do you know of any one who had any pecuniary 
interest In the proceeds of the fair of 1878 except Mr. Wm. 8. 
King? 

A. I do not know of any one. 

(). Was there not a similar fair held in 1877 by or under the 
auspices of Mr. Ning on these erounds? : 

A. Well, L cannot tell; I do not recollect. 

Q. Did not Mr. King hold a fair on these grounds in 1879 ? 

A. I think there was a fair held on these grounds in 1879. 

Adjourned until friday morning, May 6th, 1881, at 9 o’clock and 
thirty minutes. 

Minnearorts, Alay 6, 1881. 

The parties appeared by their respective solicitors, and the exami- 
nation of D, Morrison being resumed, further testifying, he says: 


“" 
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Q. Did not Mr. King manage and appear to have conirol of the 
fair in 1879, the same as 1878? 

Objected to by defendants as Immaterial. 

A. So far as I know he did. 

Q. Do you know who had charge of the finances of the fair of 
1879” 

Same objection. 

A. I do not know personally. 
219 (. Have you ever heard from any of the defendants ? 

Same objection. 

A. Very possibly I have, and yet I do not recollect. 

Q. Were not the profits of the fair of 1879 to be devoted to. pay- 
ing off the debts for which Messrs. Langdon & Sidle held these fair 
grounds in trust ? 

Same objection. 

A. I do not know that there were any profits, and, 1f so, I do not 
know what disposition was made of them. I may have been told, 
but I have no personal knowledge. 

Q. Was it not understood by the parties interested, yourself among 
the number, that if there were any profits arising from the fair of 
1879 thev were to be used to pay off these debts ? 

Same objection. 

A. There was no understanding, so far as T was concerned, except 
I was to be returned the money which IT had advanced, as indieated 
by the agreement. 

Q. Was there any understanding, in or out of the agreement, 
that your money was to be returned from the receipts of the fair of 
1879? 

Same objection. 

A. There was only an understanding with me so far as the agree- 
ment; that will show for itself; [ do not recollect its terms. 

Q. If there had been $50,000 or more profits from the fair of 1879, 
to whom would it have belonged, and to what purpose would it have 
been applied, if not to the payment of those debts? 

Same objection. 

A. I eannot tell you. 


Q. Do you mean to say that you have 1 no knowledge or informa- 
tion on that subject? 
Same objection. 
A. I have no personal knowledge or information beyond the con- 
tract, and as to its terms I do not recollect. T may have heard vari- 
ous rumors, but what they were I cannot now tell. 
220 Q. When vou speak of the contract do you refer to the 
trust paper executed by Messrs. Langdon and Sidle? 


A. I do. 
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Q. You said you received as consideration for that deed of the 
fair grounds to Messrs. Langdon and Sidle a sum of money to the 
amount of between $12,000 and S14 000. Was the contribution of 
Mr. Langdon to the deficit of 1878 of $ 7,000, and the contribution 
of Mr. Sidle to the same object of 52, 500, included in the amount 
paid to you, or did they pay you that amount and make these con- 
tributions besides ? 

Same objection as last above. 

A. I eannot tell you; I never knew the amount either contributed, 
except from rumor. 

Q. ITave you ever heard anything on that subject from any of the 
defendants? If so, state what it was. 


Same objection. 

A. I may have heard from Mr. Sidle or from Mr. Langdon or 
from others that they contributed certain amounts, and yet I do not 
know that I have. 


Paper marked Exhibit “C,” being the declaration of trust made 
by the defendants, Jacob K. Sidle ‘and Robert B. Langdon, at or 
about the time of the execution of the deed of the defendant, Do- 
rilus Morrison, and wife to said Sidle and Langdon of an undivided 
nine-tenths of the fair grounds, bearing date October 22, 1878, 1s 
here offered in evidence by complainant’s counsel, and it is admitted 
by the counsel for all of the defendants that declarations of trust 
were executed to each of the parties making contributions towards 
the fund or amount of 830,000 spoken. of by the witness Dorilus 
Morrison, similar in all respects to Exhibit “C,’ the paper offered 
in evidence, except as to the name of the beneficiary and the amount 
of his contribution. 

It is now admitted by the solicitors for all the defendants that 

the consideration for the conveyance by Dorilus Morrison 
2?1 =o and wife to Messrs. Langdon & Sidle of the nine-tenths of 

fair grounds, and the transfer to them of the 720 shares of 
stock of the Minneapohs Agricultural and Mechanical Association, 
being the sum of about S1-4,000, was paid from the contributions of 
the various parties contributing to make up the fund of about 
$50,000 spoken of the witness Morrison. 


Witness Mormison resumes: 


Q. In any of these negotiations concerning the conveyance of this 
fair eround to Messrs. Sidle & Langdon, was Mr. James M. Knight 
consulted? 

A. I do not recollect as to this. 

Q. Do you know of Mr. Knight ever having taken any part i 
that transaction at all? 

A. I do not know that he did, and yet he might have done so. 

Q. Do you know of Mr. Knight ever having been consulted about 
holding the fairs on this land of which he had a conveyance of one- 
tenth ? 

A. I have no recollection as to it. 


of 
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Cross-examination: 


The witness desires to make the following explanation : I simply 
desire to say the money paid me, the $12,000 or $14,000 paid me, to 


which I have referred, was a part of the $50,000 contributed, of 


which J] have spoken. T make this explanation after my ¢ attention 
has been called to the papers in reference to it. 


Q. At the time of the sale of the stock to J. M. Knight at auction, 
which you mention, had you heard that the claim of Mr. Canfield to 
the fair-ground property had been decided by the court to be in- 
valid? 

A. I think I might have been told so; my impression is that I 

was told so, but by whom I cannot tell. 
222 Q. Do you remember whether you were told by Cornell or 
Bradley ? 

Objected to as incompetent, irrelevant, and immaterial, hearsay, 
and not cross-examination. 

A. My impression would be I was told so by one or both of them. 

Q. Was that your understanding at the time you made the pur- 
chase of the stock of Mr. Knight? 


Same objection. 


A. It was. 

Q. Do you remember whether or not, as a part of the considera- 
tion to Knight for your purchase of stock, vou became obligated to 
pay the expenses of the litigation respecting the property ? 

A. I think I did promise to pay certain expenses connected with 
the property; my impression further is that there is some written in- 
strument in reference toit. Exhibit “A” is a copy of the instrument 
to which I refer. : 

Q. Do you remember that in connection with that purchase you 
did pay certain legal expenses at or about the time of the purchase, 


as agreed to in that instrument ? 

Same objection. 

A. I did pay certain legal expenses at the time or later; my im- 
pression is that it was a little later. 

Q. How much and to whom, as near as you can state ? 


Same objection. 


A. I did pay in one case $1,000 to Cornell or to Cornell & Brad- 
ley, I can’t say which. My impression is that I paid something 
more to other parties; how much and to whom I cannot tell. Possi- 
bly my books would show the amount and to whom paid. | 

Q. Have you any further recollection, since your testimony the 
other day, of the stockholders’ meeting in February, 1878, when the 
new board of directors were elected, as to who were present, and 

what was done. 
223 A. Personally I have no other recollection than expressed 
the other day, while I have been told there was a meeting and 
a record of it, but I have not seen it. 
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(. You stated, among your reasons for selling to Sidle & Lang- 
don, that you wanted to get out of the turmoil, lawsuits, and per- 
plexity conneeted with the land. State more specifically to what 
you referred. 

A. I don't know that I can state more specifically than I have. 
There were suits, rumors of suits, and rumors of different owners, 
and I did not care, for the few dollars, to be annoyed and troubled. 

Q. Were parties claiming Hens on the land, or parts of it, on ac- 
count of material furnished for buildings that had been put upon the 
land by the parties who had run the fair of 1878 ? 

A. There were parties who claimed to have Hens against thé land 
or buildings for materials or labor or money furnished. 

Were those matters also among the annoyances which you 
wanted to get rid of? 

A. They were, to some extent. 

Was not the fair of 1878 run by an association called the Min- 
nesota Agricultural and Mechanieal Association, or N. W. Agri- 
cultural and Mechanical Association ? 

A. I think it was so advertised freely. 

Q. Was not Mr. King’s connection with that fair as an officer of 
such association ? 

A. [ think it was so advertised. 

(. Was there not another fair holden at the same time near St. 
Paul? 


Objected to as immaterial; not cross-examination. 


A. I so understood it, but [ was not at St. Paul fair. 
(). Was not a large amount of the expenses of the fair here in 
1878 incurred on account of rivalry with the other fair so near by ? 


Objected to as immaterial and not cross-examination. 


994 A. Personally I do not know. I have been told that such 
was the fact, but I have no personal knowledge of it. 
Q. Do you remember whether there was a gener: al interest taken 
by the citizens of Minne: Apolis to have this fair more attractive than 
the rival one at St. Paul ? 


Same objection. 


A. I think there might have been a general feeling of interest to 
that extent. 

Q. Did not that | feeling influence the citizens of Minneapolis to 
raise the fund of $30,000 to clear up the expenses of that fair? 


Same objection. 


A. I think it had something to do with it. 

(). y ou say that you do not remember whether you were at the 
stoc -khole lers’ mecting in Bradley & Morrison’s ofliee in’ I ‘ebruary, 
1S78, when the new board of directors were elected. If the record 
shows that you were present it Is probably correct, is it not? 

A. I have no doubt it is; I have no recollection; I might have 
been present and I might not. 
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Reeord shown witness; and after examining it he says he has 
no doubt there was a meeting of the stockholders on the 11th day 
of February, 1878, at which he was present, and at which the new 
board of directors were elected, as it seems by the record, which I 
“have no doubt 1s correct. 


(Q). Were vou also present at the meeting of the new board of di- 
rectors afterwards on the same day ? 

A. I presume I was. 

Q. The records just shown you are the records of these meetings, 
are they not? 

A. I presume they are. 


The records of these two meetings offered in evidence by defend- 
ants’ counsel as part of the cross-examination of Mr. Morrison. A 
copy is herewith returned, which is received without objection. 


225 Q. The record-book containing these records is one of the 
books of record of the Minneapolis Agricultural & Mechan- 
ical Association, is it not? 
A. I presume so. 


Redirect examination: 


Q. You said parties were claiming liens on the land. Who 
claimed liens? Name them. 

A. I said on the land or buildings, did I not? One of the parties 
was there, and 1s now an architect here. I do not know his name; 
should know him if I saw him in person. I think Mr. Oswald here 
had a lien, or claimed one—John C. Oswald—presented through his 
son-in-law; I don’t recollect his name. Ile came to see me several 
times about it. [ think Mr. Oswald was away—was out of the city. 
I think there were some laboring men who claimed to be entitled to 
pay or to havea lien. I cannot give their names or amounts. I 
do not now remember any more. There might have been others, 
but I do not remember them. 

(). Were not these claims of the architect, of the laborers, of Mr. 
Oswald, and others, if there were any, for labor and material fur- 
nished to Mr. King to enable him to get up the fair? 

A. I do not know personally. Very likely it was so. 

Q. And were they not part of the debts going to make up the de- 
ficit of $50,000 of which you have spoken ? 

A. I do not know. 

(). You spoke of an association by the name of the Minnesota 
Agricultural & Mechanical Association or the Northwestern Agri- 
cultural & Mechanical Association. Do you know that any such 
association ever existed ? 

A. I do not know that I do, exeept as advertised, which was done 
very freely, I think, in the name of one of them. 7 

Q. Do you know or were you ever informed by any one 

226 that these names were used as a blind, so that the public 
might think it was the old Minneapolis Agricultural and 
Mechanical Association that was holding the fairs, and that, as be- 
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tween Mr. King, the association, and Mr. Canfield, Mr. King could 
claim that he was acting for somebody else ? 

A. I do not believe—neither was I’ ever told, nor do I now be- 
lieve—that it was designed as a blind. 

(). Had you any connection with the holding of the fair of 1878 ? 

A. None whatever, excepting being the owner of a large por- 
tion of the property, from which I expeeted some interest or re- 
muneration. 

Q. Did you not, in fact, receive from the receipts of that fair in 
some way the consideration that you paid to Mr. Knight, or some 
portion thereof, for the stock purchased of him ? 

A. O, no; I have no recollection as to receiving one dollar. 

Q. W ‘ho did receive the money which was warned by that fair? 

A. I do not know. 

(). Have you never been told ? 

A. I may have been told a good many times. It is very likely I 
have; I don’t remember. 

(). State what you have been told on the subject and by whom. 

A. I cannot state. 


DORILUS MORRISON. 


Joun ©. OSWALD, a witness produced on the part of the complain- 
ant, being first duly sworn, deposes and says: 
I reside in Minneapolis; 54 years old; am in the wholesale liquor 
business. 
Q. Did you ever contribute anything towards the holding 
227 of any of the great fairs that have been held in Minne apolis 
on the fair erounds by Win. 8. King? 


Objected to as immaterial. 


A. I think I have—I have. 

(). When did you make that contribution ? 

A. In the year 1877. 

Q. To whom did you make it? 

A. To the State Agricultural Society and the Stock Breeders’ As- 
sociation. ‘The money went to putting up the necessary buildings, 
King acting as president of the State Agricultural Society. 

Q. Who solicited that contribution ? 

A. There were some committees appointed by the State Agricult- 
ural Society and Stock Breeders’ Association, of which I was one, 
and [ made my subscription at my own solicitation. 

@. How much was that ? 

Objected to as immaterial. 

A. One hundred dollars. 

Q. This contribution was to the State fair, was it not, and not to 
what was known as Mr. King’s fair? 

A. It was to State fair and Stock Breeders’ Association, and not 
to Wm. 5S. IXing’s fair. 

Q. Did you ever make any other contribution either for the hold- 
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ing of the fair of 1878 or to make up any losses arising from the 
holding of that fair? 

A. Not other wise, except that I helped raising the $50,000 which 
was raised to pay premiums and D. Morrison to purchase nine-tenths 
of the fair grounds. 

QM. W hen did you make that contribution ’ ? 

A. I can’t exactly remember. It was cither in October or Novem- 
ber, 1878—shortly after the holding of the fair. 

(). Did any one ask you to make that contribution; and, if any 
one, who? : 

A. My best recollection is, I think a gentleman which I 

228 don’t remember, who called at my house and requested me to 

attend a meeting which I think was at Loring & Fletcher’s 

office in Minneapolis, the same evening I attended the meeting. 

Mr. Blakely, Mr. Fletcher, Mr. Lovejoy; I think Franklin Steele 
was there. I don’t think Mr. King was there. 

(). Go on and state what was done at that meeting. 

A. If I remember right, the principal conversation there was how 
to raise funds to pay up the unpaid premiums of the fair of 1878S. 
No plan was agreed upon at that meeting. 

Q. Did any one report to that meeting the deficiency that it was 
necessary to raise? 

A. I think there was something said about it, but I don’t remem- 
ber by whom. 

(). ‘Can you recollect the amount that was stated as deficient ? 

A. No, sir; i don’t recollect the amount. 

Q. Did sats hese eek aeneaaiaaaaiiees 

A. I never attended any other, as I was taken sick and went to 
California. 

Q. Did you at any time contribute $2,000, or any other amount 
towards making up the sum needed ? 

A. Yes, sir; I signed a subscription paper for $2,000. 

Q. When and by whom ? 

A. At that first meeting we had. 

Q. Did you ever pay it? 

A. I authorized my son-in-law to pay it, if satisfactory, by J. Kk. 
Sidle and R. B. Langdon. 

Q. Was such paper ever made out? 

A. Yes, sir. 

Q. And did you pay the subscription ? 

A. Yes, sir. 

Q. To whom and how? 

A. I think a eheck of $2,000 was handed J. K. Sidle about the 

time when I was leaving for California. 
229 (). Was that check ever paid ? 
A. I presume so. 

Q. Don’t you know? 

A. I can’t say positive whether it was paid or not. 

Q. Who signed the check ? 

A. My son-in-law, IT. E. Basting; I authorized him to make out 
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the check and hand it to Mr. Sidle, and tell him to hold that check 
until all the papers were made out, and afterwards pay it. 

(). Can you swear that the check ever was paid ? 

A. The only knowledge that I have is that I have the contract 
signed by J. K. Sidle and R. B. Langdon, and I presume they would 


not sign the eontract without the check being paid. , 
Q. Upon whom was the cheek drawn ? 
A. 1am not positive; I presume J. Ks. Sidle; can’t tell whether 
on him or the I*irst National Bank. +s 
(). If that cheek has been paid, has it been returned to you? 
A. Yes, sir. 
Q. Do vou know whether it has been returned to you? 
A. I know they always return checks, when paid, every month ; 
IT have no recollection of that particular check ; I was in Californi: \ 
about the time it should have been returned. 
Q. Don’t you know whether that $2,000 subscription was ever paid 
or not out of your funds or property ‘ ? 
A. Yes, sir; it was; I know the fact. 
Q. Who eel the money for these premiums of the fair of 1878? 
Objected to as immaterial. 
A. I think it was the Minnesota Agricultural and Mechanical 
Association, or the Northwestern; I don’t know which. 
Q. Do you know that either of the associations which you have 
mentioned ever existed ? 
A. All I know about it was by their advertising. 
Did not Mr. Wm. 8S. King get up and manage the fair of 1” 
STS? 
250 A. I think he was one of the managers. 
(). Was he not the chief and leading manager of the whole 
matter? 
A. I don’t know. 
Did you attend the fairs ? 
A. Yes, sir. 
Q. Did you not see Mr. King engaged in the chief management 
of the fair? 
A. IT saw him around a great deal. 
Q. Do you mean managing the fair, or otherwise ? 
A. Well, | presume he had a good deal to do with the manage- 
ment. 
Q. To whom did the profits of the fair, if any had accrued, 
belong? = 


A. I don’t know. 

(). Have you ever been paid back any portion of that $2,000? 

A. No, sir. 

Q. Was the paper that you got from Messrs. Sidle & Langdon a es 
taken to secure the repayment of that $2,000 ? 

A. Yes, sir. 

Then, when you are paid back your $2,000, you will have no 

further interest in the affair at all? 
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Objected to as incompetent, because the rights of Mr. Oswald are 
fixed by the declaration of trust. 

It is admitted by the counsel that the paper received by Mr. 


Oswald is similar to the one in evidence, except the amounts and 


names. 
A. No, sir; that is the $2,000 with interest. 


Cross-examination of Mr. OSWALD: 


Q). Have you ever examined the paper received by you from Sidle 
& Langdon to determine whether it gives vou other interests over 
and above the repayment of the $2,000? 
231 A. I think I read it soon after I returned from California. 
Q. Do you know whether it gives you other interests or 
not ? 

A. I do not. 

Q. You have whatever interest that paper gives you, have you 
not? 

A. Yes, sir. 

Q. Did you intend to state that you did not know on whom or 
what bank your check for $2,000 was drawn, or was your doubt as 
to whose order it was drawn ? 

A. I know the cheek was drawn on the First National Bank, but 
‘annot tell whether it was made payable to the bank or J. k. Sidle. 

Q. You say that the fair of 1877 was held by the State Agricul- 
tural Society and Stock Breeders’ Association, King being president 
of the first-named society. Did not Mr. King take the same chief 
part in the management of that fair that he did in any subsequent 
one? 

A. Something similar. 

Q. The proceeds of that fair went to the State Agricultural Society 
and Stock Breeders’ Association, one or both, did they not? 

A. That 1s what I understood. 

Q. Mr. King is a man who takes a prominent part and puts him- 
self forward in any public matter in which he is engaged, does he 
not ? : 

A. Yes, sir. 


Redirect examination: 


Q. When you ordered your check for $2,000 to be signed and 
given to Mr. Sidle upon his executing papers to you, or a paper, did 
you expect any paper other than such as would secure you the repay- 
ment of the money and interest ? 

Objected to as immaterial. 

252 A. I do not recollect what I expected at that time. 

(). Had there not been some talk about Messrs. Sidle & 
Langdon executing a paper to you and others who contributed 
money ? 


Same objection, and that it is Incompetent. 
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A. Not before I went to California. 

Q. Didn’t you say that you authorized your son-in-law to draw 
this check and put it in the hands of Mr. Sidle, but not to pay it 
until Mr. Sidle gave him a paper? 

A. That is the instruction that I gave my son-in-law. 

Q. Then you knew that you were to get a paper from Mr. Sidle, 
didn’t you? 

A. No, [| didn’t know that I was going to have some papers until 
my son-in-law requested me about the time when I Icft about the 
$2,000 subscription I had made, and, in answer to it, [ told him to 
draw a check for the amount. IJlearing that Mr. Sidle was a sub- 
scriber also, then I requested my son-in-law to draw a cheek and 
leave it with Mr. Sidle until the papers were made out, and [ think 
[ said if the papers were satisfactory to Mr. Sidle they would be to 
me. 

Q. Had there been any talk with anybody about any papers before 
that that you know of? 

A. No, not that I know of; as I said before, I only attended one 
of the meetines. 

Q). Did you expect at that time to get any papers, except to secure 
the payment of your money and Interest ? 

Same objection as last above. 

A. I don’t know what I expected at that time. 

(). How came you to ask about any paper; how came you to 
speak about any papers ? 

A. [T expected something in return for the money. 

(). You expected to get your money back, didn’t you, with in- 
terest ? 

A. Yes, sir. 

(Q. And that is all you expected, is it not? 


cperey 


200 Same objection as last above. 

A. I don’t know what T expected at that time. 

Q. If you expected anything else besides the repayment of your 
money and interest, What was it ? 

Same objection. 


A. I domi know. 


Recross-examination : 
Q. You are inclined to object to getting more if it comes to you, 
are you ¢ 
A. No, sir. 
Redirect examination: 
Q. Would you object to getting more if you thought Mr. Thomas 
Hf. Canfield or anybody else had to be defrauded to give it to you ? 
Objected to as Immaterial. 


A. Well, I expect to get all Iam legally entitled to. 
J. C, OSWALD. 
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J. IX. Stpie, a witness produced on the part of the complainant, 
being first duly sworn, deposes and says: 
My name is Jacob K. Sidle; am 60 years old; reside at Minne- 


‘apolis; Iam the Jacob K. Sidle who is one of the defendants in this 


sult. 

Q. When and how did you first become connected with the pur- 
chase of these fair grounds and the payment of these debts growing 
out of the fair of 1878? 

A. I believe it was in 1878; in October, November, or December; 

don’t remember the month. The sti rting point Was some- 
234 = thing like this: There was a deficiency at the fi ur, premiums 

due and bills unpaid, and there was different meetings here, 
when a few of the citizens got together and talked the subject over, 
and finally concluded, for the credit and reputation of the town, th: at 
those bills should be paid, and at one of the meetings on the other 
side of the river—I think it was at Mr. Lovejoy ‘s—after a creat deal 
of talking and different suggestions and propositions, | made a prop- 
osition that I would be one of ten men to raise or advance 82,000 
apiece, provided we could in some way be secured. Well, then, there 
was nothing definite grew out of that meeting; then there were dif-. 
ferent meetings held at different times and places, and when they 
come to figure up and ascertain it was found that ten men advane- 
Ing $2,000 apiece would not reach —, and finally a subscription paper 
was resorted to. I don’t know what became of that paper; I don’t 
know how many subseribed, or how much; and then at another 
meeting the plan that we adopted was agreed upon. Somebody ap- 
pointed—I don’t remember who—to see whether persons cnough 


could be found who would be willing to put in the necessary amount 


of money, provided the property was decded to Mr. Langdon and 
myself, and we were to hold it in trust for the partics who advanced 
the money. 
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ee iinet encore mminimaiiiiit 1,000 00 
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r, ne 1,000 00 
Fletcher & Loring ...............-...-2.<i-......-: 1,000 00 
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Chicago, Milwaukee & St. Paul R. R. Co.------ ~ 2,189 05 
235 Minneapolis & St. Louis kh. Rh. Co.-------------- 979 OO 

Burlington, Cedar Rapids & Northern _ ~~~ ~---- 500 00 
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That, I think, completes the list. Those parties, exeept the rail- 
road companies, paid the said sam of money. [I won't be positive that 
they all paid in money. Mr. Langdon paid in money, I did, Mr. 
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A. Not before I went to California. 

Q. Didn’t you say that you authorized your son-in-law to draw 
this check and put it in the hands of Mr. Sidle, but not to pay it 
until Mr. Sidle gave him a paper ? 

A. That is the instruction that I gave my son-in-law. 

Q. Then you knew that you were to get a paper from Mr. Sidle, 
didn’t you? 

A. No, f didn’t know that I was going to have some papers until 
my son-in-law requested me about the time when I left about the 
82,000 subscription I had made, and, in answer to it, I told him to 
draw a check for the amount. IJIlearing that Mr. Sidle was a sub- 
scriber also, then I requested my son-in-law to draw a cheek and 
leave it with Mr. Sidle until the papers were made out, and [ think 
I said if the papers were satisfactory to Mr. Sidle they would be to 
me. 

Q. Had there been any talk with anybody about any papers before 
that that you know of? 

A. No, not that I know of; as I said before, I only attended one 
of the meetings. 

Q. Did you expect at that time to get any papers, except to secure 
the payment of your money and interest ? 

Same objection as last above. 

A. I don’t know what I expected at that time. 

Q. Ilow came you to ask about any paper; how came you to 
speak about any papers ? 

A. [ expected something in return for the money. 

Q. You expected to get your money back, didn’t you, with in- 
terest ? 

A. Yes, sr. 

Q. And that is all you expected, is 1t not? 
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200 Same objection as last above. 

A. I don’t know what T expected at that time. 

Q. If you expected anything else besides the repayment of your 
money and interest, What was it ? 

Same objection. 


A. I domi know. 


Recross-examination : 
Q. You are inclined to object to getting more if it comes to you, 
are you ? 
A. No, sir. 
Redirect examination: 
QQ. Would you object to getting more if you thought Mr. Thomas 
Hf. Cantield or anybody else had to be defrauded to give it to you ? 
Objected to as Immaterial. 
A. Well, I expect to get all Iam legally entitled to. 
J. GC. OSWALD. 
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J. IX. Srpie, a witness produced on the part of the complainant, 
being first duly sworn, deposes and says: 


My name is Jacob K. Sidle; am 60 years old; reside at Minne- 


‘apolis; [am the Jacob Kk. Sidle who js one of the defendants in this 


sult. 

Q. When and how did you first become connected with the pur- 
chase of these fair grounds and the payment of these debts growing 
out of the fair of 1878? 

A. I believe it was in 1878; in October, November, or December; 

don’t remember the month. The starting point was some- 
254 = thing like this: There was a deficiency at the ff ur, premiums 

due and bills unpaid, and there was different mectings here, 
when a few of the citizens got together and talked the subject over, 
and finally concluded, for the credit and reputation of the town, that 
those bills should be paid, and at one of the meetings on the other 
side of the river—I think it was at Mr. Lovejoy’ 's—after a great deal 
of talking and different suggestions and propositions, I m: ade a prop- 
osition that I would be one of ten men to raise or advance 82,000 
apiece, provided we could in some way be secured. Well, then, there 
was nothing definite grew out of that meeting; then there were dif- 
ferent meetings held at different times and places, and when they 
come to figure up and ascertain it was found that ten men advane- 
Ing $2,000 apiece would not reach —, and finally a subscription paper 
was resorted to. I don’t know what became of that paper; I don’t 
know how many subseribed, or how much; and then at another 
mecting the plan that we adopted was agreed upon. Somebody ap- 
pointed—I don’t remember who—to sce whether persons cnough 
could be found who would be willing to put in the necessary amount 
of money, provided the property was decded to Mr. Langdon and 
myself, and we were to hold it in trust for the parties who advanced 
the money. 
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Burlington, Cedar Rapids & Northern __..--_---- 500 OO 
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That, I think, completes the list. Those parties, except the rail- 
road companies, paid the said sum of money. I won’t be positive that 
they all paid in money. Mr. Langdon paid in money, I did, Mr. 
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Oswald did, J.W. Johnson did, C. A. Pillsbury did, I think Fletcher 
& Loring did, C. M. Loring did; don’t remember about Morrison. 
I think Mr. Washburn paid in a note; won’t be certain about it. 
The railroad companies contributed an indebtedness that was due 
them for freights, I think, or hauling things to and from. — 

(). Did these railroad companies have present bills against any- 
body for their indebtedness ? 

A. I don’t recollect whether they did or did not. 

Q. How did you ascertain the amount due the railroad com- 
panies ? 

A. I could not state that now how I did. ’ 

Q. Was not Farnham & Lovejoy’s contributions for material that 

they bad furnished for buildings or other structures on the fair 
grounds ? 
A. It was partly for an indebtedness—for what I do not know— 
and partly in notes. IT would think it was for lumber, but for all 
that I do not know whether it was or not; they were lumber- 
men. 

(). What is your best recollection as to Mr. Wm. D. Washburn’s, 
whether that was for an old indebtedness, or whether he advanced 
the money or paid by note, or what ? , 

A. I feel almost positive that he paid by note. If I do not 
get through to-day I can tell by to-morrow whether he paid by 

note. 
236 (). Did these parties sign any subscription paper of the 
amounts they agreed to contribute ? 

A. T don’t know. I don’t remember whether there was a sub- 
scription paper for these names and amounts or not. As I think 
it over I don’t think there was; with all that I don’t state that posi- 
tively. 

(). Ilow, then, did you ascertain who subscribed, and for what 
amount ? 

A. Well, I don’t recollect the conversations exactly, but Mr. 
Langdon made up the deficien¢y—what was short—finally. He put 
in a good deal more than he intended to when the thing was first 
started. 

Q. Ilow did you find out what the deficiency in the result of the 
fair was, and through whom ? 

A. 1 don’t know to-day what the deficiency of the fair was. When 
| spoke about the deficiency before, we started out to raise a cer- 
tain amount of money—about $30,000 we wanted to raise—and 
when I spoke of the deficiency I meant the amount less than 
$30,000. 

Q. By what means did you arrive at the sum of $30,000 as being 
the sum required ? 

A. From Mr. King—Mr. Wim. 8S. Kine. 

Q). What did Mr. Wim. S. King tell you about it ? 

A. Well, f don’t remember what he said. The substance was 
that it would take about $30,000 to liquidate the indebteduess and 
pay Mr. Morrison. 

Q. To pay Mr. Morrison for what? 
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A. For the sum that was due him, I think; about $14,000, I 
think ; some $12,000, $13,000, or $14,000. 
Q. What was that sum due Mr. Morrison for, according to Mr. 
King? 
A. I don’t remember what he stated what it was due for. He. 
may have stated, but I don’t remember. I have my understanding 
what it was due for. 
237 Q. What was your understanding that 1t was due for? 
A. I supposed it was due him on the fair grounds. 
Q. Do you mean for the purchase price that Mr. Morrison had 
paid for the fair grounds? 
A. That is my impression about 1t—that Is my understanding. 
Q. Then the balance of the $80,000 over and above the sum due 
to Mr. Morrison was made up of premiums due to exhibitors at the 
fair, freight bills and old debts incurred for lumber, and other 
matters ineurred at the fair, was 1t not ? 
A. That is my impression. 


Adjourned until Saturday morning, May 7, 1SS1, at 9.50. 


May 7, 1881. 
The parties appeared, by their respective solicitors, and the exam- 
ination of J. kK. Sipie being resumed, further testifying, he says: 


Q. Can you state how much money you received from those 
various contributions ? 

A. No; I could not here; [I could not now state it. 

(Q. Can you approximate it? 

A. I could not come any nearer to it than I could yesterday ; I 
believed I stated yesterday what I thought was paid in money and 
What in notes. 

(. Was any money paid by any of these contributors in money 
without the intervention of checks or notes ? 

A. I would not undertake to state that; I will state this—it was 
elther paid in checks or money. 

(). Were all the notes that were given paid by those who gave 
them ? 

A. I don’t know; my impression is that they were all paid; | 
would not state that positively. 

(). What did you do with the money that you received from these 

contributors ? 
238 A. It was all paid out—to whom I would not state—but it 
was all paid out but a small balance of about $8.00 and some 
cents, if my memory serves me right. 

Q. About how much of 1t was paid in premiums to exhibitors at 
the fair? 

A. I could not state. 

(. Have you no idea on that subject? 

A. I would not undertake to state the amount which was paid out 
in premiums; I have no record of it. 

(). Who disbursed the $30,000 or whatever sum came in? 
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A. I disbursed a portion of it—how much to-day I could not state. 
Q. Was no account kept of this disbursement ? 
A. Yes; I have an account of what I disbursed, but have not got 
it here; I do not know the exact amount of it. 
(). Where is it ? 
A. In the First National Bank. 
Q. You are president of that bank and have charge of these books, 
have you not? 
A. Yes, sir. 
Q. Will you produce that account? 
A. Yes, sir. 
Q). Ilow did you know to whom to make payments? 
A. The premiums I think I paid at the request of Mr. Clark and 
Chowen. 
Q. Who were Mr. Clark and Mr. Chowen in relation to this fair 
enterprise? 
A. Mr. Clark, I think, was the secretary; Mr. Chowen an em- 
ployee; I don’t know in what capacity. 
Did you pay all the premiums that these gentlemen indicated 
should be paid? 
A. I would not undertake to say. 
(). What is your best impression on the subject? 
A. I don’t know that I have any; my impression is this, that the 
premiuins Were not all paid—not quite all paid. 
239 (). Ilow much did you pay to Mr. Morrison? 
A. I would not undertake to state that until I bring that 
account. 


After having paid Mr. Morrison what was due to him and the 


premiums, what did you do with the balance of the money, if any 
was left ? 

A. Whatever the balance is, if any, is on deposit to the credit of 
Sidle & Langdon. 

Q). Do you mean to say that all the money you received was ex- 
hausted in the payment of the premiums and the sum that was due 
to Morrison, except the small sum of about cight dollars, which 1s 
now to the eredit of Langdon & Sidle? 

A. I mean to say this, “that the amount which was paid Mr. Mor- 
rison as purchase-money and premiums and other indebtedness ab- 
sorbed all the money in my hands but a small balance of about 
$S.00—it is S8.20. 

Q. Ilave you any recollection of what the other indebtedness you 
speak of was, besides that to Morrison and the premiums ? 

I could not go on to enumerate ; bills paid for labor and other 
indebtedness. I would not undertake to say whether I paid for 
material or not. 

(QJ. In whose name was the deposit accouut of this money received 
by you opened with the bank ? 

A. Sidle & Langdon. 

Q. Were they not in that account designated trustees ? 

A. No, sir. 
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Q. Was there any designation of Sidle & Langdon, except the 
mere names in the bank account ? | 

A. No, sir; there was none. 

Q. Did you take any receipts from parties to whom you made 
payments ? 

A. I don’t know whether I did or not, outside of premium receipts ; 

for the premiums paid I think the receipts were taken in the 
240  premium-book; they had a premium-book, and, [ think, the 

partics who re¢geived premiums receipted in that book—some 
of them did; I will not state positively that all of them did; my 
impression is they all did. 

Q. Did the cheeks which you drew indicate the purpose for which 
the payments were made? | 

A. I could not state whether they did or not without examining 
the checks; the checks, I think, would state who the money was 
paid to; I do not think I drew all the checks. 

Q. The checks were drawn on your own bank, were they not? 

A. Yes, sir. | 

Q. Then you have those checks, I suppose ? 

A. I don’t know whether I can put my hands on them or not; 
if they have not been returned by the bank to any person they are 
in the hands of the bank; I don’t know whether they have been 
returned or not. 

QQ. Who signed such of those checks as you did not? 

A. If any were signed by any person except mysclf it would be 
by Mr. Langdon. : 

(. Mr. Sidle, there was a fair held on those fair grounds in 1879, 
the next year after the one we have been speaking of ? 

A. Yes, sir. 

(). Did you take any part in handling the funds of the fair in 
1879 ? 

A. Mr. Langdon and I did. 

Q. Under what arrangement did you and Mr. Langdon so act, and 
with whom was such arrangement made ? | 

A. The arrangement was made with Mr. ixing, as president of the 
fair association ; the arrangement was that we gave him permission 
to use the grounds for fair purposes, and we were to have a rental 
equal to ten per cent. on the fund contributed, provided there was 
profits enought to pay that amount. 

(Q). Was that all the arrangement ? 

A. The understanding was, the money was all to be placed 

241 in our hands; the receipts of the fair,and the premiums and 
bill and expenses were to be paid out of the receipts, and then 

if there was enough left we were to have this rental that L spoke of. 

Q. Suppose there had been a surplus after paying premiums, ex- 
penses, and the ten per cent. rental, what was to be done with that? 

A. It would have been subject to the control of the association. 

Q. Who composed this association ? 

A. I could not state. 

(). Was it a corporation ? 

A. I don’t know. 
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. Was it a joint-stock association ? 

I don’t know. 

QQ. Was it a partnership? 

A. I don’t know. 

Q. Was it Bill King? 

A. I don’t know. 

Q. Then you and Mr. Langdon were selected by Mr. King to re- 
ceive the receipts of the fair and disburse the same, as you have 
stated, and pay the surplus over to an association of whom you 
never héard and have no idea what it was, who it was, or where it 
was 

A. We were not selected by Mr. King; we exacted the handling of 
the money ; in case there wasa surplus that we would get our rental; 
the object was to secure our rental. 

Q. If there had been a surplus .come into your hands over and 
above premiums, expenses, and the ten-per-cent. rental, would) you 
not have applied it as far as it went to the liquidation of the claims 
of the contributors for whom you and Langdon stood as trustees? 

A. I think not? 

Q. ‘To whom would you have paid it ? 
242 A. It would have been subject to the control of Mr. King 
and the fair authorities. I always understood Mr. King was 
the president of the fair association ; whether he was or not I could 
not state positively. 

(Q). Your dealings were exclusively with Mr. King, were they 
not? 

A. The contract about holding the fair was with Mr. King, but the 
disbursements, the paying of the premiums, and things of that kind 
were under the direction of Charles H. Clark—not all, but mostly— 
who I understand was or is the seeretary of the association. I donot 
state this positively, but Iso understand it. 

Q. Did the receipts of the fair of 1879 pay the ten-per-cent. 
rental of which you have spoken? 

A. Not the money that came into the hands of Sidle & Langdon. 
It paid in or about 6 per cent., a fraction over or under ; my impres- 
sion Is a fraction over six per cent. My impression is that we got 
all the receipts of the fair. 

Q. Was that 6 per cent. so received paid over to the various con- 
tributors to the trust fund. 

Objected to as immaterial. 

A. Not to all of them. 

(). Where is the balance ? 

Same objection. 

A. The balanee, all but a small portion, was paid in insurance 
premiums in keeping the property insured—the buildings. 

Q. You said the 6 per cent. was not paid to all the contributors 
of the 6 per cent. fund; to whom was it paid and who were left 
out? 

Same objection. 


: 
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A. I could not state that here. 
Q. Can you state any one to whom the dividend was paid, and 
any one who was left out? 

248 Same objection. 

A. I think Mr. Pillsbury was not paid; that 1s my impression ; I 
would not state positively. My impression is Mr. Langdon was paid 
for one; I think Mr. Sidle was paid; I was paid. 

Q). Can you think of any one else that was paid ? 

A. No, I could not. There were about one-half paid, and the in- 
surance about expiring, we used the balance in keeping the build- 
ings insured. 

Q. Can you state what company or companies the previous insur- 
ance was in? 

A. I cannot. 

Q. Can vou state what companies you insured in? 

A. I could not here; I can state the agent who took the insur- 
ance; I-can produce the policies of insurance—Tilfer & Irish; my 
impression is they have it all, but I would not state that positivery ; 
I may be mistaken about that. 

Q. Upon what principle did you make the deserimination in the 
payment of this interest money ° 

A. I don’t know as there was any discrimination in it. Those 
who applied for it before we decided to pay the insurance were paid 
on application. 

Q. When you made this arrangement with Mr. King for leasing 
the fair grounds for 1879 was Mr. Knight consulted ? 

A. I don’t know whether he was or not; he never was consulted 
by me. 

Q. Do you remember of taking him into consideration in the 
transaction at all? 

A. I have no recollection that he was spoken of. It might have 
been. I have never had anything to do with Mr. IXnight myself on 
the subject. 

(). After you had settled with Mr. King that the amount necessary 

to be raised was $30,000, of which 812,000 or 814,000 was due 
244 to Morrison, as you stated vesterday, who negotiated with 

Morrison for the conveyance of the land and _ stock of the 
association to vou and Langdon ? 


Witness here states: I want to correct some statements I made 
here vesterday, and want some portions of it read to me; I don’t 
think I understood the questions. 


Counsel for the complainants object to having his testimony read 
to him, but make no objection to his making any explanation now 
or at any other time from his memory. 

Counsel for defendants state that some of the questions refer to 
the testimony of yesterday, and witness asks that that testimony of 
yesterday, referred to in the question, be read to him now; that it 
should be so done. 


Last question withdrawn. 
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Q. Who negotiated with Morrison for the conveyance of the fair 
erounds and the transfer of the stock of the association to you and 
Lanedon ? 

A. I don’t know. 

Q. You did not? 

A. I did not. 

Q. Did Mr. Langdon ? 

A. I could not say. 

). Did Mr. King? 

\. I don’t know. 

Q. Who drew the papers ? 
\. I could not answer that. 
(). Who delivered the deed ? 

A. T could not answer that. I think the deed is in my posses- 
sion; my recollection is that it came from the court-house recorded 
tome. My impressions are that Mr. Langdon gave me that deed, 
but I would not state 1t positively. 

(). Had you any conversation at all with Mr. Dorilus Morrison 
concerning the conveyance to you and Langdon of the fair grounds 
in trust for the purposes of which you have spoken before you re- 

ceived the deed ? 
245 A. My impressions are that IT had not, though I would not 
speak positively; there might have been something said ; if 
there was, | have no recollection of it. 

Q. Do you know whether Mr. Langdon had any conversation 
with him: on the subject ? 

A. I could not state whether be had or not. 

(). Did you and Mr. Langdon have any conversation about it be- 
fore the delivery of the deed? 

A. Yes; at different times; but the conversation which I had 
with him I would not attempt to state; Mr. Langdon and I had 
various conversations about the whole subject generally prior to our 
cetting the deed ? 

Q. Can vou relate any of these conversations ? 

A. No; I would not undertake to state the conversations. 

(Q). Do | understand you to say that you do not know who nego- 
tiated the transfer of the land and stock from Morrison to you and 
Langdon ? : 

A. T have not said anything in relation to it just now; I have 
said [ did not in my former testimony, and I say so now. 

Q. Have you brought with you any of your accounts and papers 
eonnceted with your trusteeship in this matter? 

A. I brought the insurance policies referred to in the forenoon, 
and [ brought the deed from Morrison to Sidle & Langdon, some 
bills for the indebtedness to different parties had against the associ- 
ation; a copy of the bank account with Messrs. Sidle «& Langdon ; 
this last Mr. Me. Nair brought. 

Q. Are you willing that complainant’s counsel should see these 
documents which you have brought, together with the copy of bank 
account in the hands of Mr. McNair? : 

A. I have no objections. 
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Plaintiff’s counsel examine these papers. 
Q. On examination of the papers which you hand us we find a 

large number of policies of insurance, a bill of the Minne- 
246 apolis & St. Louis Railroad Company, a bill of the Burlington, 
aay Cedar Rapids & Northern Railroad Company, and a deed of. 
Morrison and wife to Sidle & Langdon. Hlave you any other bills 
of any other parties than these two railroad companies ? 

A. Well, not that I could put my hands on; [may have some more; 

I would not state positively whether I have or not; I could tell by 
a more thorough examination of papers whether I have or not. 

Q. Had you not a special motive in selecting those two bills which 
vou have produced and producing them ? 

A. I did not select them; I just brought what I found. 

(Q. Do you swear that you bad not a particular motive in bring- 
ing these two bills and no others ? 

A. Yes, sir. 

(Q). Did not somebody go over these papers with you and indicate 
which to bring and which to leave back ? 

A. No, sir. 

(). Have they not been separated by some one? 

A. No, sir. 

Q. Can you state in whose handwriting these two bills of the 
railroads are, and whether they are the original bills presented or 
copies ? 

A. No; I can’t state in whose handwriting they are; I think they . 
are original bills that were presented at the time of the winding up 
of the general arrangement; if they are copies, 1 have no knowl- 
edge of it whatever. 

(). Was there a fair held on these grounds in 1SS0? 

A. Yes, sir. 

Q. Did you and Mr. Langdon occupy the same relation to it that 
you did to the fair of 1879” 

A. No; we did not; we gave Mr. King permission to use the 
erounds for the purpose of holding the fair. | 

Q). Without paying any rent? 

A. There was no agreement that he was to pay rent—simply he 

had permission from me, and I presume from Mr. Langdon, 
247  ~to hold a fair, but, to my knowledge, there was no agreement 
about any rental. 

Q. Did the receipts of the fair of 1880 ¢o through your hands or 
Mr. Langdon’s or your bank or which ? 

A. Not a dollar through my hands, nora dollar as [to] Langdon & 
Sidle to my knowledge. Mr. Tlush—V. G. ITush, who I under- 
stood was the treasurer, came to the bank and said there was so 
much silver and so much smal! change that he could not handle it, 
and asked as a special favor to receive it on deposit, and TI agreed to 

receive it on deposit and allow him to check it out, and [did receive 
a portion, probably one-third of the receipts—I think in the neigh- 
borhood of 815,000. I would not state that positively what amount 
was credited to V.G. ILlush, treasurer, and drawn out very soon after 
the deposit was made—paid out on his checks. 
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). Was there any agreement with Wim. 8. King that any of the 
surplus or profits of the fair of 1880 was under any circumstances 
to be applied on the debts for which you and Mr. Langdon stood 
trustees’? 

A. None between me and Mr. King whatever, and none between 
Mr. Langdon and Mr. King, to my knowledge. 

Q. Was there any agreement of that nature between anybody ? 

A. None whatever, to my knowledge. 

(). Was there any agreement about the disposition of those funds 
at all, to your knowledge or that you ever heard of? 

A. No, sir; not to my knowledge. 

(). Was it not understood by Messrs. Farnham & Lovejoy, Wm. 
D. Washburn, and others who held these claims that they were to 
be paid out of these various fairs ? 

A. Teould not answer for Mr. Farnham & Lovejoy what they 
understood. 

Q. Did you not so understand it? 

A. No, sir; there was no understanding of that kind. 
245 Q. Was there ever any propositions made to any of these 
parties to reduce the amount of their claims on any consid- 
eration? 

A. I think there was something said, but what I would not under- 
take to say, nor by whom—who said it. 

(), When was that ? 

A. Well, [ would not undertake to state that. 

(). It was a proposition to these people to get them to reduce the 
amount of their claims, was it not? 

A. Well, that I would not undertake to say. Ido not know what 
was said to these people. There was something said to me on the 
subject. 1 would not attempt to state the conversation, or who said 
it. I have a faint recoliection that some one spoke to me about it, 
but cannot say who it was, or what was said. 

(Q). Was not some of the principal or interest of these claims paid 
out of the receipts of the fair of 1880 ? 

A. Not a dollar to me nora penny, nor any to my knowledge. 

Q. Do vou or Langdon, or both of you, or your bank, or anybody 
else that you know of, hold any funds derived from any source be- 
yond the eight dollars [and] odd eents which you spoke of, that is 
applicable to the payment of these claims? 

A. Not a dime, to my knowledge, except the two balances, one of 
$8.25 in the name of Sidle & Langdon to their eredit in the First 
National Bank, and one of a small sum, about $100, to the credit 
of Langdon & Sidle, from proceeds of the fair of 1879, after paying 
insurance, 

(). Ilave you and Langdon ever made any effort to sell this land 
to pay off these claims; and, if so, when? 

A. I don’t know what Mr. Lanedon has done, but I never have. 

(). What, in your judgment, is the value of the lands at present 
which were conveyed to you and Langdon by Mr. Morrison ? 

A. I should say about $800 an acre. 
249 Q. If you and Mr. Langdon should sell that land under 


-_ 
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the trust and realize money enough to pay off those claims and 
interest, leaving a surplus in your hands of from $25,000 to $50,000, 
what would you do with it? 


Objected to by defendants as incompetent and immaterial. 

A. I think we should try and place it where it legally belonged. 

Q. Do you think that Mr. Morrison would be entitled to any of 
it? 

Same objection. 

A. Iam not a lawyer, but I think all the contributors would be 
entitled to a portion of it—their proportionate share—a pro vrata 
share. ; 

Q. And that is your opinion as to where it would legally belong, 
is it? 

Same objection. 


A. I don’t know whether my opinion is right or not; we took 
that property when there was a cloud on the title. There was a 
diversity of opinion here whether the tithe was good or not, and we 
thought we were taking a considerable risk in t aking claims, and I 
think if there is any profit in the outcome the contributors are 
entitled to it. 


Adjourned until Tuesday, May 10, 1SS1. 
Adjotirned until May 12, 188i, 91 o'clock. 


May 12, 1881. 
The parties appeared by their said solicitors. 
J. K. Sipe, being cross-examined by defendant’s counsel, says: 


QQ. Since you were examined in-chief last week, have you given 
some time to recalling the circumstances of the trust subscription 
made in 1878, and the purchase of the fair grounds of Dorilus Mor- 
rison ? 

A. I have. 

Q. Can vou now state whether Farnham & Lovejoy’s contri- 
250° bution was in notes or was in indebtedness due them for 
material ? | 

A. Iean. It was in one note originally for $3,000. 

QQ. Can you now state from whom or by what means you ascer- 
tained that the sum of $29,668.75 was the sum necessary to be raised, 
and if you can, state. 

A. From James A. Lovejoy and W.S. King. 

Q. What did you obtain from each of them, as near as you can 
remember ? | 

A. The particulars—the conversation—I could not recollect, but I 
understood it would take about $50,000 to pay off the indebtedness 
of the fair, and pay Mr. Morrison for the fair grounds. 

Q. You spoke in your testimony in chief of a certain amount 
being due to Mr. Morrison for the purchase price paid by him for 
the fair grounds; please explain this matter more fully. | 

A. Well, since then I have given this whole subject a good deal 
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of thought—tried to refresh my memory; have talked with the 
parties who were interested and active in perfecting the general 
arrangement, and I think I was mistaken in my statement. I 
should have stated the amount due Mr. Morrison for the purchase 
of the fair grounds. 

Q. For what purchase of the fair grounds ? 

A. The purchase of Sidle and Langdon. I mean this, the amount 
of purchase-money which was to be paid to Mr. Morrison. I, my- 
self,so far as | am personally concerned, have no recollection of ever 
having any conversation with Mr. Morrison in regard to buying the 
fair grounds, but was informed that he was willing to sell it and 
deed it for what he had paid for it and interest, and the sum spoken 
of was in about 814,000 that it would cost. 

(). State the amount of the disbursements of cash that eame into 
your hands made by Sidle & Langdon, in gross and in detail, so far 

as you can. 
251 A. Gross amount, $14,491.77; disbursed by Mr. Langdon, 

$8,646.55; by Sidle, $5,845.22; leaving a balance of $8.25 to 
the credit of this account. I havea statement of the disbursements 
in detail, a true copy from the books of the First National Bank, 
made by the book-keeper, which is correct with the exception of a 
check of $200, which was erroneously charged to the account and 
afterwards credited back to correet the error, which causes the 
sum, to balance, to appear to be $14,700, while it should be but 
$14,500. 


Paper produced marked Exhibit IF, and herewith returned. 


Q. State whether you now remember as to whether the notes 
given by contributions to this fund were at any time in your pos- 
Ssesslon. 

A. [do remember, and whether any notes was in my_ posses- 
sion I don’t remember, but most of them were; they might all have 
been, yet 1 would not state that they all were. 

Q). State what disposition was made of those notes severally, as far 
as you remember. 

A. Well, some of them were used in the payment of debts due, 
and some ot them, I think, were used in paying Mr. Morrison the 
purchase-money of the fair grounds, and I think someof them were dis- 
counted, converted into money; that is my impression about it. 

Q. Do you remember what the $8,646.55, which you say was dis- 
bursed by Mr. Langdon, was disbursed for ? 

A. The payment for the fair grounds. 

Q. Do you remember what the L. Day note of $1,000 and the 
Washburn note of 82,500 were disposed of for ? 

A. I think they were turned over to Messrs. Farnham & Lovejoy 
as part payment for the amount due them. 

(). What is your recollection as to what the Morrison note for 
$3,000 and the Fletcher & Loring note of $1,000, and C. M. Loring 

note of S500 were disposed oft tor? 
252 A. I think they were turned over to Mr. Morrison in pay- 
ment for the fair grounds. 
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Q. How was the Farnham & Lovejoy note of $5,000 disposed of ? 

A. It was delivered to Mr. Lovejoy by me with the understanding 
that he should cut it into small amounts and use it to pay debts 
- that were due from the fair. 

@. State whether that was done or not. 

A. I think it was. . 

Q. Can you now state who drew the papers conveying the fair 
grounds and the 720 share of stock of the old association to Sidle & 
Langdon ? . 

A. Yes; Mr. Lochren. 

(J. You stated in your examination-in-chief that Sidle & Langdon 
have made no efforts to sell the fair grounds and pay off the contrib- 
utors. Why have they not done so? : 

A. Well, I couid hardly answer that question. I never made 
any effort. I don’t know what Mr. Langdon did. If we had, inas- 
muchas there has always been more or less of a cloud on the title, 
I don’t think we could have sold them unless we had sold at a 
sacrifice, and we have also been for some time enjoined from selling 
them. 

Q. What do you refer to as a cloud upon the title? 

A. The litigation that has been going on more or less between Mr. 
Canfield and other parties. 

Redirect examination : 

Q. You say that since your direct examination you have re- 
freshed your memory 1n regard to certain matters you have testified 
to in chief by talking with certain parties interested ; “with whom 
have you talked ? 

A. Mr. Lovejoy and Mr. Langdon and Lowry. 

(. Have you not also talked with Messrs. Lochren, MeNair, Wil- 

son, or some one or more of them—your counsel in this case? 
200 A. Mr. Lochren was present on an oceasion when Mr. Lang- 

don, Mr. Lovejoy, and [ had a conference, and I also asked 
Mr. Lochren on another occasion that I wanted to read my testi- 
mony ora part of of it; that I thought there was some portion of it 
that I was mistaken in; when I come to think, Mr. Lochren was 
present on two occasions when Mr. Lovejoy and I were present; don’t 
recollect whether Mr. Langdon was present on the second or not. 

Q). Did not some one suggest to you immediately after or upon 
the same day on which you gave your testimony that you had made 
a mistake and ought to correct it? 

A. I believe it was on the following morning that I asked to look 
at my testimony and did look at it, read it—a_ portion of 1t—and 
Mr. Lochren stated that some of the statements that I had made 
were not the faets, and that [ had better refresh my memory and 
get at the true facts in the case. 

Q. Did not that transpire in this room almost immediately after 
you had given the testimony as well as on the following morning to 
which you refer? 

A. No; there was something said by somebody here—some one 
of the attorneys; the statement I made before; the conversation 
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took place in my private office, in the rear room of the First National 
Bank. 

Q. When you say some one of the attorneys, to what attorneys do 
you allude to—to the attorneys for the plaintiff or for the defend- 
ants ? 

A. The attorneys for the defendants; 1 think Mr. Lochren is the 
man; I would not be certain. 

Q). Have you seen Mr. Wm. 8S. King on the subject since you testi- 
fied in chief? 

A. I did; I saw him this morning. 

Q. Do you recollect what day it was that you testified last, before 
to-day. 


A. I think it was Saturday; it was some day last week. 
25-4 Q. And what day was it vou had the conference with 
Messrs. Langdon, Lovejoy, and Lochren ? 

A. Well, I have had various talks with them ; I think it was on 
Saturday that [ had it with Langdon, and then we had one meeting 
at the bank with Mr. Lovejoy & Langdon; the time I could not fix ; 
we also had one meeting on it one evening at Messrs. Lochren & 
MeNair’s office; IT think it was Monday evening; 1t might have been 
Tuesday evening. 

(). Is it the result of these various conferences that has induced 
you to make the corrections in your testimony that you have made 
to-day ? 

A. Many things that were said at those conferences refreshed my 
my memory and brought to my mind some of the transactions and 
doings that T had forgotten. 

Q. Did you and Mr. Langdon ever have any interviews in regard 
to the sale of the fair grounds to pay off these debts ? 

A. We have talked about it; I could not state the exact time 
some ten or eleven months after the date of the transaction—some 
time in the fall of 1879. 

(). Did you make any efforts to sell the lands ? 

A. I have never made any effort. 

(. Were you ever solicited to sell the land by any of the benefici- 
aries under the trust; if so, who and when ? 

A. I have no recollection now that I was, though I may have 
been; some of those contributors have talked to me at different 
times, though I don’t remember who, that they would like to have 
their money; [think Mr. Washburn was one of them; I would 
not state positively that Mr. Washburn was one, but my impression 
is that he was. 

Q. When you say their money, do you mean the money they had 
contributed and the interest on it? 

A. Yes, sir. 

Q. Did not Mr. Washburn complain about the money not having 
been paid out of the receipts of the fairs of 1879 and 1880, or either 
of them? 


200 Objected to by defendants as incompetent and immaterial. 
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A. I have no recollection now that he did, although I would not 
state positively that he did not. 

Q. Have not others of these contributors asked you if they were 
-not to have something towards the payments of their debts out of 
the receipts of the fairs of 1879 and 1880? 

Same objection. 


A. I have no recollection that anybody asked me for the payment 
of anything out of the receipts of the fair of 1880. I think out of 
the receipts of the fair of 1879 the contributors all expected to get 
ten per cent. on the amount they had advanced, or on their contri- 
butions. 

Q. Have you at any time since you took hold of this trust been 
solicited by any one to take less than the face of those various trust 
claims ? | 

Same objections [and] that it is not proper re-examination. 

A. I don’t think I was; not for the various claims. I have no 
recollection that [ was. I think there was some person spoke to me 
about it in relation to my own claim—my own amount that I ad- 
vaneed, I mean. | 

Q. Who was it that spoke to you ? 

Same objections. 


A. I don’t remember. I can give my impressions about it. I 
‘an’t state who it was. 

(). Give your impressions that you were about to give. 

Same objections. 

A. Well, my impressions are that it was Mr. D. Morrison, but I 
would not pretend to be correct about it. 

(). About when was this proposition made ? 


Same objections. 

A. I ean’t state when. I ean state where it was made, I think, 
but cannot state the time. 

(). Go on and state where it was made. 

Same objections. 
256 A. I think it was made In the bank. 

Q. What bank ? 

Same objections. 

A. First National Bank of Minneapolis. 

Q. That was your place of business at the time of which you 
speak, was 1t not? 

Same objections. 

A. Yes, sir. 

Q. Was that proposition made within a year from the present 
time ? 

Same objections. 
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A. I could not state. 
Q. Was it within two years of the present time ? 


Same objections. 


A. I think it was. 

Q. State what the nature of that proposition was. 

Same objections. 

A. It was something of this kind: I was simply asked the ques- 
tion if I was willing to take anything less than my amount, or 
whether I would take anything les <—something of that kind. I 
don’t remember the exact conversation. 

(). Ilave you ever heard of such a proposition being made to any 
of the other contributors by Mr. Morrison or any one ‘else? 


Same objections. 


A. Not to my recollection. I think I spoke to Mr. Langdon on 
“ ~~. after the proposition was made to me. 
. Will vou swear positively that vou have not heard that a sim- 
ilar proposition was made to some of the other contributors ? 


same objections. 


A. I swear positively that I have no recollection of anything of 
t] iat kind. 

Q. When Mr. Morrison made the proposition to you to reduce 
your claim, was there not something said about the other contributors 
reducing their claims ? 

257 Same objections. 

A. I believe I have not stated that Mr. Morrison ever made such 
a proposition, 

(). When Mr. Morrison, or whoever it was that made the propo- 


sition, asked vou if you wouldn't reduce your claim, was there not 
something said about the other contributors reducing the claims? 

Same objections. 

A. I have no recollection that there was. 

Q. Exhibit I’, being the statement produced by Mr. Sidle showing 
the disbursement by Langdon & Sidle of a portion of the trust fund, 
shown witness. The first item is under the date of Nov. 21, 1878, of a 
check for 88,646.50. Without stating to whom the check ran, nor for 
what it was given, please explain that item. 

A. We never charge checks to whom they were given; that was 
a check drawn by Mr. Langdon; that was used in his arrangement 
in settling with Mr. Morrison the purchase-money of the fair grounds, 
and I think the cheek was payable to J. Dean. 

Q. Was J. Dean, to whom the check was made payable, the 
cashier of the State National Bank of Minneapolis at that time, or 
had he been previously such cashier ? 

A. I could not state whether he was cashier of the State National 
Bank at that time; he was at one time and may have been at that 
time. I could not state whether he was or not. 
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Q. Why was the check made payable to J. Dean? 

A. I could not answer that question. I don’t think I was present 
when the check was mace or delivered. 

QQ. Was not that check made payable to J. Dean to pay the notes or 
some of them, or some part of them, that Dorilus Morrison had given 
to the State National Bank of Minne: apolis or Mr. J. M. Knight in 

payment of the stock of the Minneapolis Agricultural & 
208 Mechanical Association purchased by Morrison of Knight 
and subsequently transferred by Morrison to Sidle & 
Langdon ? 
Objected to as immaterial. 


A. I wasn’t present, to my recollection; or, in other words, I have 
no knowledge of being present now when Mr. Langdon made the 
payment for the fair eround. The only knowledge that [at present 
have is that there is a memorandum on the stub in the check-book 
“to pay Morrison’s notes.” 

Q. In whose handwriting is the stub of that check? 

A. I think in Mr. Langdon’s, with the exception of the memo- 
‘andum. 

Q. In whose handwriting is the memorandum? 

A. Mine. 

(). Is that stub the stub of the check which is entered as the first 
item In Exhibit F? 

A. Yes, sir; I think so beyond doubt. 

The stub of the check is here offered in evidenee, and is in the 
words and figures following: “$8,646.55; date, Nov. 20, 1875. J. 
Dean to pay Morrison notes. No. 1.” 


Q. The date of the check, as per the stub, is Nov. 20th, 1878 ; the 
entry of it in Eaxcbabat Ik is Noy. 21, 1875; please etal ‘that 
difference ? 

A. There is.a Sifters of one day—I presume one indicates the 
date it was drawn, and the other the date it was paid. The date 
on the stub is the date it was drawn and in the account the day it 
was paid. 

Q. Was the memorandum “ to pay Morrison notes” written upon 
the stub by you at the time the check was drawn or afterwards ? 

A. I think it was afterwards. 

To what Morrison notes does that memorandum refer ? 

A. I could not state. 

Q. Did you know at the time you made the entry ? 

A. I think I made that entry from something Mr. Langdon 
259 ~=told me; I don’t think I was present when Mr. Langdon 
closed up the trade or made the payment. 

Q. What was it that Mr. Langdon told you that caused you to 
make this memorandum ? | 

A. Well, I could’nt state what the conversation was; my Impres- 
sion is that he told me that that note was used in paying a note of 
Mr. Morrison. 

Q. Did he not tell you that it was two notes of Morrison’s held 
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by either theState National Bank of Minneapolis or J. Dean, cashier 
thereof. 

A. Not that I now recollect. 

Q. Do you know of Mr. J. Dean ever having any connection with 
this stock or the fair grounds, except his being cashier of that bank 
which sold the stock at auction ? 

A. I do not. 

(). Did you hear Mr. Morrison’s testimony—Dorilus Morrison— 
as to the manner in which he paid for the stock purchased by him 
of Knight ? 

A. I think not. 

(). Mr. Morrison stated that he paid for that stock in three notes ; 
one of 84,000, one of $4,000, and one of $4,450.42, dated December 
31, 1877, and drawing ten per cent. interest until paid, and payable 
at the N. W. National Bank; don’t you think that the check for 
$8,646.55 would about cover two of those notes, and was given to 
pay two of those notes ? 

Objected to as immaterial and incompetent, and as calling for a 
cuess from the witness. 


A. Ihave not figured it, and I don’t know whether it would or 
not. I don’t think Iwas present when the notes were paid, and 
have no means of knowing for what purpose the note or notes were 
eiven Which were paid; my impression is, from the memorandum 
on the stub, that the cheek was elven to paya Morrison note or 
notes, | don’t know which. 

(9. Did not Mr. Langdon tell you what Morrison notes or 
260 note that check was to pay before you made that memoran- 
dum ? 

A. Not that I recollect of. 

Q. On the credit side of statement, Exhibit IF, are entries of cash 
received from Langdon: Noy. 20, 87,000; Johnson, $1,000; Oswald, 
82.000; Pillsbury, 82,000; the last three without any dates indi- 
cated. When were the Johnson, Pillsbury, and Oswald amounts 
received bd 

A. T think on the 20th. I think that is what the book-keeper in- 
tended to indicate, though I would not state positively without re- 
ferring to the ledger. 

(). There are two charges in Exhibit I? for cheek-books, one under 
date of ’Sovember 22, 1878, and arother subsequently. Were these 
check-books purchased for the purchasers of this trust amount ? 

A. Yes, sir. 

(). One is charged $1.00 and the other $2.00. Which is the one 
you produce ? 

A. The one produced is the one for which $1.00 is charged. 

(). What has become of the other? 

A. I think I have it somewhere; with all that, ] have not been 
able to put my hand on it; I think I will be able to yet. 

(). Will you try and find it and produce it? 


A. I will. 
J. KK. SIDLE-. 
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May 10, 1881. 
The parties appeared by the same solicitors. 


B. Lanapon, a witness produced on the part of the plaintiff, 
mo on duly sworn, deposes and says: 


My name is Robert B. Langdon ; reside in| Minneapolis ; 
261 my business Is contractor; am “the Robert B. Langdon who is 
one of the defendants in this suit. 

Q. Are you the Robert B. Langdon who is named as grantee in 
the deed of trust of nine-tenths of the fair grounds from Dorilus 
Morrison and wife ? 

A. Yes, sir. 

(). State how it came about that you were made one of the trustees 
of that land? 

A. Iwas one of the subseribers in a subscription list in order to 
pay up certain indebtedness accruing here to a certain fair, in 1873, 
I beheve. There were two fairs held—one here and one at St. Paul, 
and they ran it here pretty high-handed; and the people here felt 
quite and interest in it, and there were a number here who took 
hold of it to settle up the matter and have the debts paid. Others, 
with myself, made up the amount that was necessary. 

). Were you solicited to subscribe or did you volunteer ? 

A. Well, I volunteered to help the thing out. Mr. Lovejoy talked 
with me about it, and I told him I would be one among others to 
help the thing out. 

(). What was the sum necessary to be raised to Hiquidate the claims 
against the fair? 

A. I could not answer that—well, I should say $14,000 or $15,000, 
but my memory is all gone on that subject; I have no recollection 
about the matter at all. 

Q. There was, in fact, nearly $50,000 subseribed, was — not ? 

A. Yes, sir. 

(). How did you arrive at that amount? 

A. Certain indebtedness of the fair and the amount that Mir. Mor- 
rison asked for, and certain railroad amounts, accounts for trans- 
portation, all aggregating about $30,000, a little less, perhaps. 

(). How did you ascertain what Morrison asked for the land ? 
262 A. That was ascertained through Mr. Lovejoy. 
Q. Which Mr. Lovejoy ? 

A. Mr. James A. Lovejoy. 

(). State what communication Mr. Lovejoy made to you on the 
subject, 1f any ? 

A. Well, he made—he showed the mdebtedness and everything, 
all about it; [ cannot give the details. Ile explained everything, 
all about it; he was active in the matter. 

Q. Did he, among other things, explain how much the land would 
cost ? 

A. I think so. 

Q. Did you ever see Mr. Morrison in connection with the purchase 
of that land—personally I mean ? 
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A. IT don’t recolleet of meeting him, and yet I might have met 
him often. 

(). ‘Vo whom was the deed delivered ? 

A. To the best of my recolleetion, Mr. Clinton Morrison delivered 
it to me: still | would not be positive of that, but it 1s my recollec- 


tion now. 

(). Was it reeorded before or after delivery ? 

A. My impression is that it was not recorded ; still I would not 
ojye that as evidence: I don’t recollect. Upon retleetion I think it 
was not, because we had to pay some taxes, but those things I can- 
not recollect about. 

(Q). Who paid Morrison the consideration money ? 

A. My impression is that I drew the check; still I would not be 
positive about it. 

(). Whose cheek do you refer to, your individual check or some 
other ? 

A. It was a check that I signed, if I signed one at all, of Sidle & 
Langdon, as the fund was in our name. 

(). Was the cheek for the full amount of the consideration money, 

or Was it for that amount less his subscription to the fund? 
265 A. Hewas paid partin the check and part by some notes— 

perhaps his own among others; he was not paid the full 
amount 1 money : there was some notes, but | do not recollect 
what notes or the exact amount of the notes. 

(). How much did you subseribe to the fund ? 

A. Seven thousand dollars. 

(). TTow and to whom did you pay this subseription ? 

A. IT think I deposited the money in the First National Bank— 
either that or cheeked on some other. f think Mr. Sidle’s records 
would show that. 

Q). What part did Mr. Wm. S. King take in the adjustment of 
this affair? 

A. Well, he was anxious to have these debts paid up—appeared 
to be. 

Q). Did he take an active part in furnishing the items of the in- 


iif i 

debtedness? 

A. T think that was all done through Charles H. Clark. 

(QJ. Mr. Clark was the party who acted as secretary of the fair, was 
he not? 
A. T think that was what they called him. 
(). When this arrangement was entered 1nto—I mean the convey- 
ance of the lands to you and Sidle and the execution by you and 
Mr. Sidle of these trust papers—was not the whole object the secur- 
Ing the repayment of the subseriptions and tbe payment of the old 
debts which were standing against the fair managers with interest? 

A. One object was to secure the repayment of the subscription ; 
the old debts, | don't know what you mean by them ; the subscrip- 
tions were made to pay for the lands and the premiums and ex- 
penses which had acerued at the fair of 1878; I don’t know of any 
old debts. 
Q. Was not the 350,000, of which you have spoken, made up 


. 
. 
: 
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partly of debts owing by the fair to railroad companies and debts 

to individuals for labor and materials previously advanced by them 
towards the holding of the fair? 

264 A. Yes; and for the fair grounds. 

(). State, if you can, who besides the R. R. companies were 

creditors of the fair for materials or labor furnished. 

A. Well, there were divers persons; [ could not give their names. 

Q. How ‘about Farnham & Lov ejoy ; Was theirs a money contri- 
bution or was it a debt for material furnished for the holding of the 
fair? 

A. I think it was for material; still, lam not positive; I don't 
think it was a money contribution. 

Q. How about William D. Washburn; what is your recollection 
as to his? 

A. My impression is that it was entirely a contribution; would 
not be positive as to any of these; It was so long ago. 

Q. Did you use of that money what was necessary to pay off the 
premiums of the fair? 

A. Mr. Sidle had that matter all in his hands; I mean—I think 
the payment for the lands and the rest was left to Mr. Sidle. 

Q. Was there not a fair held upon these fair grounds the next 
year, 1879? 

A. Yes, sIr. 

Q. Was it held under the same management as the fair of 1878? 

A. I think it was. 

(). Was it not understood between the manager of the fair and 
yourself and Mr. Sidle, representing these creditors, that the pro- 
ceeds of the fair of 1879, after paying the expenses of the fair, were 
to go toward liquidating these debts, if the fair proved successful ? 

A. Only so far as to pay the interest. 

Q. Why were not the procee “ls of that fair of 1879 properly ap- 
plicable to the payment of those debts? 

A. There was no such understanding. 

Q. Do you recollect how much of the proceeds you did reecive of 

the fair of 1S79? 
260 A. I don’t know that [ can state positively; we did not get 
the whole amount of interest. 

Q. If the managers of the fair of 1S79 had desired to and offered 
to pay this indebtedness out of the proceeds of that fair, would you 
not have accepted it ? 

Objected to as immaterial. 


A. The case never arose. I don’t know what [I should have done 
under the cireumstanees. I very seldom refuse money. 

Q. With whom was the arrangement made for hol ling the fair 
on those grounds in 1879? 

A. I don’t recollect. 

Q. Was it not with Wm. S. Ning? 

A. I could not state. 

Was Mr. Knight—James M. Knight—consulted about holding 
the fair on those grounds in 1879? 
28—175 
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A. I do not know ; not by me. 
(). There was another fair in 1880, was there not ? 
A. I believe so; there was. 
Q. What arrangement was made with Mr. Sidle and yourself in 
regard to holding that fair, if any t 

A. Not any arrangement with myself; I don’t know as regards 
Mr. Sidle; I was not here any way myself last summer; was away 
all the time. 

(). Do you know whether Mr. Knight was consulted in regard to 
holding the fair of 1880? 

A. I do not. ‘ 

(). Was not the fair of ISSO, as far as you know, held under the 
same auspices and management as the previous fair of 1879? 

A. [suppose so, but I have no personal knowledge; I was only 
down there the first dav of the fair. 

(). Were not the profits of the fair of 1879 and 1880, after all ex- 
penses were defrayed, if there had been any profits, to belong to Mr. 
Win. S. I 


\ing ? 
A. [ don’t know anything about the matter. 
266 Q. Did you not always suppose and believe so? 
Objected to as immaterial and incompetent. 

A. Well, I have no beliefupon the matter; it issomething I know 
nothing about and never thought of. 

(Q. Was not Mr. King the leading spirit and manager to those 
fairs ? 
A. Yes, sir. 
Q). In what way was he to be compensated for his trouble? 
Objected to as immaterial. 


A. I don’t know. 


Cross-examination : 

(. Do you remember the State fair that was held in 1877 by the 
State Agricultural Society and Stock-Breeders’ Association ? 

Objected to as immaterial, irrelevant, and not cross-examination. 

A. I know they held a State fair—at least ealled it a State fair. 

(). Was not Wm. S. Ning the leading spirit and chief manager at 
that fair—the same as of the subsequent fairs ? 

Same objection. 

A. I think so; lis name was always prominent. 

(). Ile was a man who took great interest in raising of stock and 
in exhibitions of stock, was he not ? 

A. Yes, sir. 

Q. Was he not aman who would always put himself promi- 
nently forward in anything of a public nature in which he was 
engaged ? 

Same objection as last above. 


A. Yes. 
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Q. Do you know or remember whether or not Farnham & Love- 
joy gave their notes to the amount of $3,000 subseribed by them ? 
A. I have forgotten those details. 
267 (. You stated that you thought you received the deed of 
the fair grounds from Clinton Morrison ; he is a son of Do- 
tilus Morrison, is he not? 

A. I answer yes. 

@. Do you remember that Dorilus Morrison had left town just be- 
fore the deed was delivered tu you and the consideration paid ? 

A. I could not say whether Mr. Dorilus Morrison was in town at 
the time or not. 

Q. Do you remember of being with Mr. Sidle and Mr. Dorilus Morri- 
son at the oftice of Lochren, MeNair & Gilfillan with reference to 
making out the papers to consummate the purchase of the fair 
grounds from Mr. Morrison ? 

A. I don’t recollect, and still I might have been. 

Q. Do you remember who was employed to make out those 
papers ? 

A. Yes, sir; a certain man here by the name of Wm. Lochren. 

Q. Do you know the fact that the whole consideration was paid 
to Mr. Morrison by Sidle & Langdon for those fair grounds ? 

A. It was paid to Mr. Clinton “Morrison for him—Dorilus Morri- 
son. 


@. Was the fair of 1876 run in the name of any individual or of ' 


the association? And if an association, state It. name, 1f you remem- 
ber. 

A. I think it was an association; the Northwestern Agricultural, 
Mechanieal and Stock-Breeders Association ; am not certain about 
the name. 

(). Were these fair matters in which the citizens of Minneapolis 
took any interest or regarded as beneficial to the town ? 

A. There was great interest taken by all the people here. 

Q. Did or did not the business men of Minneapolis usually con- 

tribute in advance towards getting up these fairs ? 
268 A. They did. 
Redirect examination : 

Q. At the time you and Mr. Sidle received this deed of the 
fair grounds from Mr. Morrison and wife did you know or had you 
heard that Mr. Canfield, the complainant in this action, claimed to 
have purchased and to be the owner of those fair grounds? 


Objected to as not growing out of the cross-examination. 


A. I think I knew that there was a suit in progress based upon 


such claim ; I talked to Mr. Lochren about it. 

Q. Was it the same Mr. Lochren who prepared the papers you 
have spoken of ? 

A. I never knew but one Lochren in this country; he was the man. 

(). You spoke of the fairs of 1S7S and 1879 hel 1 or advertised to 
be held, under an association, the name of which you gave; do you 
know who composed that association ? 
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A. I do not. 
). Was it a corporation % 
A. J] don’t know. 
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A. He was the most prominent man [ knew in regard to the fairs. 

Q. You spoke of the business men of Minneapolis making contri- 
butions in advanee towards the holding of these fairs ; did you mean 


ak of sueh contributions as donations or as loans to be repaid ? 
A. is donations. 

| ‘ ee : 1 

RKecross-exanination : 


Q. You said you were told that there was a lawsuit pend- 


269 = ing with Canfield about the fair grounds ; were You or were 
\ not also informed that the district court had decided 
against Canfield’s claim of title ? 
Objected to as immaterial, incompetent, and irrelevant. 
A. T knew the case had been tried in the district court and there 
had been an appeal by Canfield to the supreme court. 
Redirect examination : 
Q). Did you not on one occasion execute a deed asa director of the 
Minneapolis Agricultural and Mechanical Association conveying 
t i oles \ 23 . - a" | * ra 
those sa ir grounds to Mr, Cantield, the complaimant in this ae- 
tlo 


7 > , . . 
()biected to as immaterial. 


QM. Did vou not know, or had vou not heard at the time you re- 
ceived the decd trom Morrison of these fair grounds to Sidle and 
vourself, that he, Morrison, liad executed a deed as a director of the 
last-named association of these fair grounds to Mr. Canfield ? 


it . _ 
same ovorvection. 


A. I don’t remember of having heard. 
Q. Do you not remember of having heard, prior to the time of the 


. 
. 


deed from Morrison to vou and Sidle, that Mr. Canfield, the com- 
plainant, had paid Mr. Wms. King a large sum in Northern Pa- 


cific railroad bonds as a consideration for the purchase of those fair 


4 


grounds ? 


‘ 7 > . 
same oprection. 


A. I had heard something about that: whether before or after | 
don't recollect ' if must have been before. 


Rh. Bb. LANGDON. 
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270 | May 10, 1881. 
JAMES A. Lovesoy, a witness produced on the part of the 
plaintiff, being first duly sworn, deposes and says: 


_ My name is James A. Lovejoy; I reside in Minneapolis; am_ 50 
years old; am a lumber dealer and manufacturer. 

Q. Are you the James A Lovejoy who is one of the defendants in 
this suit ? 

A. Lam James A. Lovejoy ; don’t know whether [ am one of the 
defendants or not; don’t know whether I was served with any papers 
or not. 

QQ. Are you a member of the firm of Farnham & Lovejoy ? 

A. lam. 

Q. Did vour firm make a contribution towards the fund which 
Was raised to pay off the deficiencies arising from the fair held in 
Minneapolis in 1S75? 

A. We did. 

Q. To what amount ? 

A. $5,000. 

Q. Did you receive a declaration of trust from Messrs. Sidle& Lang- 
don to secure the repayment of that amount? 

A. Yes, sir. 

Q. In what manner did you make that contribution—in money or 
material ? 

A. I paid debts of the fair and connected with that trust up to 
$3,000, including S500 which was to be paid to ourselves. I paid to 
different parties 85,000, including S000 which was to be paid to our 
firm. 

(). To whom did you make these payments, exclusive of the debt 
due your firm ? 

A. I paid toClinton Morrison, to makeup the balance due his father, 

$821.77; [ paid to Frank Gilson $152; [ paid to N. B. Har- 
271 = =609wood S170; [ paid to H. B. Sherburn, of Milwaukee, I think, 
8555; [ paid to & Reed 8456; [I paid to—I have got it 
to Clark—I think it was to Brackett, of the Clark Tfouse, 8218S; I 
3 
), 


paid to somebody else, whose name [ have not got, $155.25; and 
then F. & L. 8500; that is Farnham & Lovejoy—making $5,000, 

(). What was the 8152 paid to Gilson for? 

A. If I remember, that was a balanee due to Gilsen for a bill 
which he had against the fair for boarding some parties connected 
with the fair. 

(Q). What was the debt due to Harwood for which vou paid ? 

A. I don't know. 

Q. What was the debt of 8555 to Sherburn for? 

A. I think it was for premiums: am not positive. 

( What was the debt of 8450 to Connet & Reed for? 

A. I think that was for plumbing and water-pipes in and about 
the fair grounds. | 

Q. What was the debt to Brackett of the Clark [Touse for ? 

A. I don’t remember what that was tor; he was a hotel man; kept 
the Clark House. 


y AP THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 


uu tell what the debt of $158.25, paid to a man whose 


r€ 

hame you do not remember, was for? 

Cahnnotl remem ber, 

Vhat was the debt to Farnham & Lovejoy, $500, for ? 


\ 

It Wills tor hut i} pber. 

When was that lumber furnished ? 

urnished in the two or three months prior to and at 


Q. Who ordered it? 
. Well, my memory is there were two or three parties ordered 
it. [think that Mr. Wim. S. King ordered some sent down; a man 


it. VESSEL TR CF < 

by the name of Haley, who was at work there, ord@ed some, and 

some other parties at work there ordered some. I don’t know who 
Q. Did not Mr. Wm. s. King negotiate with you originally for the 


° . . . ’ b I 
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( +} ) | ; 
eased CPi Seseecu at De 


i? A. Mr. Kine taiked wi ‘th me about sending lumber down. 
Q. Were not these orders that vou filled in consequence of 


Who turnished vou with the information with reference to 
these various bills which vou have ve ud of which you have spoken ? 
t up to Mr. Sidle’s bank with 


{ i = MM 1 Wer e tO va ‘lous parties from the fair; it 

sa bo idum, and [ think that Mr. Sidle, Charles 
<, Mr. King, and myself looked them over, and 1t was decided 

s were there that I should pay these bills. I don’t 

< t there we ler parties there too, but would not be cer- 

(J. It was understood, was it not, that all these debts which you 
did pay had grown out of the holding of the fair of 1878? 

A. I think it was 

Q. Did you make any book entries of the lumber furnished by 
vour house for the fair, the 8500 bill? 

\. Yes: we made book entries of all lumber furnished for the 

Q. Ha 1 vot those books here? 

A. No, sir; [have a copy of the account 

Papers han ied to complainant’s counsel. 

Q. To: vas the lumber furnished by Farnham & Lovejoy 


.- 
. > . 7 , ? 
- . + + * 3. .yvr 339 i rye} Par ) * re 
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A. To D. Morrison, fair ground building committee. 

QQ. At whose suggestion was the account opened in that name? 
\. [ ordered that done. 

QQ. Did you consult with D. Morrison before opening that account 
r lum be shed upon vour books? 

A. No, s sor 


Q. Who was the building committee spoken of in this charge? 
A. I don’t remember anv of them but Mr. Morrison; I 

- . ’ | ? 

don't Know; there were others, but I don’t recollect who they 
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Q. Did Morrison order this lumber ? 

A. No, sir; I think not. 

Q. From these transcripts of your accounts I see you furnished in 
the aggregate $5,018.55 worth; is that a correct statement ? 

“MAL It is. 

Q. And that you have been paid upon that $4,421.07; that is cor- 
rect, 1s 1t ? 

A. That is correct; that does not include the $500, and it does in- 
clude $200 of our donation before the fair was held. 

Q. These two papers, copies of the credit and debit side of that 
account, represent the lumber furnished and the payments made 
thereon and the manner in which those"pay ments are made, do they 
not ? | 

A. Yes. 

Q. And the first item on the credit side, under date of July 17, 
1878, “By subscription, 8200,” is the donation of $200 which you 
speak of as having made at that date ? 

A. Yes, sir. 

This account marked Exhibit E, two papers, and offered in evi- 
dence, and the same is herewith returned. 

Cross-examimnation : 

Q. In relation to the bills of Mr. Gilson and Mr. Brackett which 
you paid, do you remember whether they were claims for premiums 
that had been assigned to them or left with them for collection ? 

A. I don’t remember. | 

Q. You speak of King having spoken to vou about lumber, 
274 = =did he order the lumber for himself or for the association run- 
ning the fair, or for who ? 

A. It was for the association running the fair—for building build- 
ings down on the fair grounds. 

Q. You spoke of Morrison being one of the building committee ; 
are you certain that he ever acted or consented to act on that com- 
mittee ? 

A. No, sir: Iam not; don’t know that he acted. 

Q. You have credited upon your lumber account LL. Dav’s note, 
$1,000, and W. D. Washburn’s note, $2,500. Please explain what 
those notes were, and how vou came by them. 

A. Mr. Day contributed $1,000 for that fund, and he gave his note 
for $1,000, payable in one year at ten per cent interest. Mr. Wash- 
burn contributed to this fund $2,500, and he gave his note, payable 
in one year, with ten per cent. interest. Those notes were turned 
over to us by Messrs. Sidle & Langdon in part payment for our bill. 

(). You said that in payment for vour subseription you, among 
other things, gave a note to Morrison tor 8821.77. Please explain 
what that was for. 

A. That was to make up the balance due Mr. Morrison on the 
purchase-money of the land, or on the amount he was to have tor 
the land; I made the note for Just the balance due him. 

(). Was that note made at the time that the rest of the considera- 
tion for that purchase was paid to Mr. Morrison ? 
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A. Yes; I think it was. 

Q. You were present when that consideration was paid, were you 
not ? 

A. T think I was; I was present when the settlement was made. 

Q. Can you state in detail how and in what that consideration 
Was paid ? 

A. TL think that Mr. Langdon paid him $8,600, and there was a 
note of Mr. Morrison of 83,000, and a note of Fletcher & 
275 ~~ Loring of, I think, $1,500; I will not be positive about these 
sums. The $5,000 Mr. Morrison note and $1,500 notes of 
Fletcher & Loring, and the $821.77 note for three months, which [ 
vave, were either discounted or turned over in paying Mr. Morrison ; 
Iam not positive but what C. b. Iettelfinger’s note for $500 went in. 
We had a note of C. B. Hetteltinger for $500; am not positive whether 
that went in to pay Mr. Morrison or not; 1f it did, we paid Mr. Mor- 
rison S500 more than I think we did. 

Q. What is your recollection as to the amount you paid Mr. Mor- 
rison ? 

A. [think it was about 814,000. As I have it figured it would 
amount to $15,921.77, 1f [am correct about 1t. 

Q. And it the Heffelfinger note went in it would amount to $500 
more, would it not? 

A. Yes, sir. 

(). You took the principal charge of the notes that were contrib- 
uted and of applying them, or of seeing that they were applhed to 
the purposes for which the fund was raised, did you not? 

A. The trustees had the notes. I attended to the negotiation of 
them, I think, but the trustees held the notes until they were nego- 
tiated. By trustees I mean Sidle & Langdon. 

(QJ. Were not the notes passed by them over to you to be negotiated 
or disposed of as negotiated bg 

A. | am not clear in that. My impression is I made the negotia- 
tions and Mr. Langdon turned them over. I am not positive. 

(). Did these notes, before being negotiated, pass into the posses- 
sion of Mr. Sidle or of the First National Bank ? 

A. Tthink they did—all into his hands. 

Q. Are vou sure of tha 
A. Tam quite sure; yes; I know they were in his hands before 

[being] negotiated—-ves, all of them. 
276 Q). Did any note made by Farnham «& Lovejoy pass into 
the hands of Myr. Sidle before it was negotiated 4 

A. That S521.77—I don’t think that went into bis hands; that 
went direct to Morrison. Those small notes which I made I made 
them in the bank, and think I left them in the bank; am quite cer- 
tain I left them in the bank. Vossibly Iam mistaken, but I don’t 
think I am. 

(). The notes that you got—L. Day’s and W. D. Washburn’s— 
who did you get them from —Mr. Sidle or Mr. Langdon ? 

A. I think Mr. Sidle gave them to me,and Mr. Langdon was there 
at the time. 

Q. The notes of D. Morrison and Fletcher & Loring that were 
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used at the time Mr. Morrison was paid for the land—who had those 
notes just prior to their being so used ? 

A. AsI said before, those notes, as I remember, were in the hands 
of Mr. Sidle or the bank. 

‘Q. You speak of I*letcher & Loring’s note for $1, 900. Do you 
remember whether it was a note for that amount or for $1,000, with 
the note of C. M. Loring for $500 ? 

A. It was Fletcher & Loring for $1,000 and C. M. Loring for $500 
individually. 

Q. Was Dorilus Morrison present when the land was paid for and 
the deed delivered ; if. not, who acted for him ? 

A. Mr. Morrison—Mr. Dorilus Morrison was not present. Mr. 
Clinton Morrison had the deeds and acted for them. 


Redirect examination: 


Q. You said that Mr. King ordered that lumber—not individ- 
ually, but for an association. What association was it that he ordered 
it for? 

A. He ordered it for the fair—for the association that were run- 
ning that fair—to build the buildings that were to be operated with 

that fair. 
207 Q. Did he name the association to you at the time of giv- 
ing the order for the lumber? 

A. Ieould not say whether he did or did not. 

Q. Can you state now the name of the association for which it was 
ordered ? 

A. I could not positively ; no, sir; I could not positively. 

(). If it was ordered for an association why was it not chi irged to 
an association ? 

A. My memory as to that is this: D. Morrison owned the grounds ; 
consequently would own the buildings, as I supposed. I thoucht I 
would so enter my lumber that I could hold a lien on the property 
if there was any chance for it, if I could not get my pay any other 
way. 

Q. Did Mr. King make any suggestion that led you to charge the 
lumber to the party which you did ? 

A. Not that I remember of. 

Q. Why did you not also charge it to Mr. James M. Knight; he 
was an owner in the land, was he not, with Mr. Morrison ? 

A. Not that I knew of at that time: neither had he anything to 
do with the committees—he was not heard of so far as I knew. 

Q. How did you know Morrison owned the land ? 

A. I don’t remember how I knew it; I did—I may have known 
when he bought it, or he may have sal 1 me, or Clinton Morrison 
may have known it—I don’t remember how I knew it. 

Q. How long had you been in the lumber business ? 

A. Irom 28 to 50 years. 

Q. Do you recollect of ever sellin 8 a bill of lumber before which 
was ordered by any party and charging it to another party without 
consulting him in any way whatever? 


29—17o 


ETI LIT? 


226 THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 


A. I think I do once—am not certain though ; should have to go 


and — it up. 
(. Can you state the particulars of that transaction ? 
A. I think T could, but have forgotten who the parties are; am 
not positive as to the conditions. 
278 Q. That is not the customary way of doing business, Is it? 


ne No. 
JAMES A. LOVEJOY. 
May 12, 1881. 

Crinton Morrison, a witness produced on the part of the plaintiff, 
being first duly sworn, deposes and says: 

I reside in Minneapclis; am a Jumberman; am a son of the de- 
fendant, Dorilus Morrison; have resided in Minneapolis about 26 
years. 
Ilave you transacted any of the business connected with the 
conveyance of the fair grounds by your father to Messrs. Sidle & 


Langdon ? 


AL Only so far as I think he left with me the deed from himself 
to them to be delivered up when they should give me the sum of 
money agreed upon between them for it. 

Q. Do you know who negotiated with your father for the convey- 
ance of the fair grounds to Sidle & Langdon ? 

A. I do not. 

Q. Ilave you ever heard who made that negotiation ? 

A. I do not remember that I ever did. 

Q). What instructions did you receive from your father in regard 
to that transaction ? 

A. Only to deliver up the deed upon receiving the money for it. 
That is ail | remember as to it now. 

(Q). Who did he tell you to deliver it to? 

A. | don’t remember who he told me to deliver it to. I suppose 
it was to be delivered to the parties In whose favor it was drawn. 

(). Who did you deliver it to? 

A. I think I delivered it to Mr. Langdon. 

(). When did vou deliver it to Mr. Langdon ? 
279 A. I think it was in the fall of 1878; I don’ t remember the 
particular time. 

(Q). Did you take the deed to Langdon or did Mr. Langdon call on 
you for the deed ? 

I don’t know. 

Q. Where did you deliver it to him ? 

A. I think in the First National Bank of Minneapolis. 

(Q). Did you receive the consideration money ? 

A. I did. 

Q. From whom? 

A. I think from Mr. Langdon. 

(). All of it from Langdon? 

A. That is my recollection now. 

Q. In what did you receive it? 

A. I think there was some money and some notes. 


ho 
S 
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Q. Can you state how much money and how much notes? 

A. I cannot. 

Q. Can you state whose notes? 
_ A. I cannot. 
“Q. Can you describe any of the notes you received? 

A. I do not remember any of them now. 

Q. Did you receive anybody’s checks? 

A. I should think I did, though I don’t remember positively 
about it. 

Q. Do you know one J. Dean ? 

A. I know such a gentleman. 

Q. Was he not cashier at that time of the State National Bank of 
Minneapolis? 

A. I don’t know whether he was cashier of the State National 
Bank at that time—I don’t remember that he was. 

Q. Had he not been previously, if he was not then ? 

A. I don’t remember as to it now. 

Q. Did you receive any part of the consideration money from him 

or notes ? 
280 A. I do not remember that I did. 
Q. What did you do with the consideration money after you 

got it? 

Objected to as immaterial. 


A. I do not remember now what I did with it. 

Q. Do you swear that the whole of that consideration money, 
amounting to $13,000 or $14,000, was actually paid into your hand 
by Mr. Langdon or anybody else ? 

A. My recollection is that it was; otherwise I should not have 
given up the deed, if I had not got the consideration in some shape. 

Q. My question is not whether you got the consideration in some 
shape, but whether it was actually paid over to you? 

A. I presume I received the consideration ; otherwise | should not 
have given up the deed. 

Q. Did you receive it all at one time or at different times? 

A. My recollection is I received it all at one time. 

Q). Did you receive it all from one person or from different per- 
sons? 

A. My recollection is that I received it all from Mr. Langdon. 

Q. Have you any recollection at all what you did with it? 


Objected to as immaterial. 


A. I have not. 

Q. Did you make any memorandum of the transaction in any 
book or account, or In any other manner whatever ? 

A. I may have done so, but I haven’t it now; don’t remember as 
to it. 

Q. Did you keep any bank account with anybody, or did your 
father? 

A. He had bank accounts at that time; he has always had ; I did 
not have any myself at that time—not in my own name. 

Q. Did your firm keep any bank account at that time? 


2IS THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 


Objected to as immaterial. 
281 A. The firm of Morrison Brothers did. 
Q. Do you think this transaction went into their bank 
account In any way ? 

Same objection. 

A. I do not recollect as to it, but presume not. 

Q. Do you think it went into your father’s bank account In any 
way ? 

Same objection. ' 

A. As Istated before, I do not remember what disposition I made 
of the funds. 

Q. Where did your father keep his bank account at that time? 

Sanie objection. | 

A. My recollection is that he had one at the Northwestern 
National Bank and one at the First National Bank. 

Q. Have you given all the explanation you ean of the receipt by 
you and the disposition made by you of the $15,000 or $14,000 
which you say you received as that consideration money ? 

A. Yes, sir; I had no personal interest in the matter, and have 
no memorandum to show anything about it. 

(). About when did your father go away at that time? 

A. I don’t recollect the date, but think be had been gone several 
weeks when this matter was closed. 

Q. Did he tell you to take these notes as part of that considera- 
tion, or did you do so upon your own responsibility ? 

A. I think I did so upen my own responsibility. 

Q. Did you make any report of the transaction to your father 
when he came back? 

Objected to as immaterial. 


A. I have no doubt I did. 
CLINTON MORRISON. 


282 May 12, 1881. 


Wa. D. Wastipurn, a witness produced on the part of the plain- 
tiff, being first duly sworn, deposes and says: 

I reside at Minneapolis; am a manufacturer. 

Q. Do you remember a fair being held on the fair grounds in 
Minneapolis in the year 1878? 

A. Yes, sir; I do. 

Q. Do you remember being called upon to assist in making up a 
sum of money to pay the debts arising from that fair ? 

A. I do. 

Q. By whom were you solicited to contribute to that object? 

A. I don’t know that [I could say any one in particular. I was 
invited to join some gentlemen, with a view of making up the de- 
ficit. The matter was talked over by several of us at different 
times, to devise means by which the money could be raised to pay 
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off the obligations arising from the fair. I should say that perhaps 
J. A. Lovejoy, who took great interest in it, talked with me more 
than any one else. 

—Q. Was not Mr. Lovejoy, of whom you speak, James A. Lovejoy, 
of the firm of Farnham & Lovejoy ? : 

A. Certainly. 

Q. Was not Farnham «& Lovejoy amongst the largest creditors of 
the fair for lumber furnished ? 

A. I did not know at the time that they were creditors at all, but 
I have since learned that they were. 

Q. Do you knew Mr. Wm. 8. King? 

A. I do. 

Q. Was he the leading spirit and manager of the fair of 1878? 

A. I should say that he was, decidedly. 

Q. Do you know how much it became necessary to raise to liqui- 

date the debts of the concern ? 
283 A. I understood at the the time it was about $30,000; a 
triflle less; but, in round numbers, $30,000. 

Q. Can you state the sources of your information upon that point? 

A. Well, I don’t know as I can precisely; it was the statement 
made by different parties who were interesting themselves in rais- 
ing the amount. 

Q. Was not that information through or from Mr. Wm. 8. King? 

A. Well, that I can’t say. I can’t say who Mr. Sidle, Lovejoy, 
and others interesting themselves about it got their information 
from. I never got any information from Mr. Ning. 

Q. Was not this aggregate of about $50,000 ascertained and known 
to be the amount necessary to liquidate the debts of the concern be- 
fore the subscriptions to the amount were made? 

A. I should say so, as a matter of course. 

Q. Were there not several meetings held 1n which the matter was 
discussed ? 

A. I think there were; J think I was at two meetings. 

Q. And was not this amount of about $50,000 known to be neces- 
sary, and so stated and discussed at those meetings ? 

A. That would be my recollection. 

Q. Where was the first meeting that vou attended held ? 

A. I think at Mr. Lovejoy’s, on the ast Side—at his house. 

Q. Can you state who were present at that mecting ? 

A. I don’t know as I can; more than one or two certainly. Mr. 
Lovejoy was there, of course, and I think Major Morrill, but would 
not be positive about that. I think that Mr. Rand was there— 
Mayor Rand. There was nota large mecting. There was not a 
great many there; I think Mr. Sidle was there. 

Q. Was Mr. Dorilus Morrison there? 

A. I think not. 

Q. Can you tell about how long after the fair that first meeting 

was held ? 
25-4 A. I could not definitely; IT should say within ten days or 
two wecks—a comparatively short time. 
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Q. About how long afterwards was the second meeting held, and 
where ? 

A. Am not so clear about that meeting held at the bank—the 
private office of the First National Bank. I cannot tell just when. 
There was a meeting there, but I cannot state Just its connection 
with the fair business. 

Q. Was Mr. Dorilus Morrison present at this second meeting ? 

A. I should say he was; I am quite sure he was. 

(@. Was there any subscription paper signed by any one towards 
the payment of these debts ? 

A. I cannot really say whether there was or not. I told them 
what I would do, and may have signed a paper, but don’t know 
whether I signed one or not. 

Q. What did you tell them you would do? 

Objected to as immaterial. 

A. I told them, under a certain plan that had been suggested, that 
I would contribute or pay, or take, whatever you may call it, $2,500. 
I think the better word is loan. 

Q. Was that at the first or second meeting ? 

A. It was at the second, if any; I may have not said it at either 
meeting. 

Adjourned until May 13, 1881, at 9.50 o’clock. | 
May 18, 1881. 

The parties appeared by their said solicitors, and the examination 
of W. D. Wastpurn being resumed, further testifying, he says: 


Q. Did you make any contribution to that fund ? 

A. I made a contribution, or loan, whatever you may call it, of 
$2,500. 

Q. Ifow, when, and to whom did you pay it? 
285 A. I paid it in a note; I don’t remember when, and the 
note was left with Mr. Sidle. 

Q. Has the note been paid ? 

A. It has. 

(Q). Did you receive any security for it by the way of declaration 
of trust? 

A. Yes; [ received or was to receive a receipt from Mr. Sidle & 
Langdon, in which the trust was declared, and this advance of mine 
was to come under it. 

Q. ‘’o whom did you pay your note of $2,500? 

A. I paid it lke any other note, at the bank where it was made 
payable. It was a current note, like any other note made payable 
at the bank. 

Q. Do you remember whether there wasa fair held the next year, 
in 1879? 

A. There was. 

Q. Was that fair held under the same auspices and management 
as the one of 1878? 

A. Whether it was held under the same organization or not I 
don’t know, but the management and auspices were the same. 
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Q. Do you know what organization the fair of 1878 was held 
under? 

A. I could not say positively, but my impression is it was the old 
original Minneapolis Agricultural & Mechanical Association. As I 
had nothing to do with it, of course I could not state positively. 

Q. Do you know what organization, if any, the fair of 1879 was 
held under? | 

A. That I don’t know, but I also have an impression it was some 
new scheme, new arrangement; still I am not positive about it. 

Q. Did you not expect to have your advance of $2,500 repaid out 
of the receipts uf the fair of 1879 when vou made it ? 


Objected to as incompetent and immaterial. 


286 A. No; I don’t think I did, although that was the talk 
there so far as any surplus remained, but I had no expecta- 
tion of there being any, from my past experience. 

Q. You say the talk was that if there was any surplus from the 
fair of 1879 it was to be employed in repaying the advances that 
were made to reclaim the deficiencies of the fair of 1878. Please 
state all you can remember in respect to that talk and under- 
standing to which you refer. 

Same objections. 


A. I don’t remember any definite talk about it; that was the gen- 
eral understanding I got from the situation. I can’t remember any 
definite talk about it, but I gathered that general impression. J, 
however, did not rely, so far as my advance or payment was con- 
cerned, on that to the shghtest extent. 

Q. Was not that the general impression and understanding among 
all the contributors, so far as you know. 

Same objections. 

A. I, of course, don’t know what others understood, but I un- 
doubtedly got my understanding from what was said. I had to get 
mv Impression in some way. 

Q. Was not the subject of repayment out of the surplus of future 
fairs a matter of conversation and discussion among the contribu- 
tors? 

Same objections. 


A. I should say it was; that would be my recollection. 

Q. Was there not complaints after the termination of the fair of 
1879 concerning the management of that fair, when it was dis- 
covered that there was no surplus to pay off contributors ? 

Same objections. 

A. Well, I don’t know whether there were complaints or not; I 
think there was, to say the least, a feeling of disappointment, per- 
haps. | 
Q. Do you mean disappointment among these contributors ? 


287 Same objection. 
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A. Yes. 
Q. Did not that feeling of disappointment find expression in words 


among those contributors ? 

Same objections. 

A. Yes; should say it did; if it hadn’t I should not have known 
there was a feeling of disappointment. | | 

Q. Were not inquiries made of Messrs. Sidle & Langdon as to 
whether anything would be or could be expected to be paid on these 
claims from that source? 

Same objections. 

A. I have no doubt I made the inquiry whether I could expect to 
be paid, as was expected, my contribution from that or some other 
source; I don’t know what inquiries others made. 

Q. Was not another fair held upon the same grounds in the year 
1880? 

A. There was. 

Q. Was it held under the same auspices and management so far 
as you know as those of 1878 and 1879? 

Objected to as immaterial. 

A. I have no positive knowledge as to what organizations any of 
the fairs were held under, but the practical management was the 
same at all of them. The management, as | understand it, was sub- 
stantially the same for all of them. 

(). Was there not the same feeling of disappointment by yourself 
and other contributors to make up the loss of 1875 in regard to your 
not being reimbursed out of the receipts of the fair of 1880? 

Objected to as inzompetent and immaterial. 


A. I was disappointed in not being reimbursed from some ser- 
vice In some way. 

(Q. Were there not complaints made by these contributors as to 
the management or result of the fair of 1580? 

Same objection. 

288 A. Oh, [ don’t think T have heard mueh about it; I have 
been away much of the time; I have heard very little about 
it since the last fair. 

Q). Were there not after the fair of 1879 or 1880 some wrangling 
or hard words between these contributors and those who conducted 
the fair, because there was no surplus to meet these demands ? 

Same objection. 

A. That I really don’t know. I never wrangled with any one on 
the subject. 

Q. Did not the feeling of disappoinment at not being paid find 
expression and manifest itself at the close of these two fairs of 1879 
and 1880 ? 


Same objection. 
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A. I have already stated that there was a feeling of disappoint- 
ment, and, of course, those were the particular times when those 
feelings were likely to be expressed. 

Q. Have you at any time, since making that contribution of $2,500, 
‘been approached or requested by any one to accept a lesser amount 
In payment or to reduce the amount ? 


Objected to as immaterial. 


A. I have no recollection of anything of the kind. 
Q. Have you ever heard that such an effort was made to accom- 
plish such a result among the contributors ? 


Objected to as incompetent and immaterial. 


A. I have a vague impression of hearing of something of the 
kind, but I could not place it. I have no definite knowledge of it 
at all. 

Q. Mr. Dorilus Morrison testified in this case as follows: “I recol-’ 
lect that there was considerable discussion then, and Mr. Wash burn 
and Mr. Langdon in particular. got considerably excited and used 
some hard words about those who had charge of the receipts of the 
fair of 1878.” Do you remember anything about that occurrence ? 


289 Objected to as immaterial. 


A. I do not recall it, yet it is very probable. I do not reeall the 
occurrence that he refers to. 

(). For whose benefit were these fairs of 1878, 1879, and 1880 held, 
and who was to receive the profits from them if any profits had re- 
sulted ? 

Same objection. 


A. I suppose the general understanding was that Wim. 8S. King 
was to reecive the benefits, although I know no more about it than 
any one else, as he had the management and running of them. The 
rational conclusion is that he was to have the benefits, but of that 
any one else can judge as well as I. 

(Q. Was not your understanding of the agreement that was made, 
by which Messrs. Sidle & Langdon became trustees for the. repay- 
ment of these contributions that were made, that they should receive 
the title to the fair grounds and hold it in trust to pay off these con- 
tributors in case they were not otherwise reimbursed for their con- | 
tributions? 

Objected to as incompetent, the trust being in writing. 


A. My understanding—my principal understanding—was what I 
got from this declaration of trust or receipt. I will say that I did 
not see this declaration of trust when I gave the note, but I was told 
what it was and have seen it since. 

Q. (Exhibit “C” shown the witness.) Is that the declaration of 
trust which you received or a copy of it? 

A. This is undoubtedly a copy of the one I should have received 
at the time. 

vU0—I175 
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Q. Who proposed that scheme for the adjustment of these fair 
debts of 1878? 

Objected to as immaterial. 

A. I don’t know who first proposed it; it was a matter that I had 
very little to do with and know very little about it. This was most 
all done during my congressional campaign of 1878, and I gave it 

very little attention. 
290 ‘(). Was this scheme of adjustment discussed at any meeting 
at which you were in attendance? 

A. I can’t say whether this particular scheme was or not. My im- 
pression would rather be that [at] the meeting to which I referred first, 
at Lovejoy’s, a scheme of raising money without giving any security 
was talked of rather than this, though I would not be positive. 

(). You would not and did not assent to any scheme that was not 
accompanied by some sort of security, would you? 

Objected to as immaterial. 


A. I have no doubt I declined to make so large an advance as I 
did, and which scemed necessary in order to raise the required 
amount without security. 

(). Who represented you in this matter when you were not  per- 
sonally present ? 

same objection. 

A. I don’t remember that I was represented by anybody. Maj. 
Tale may have, possibly, but I have no recollection of being repre- 
sented by anybody. 

Q. Then we understand that your consent to the final scheme 
adopted was given in person; are we right about that ? 

Same objection. 


A. IT presume so; I have no particular recollection in regard to it; 
I have no doubt it is so. 

Q. Can you not recollect who communicated to you the scheme as 
finally adopted ? 

Same objection. 

A. I have no doubt, not from any definite recollection, but I have 
no doubt but I received the information upon which I aeted from 
Langdon & Sidle; more especially from Sidle, I should say. 

Q. Had not Mr. Wm.8. king previous to 1878 been a man of 
considerable consequence and wealth in Minneapolis? 

Same objection. 


291 A. He was a man of eonsiderable consequence and sup- 
posed to be a man of considerable wealth. 
Q. Had he not previous to 1878 become embarrassed in financial 
matters ? 
Same objection. 


A. I think it was so understood. 


op” 
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Q. Was it not generally understood that these fairs of which you 
have spoken were gotten up by Mr. King and conducted by him as 
a means of making money for himself? 


_, Objected to as immaterial and incompetent, calling for hearsay. 


A. Itis hard to say what the general understanding was, but I 
think that would be with the public the natural inference. 

Q. Did you not understand at the time you made your contribu- 
tion that it was in part to help Mr. King out of the difficulties and 
debts into which he had been drawn by the fair of 1878? 

A. I understand it was to help pay the obligations growing out 
of the fair which he had been managing. 

Q. To the best of vour knowledge and behef, has not Mr. Wm. 8. 
King, or some one In his interest, always had an ultimate interest 
in the stock and lands representing these fair grounds in the event 
of the various fairs resulting successfully and paying off all obliga- 
tions ? 

Objected to as immaterial and incompetent and as calling for 
SUrMISCS. 

A. I have no knowledge whatever on the subject, and I have no 
Information upon which to base a belief different from what any- 
body else has. I don’t believe that I ought to be called upon to 
state a belief, unless I have some information that would form a 
basis for that belief, except a mere surmise or conjecture. 

(). Ilow long have you been a resident of the city of Minneap- 

olis ? 
292 A. I have resided here a little over 24 vears, excepting the 
four vears I lived in St. Paul, from 1861 to 1S6o. 

Q. Have you not during that time been an owner of real estate 
and business property in Minneapolis, both residence and business 
property, Individually and as member of corporations, to a consid- 
erable extent ? 

A. I have. 

(). What in your judgment is the value to-day of the fair grounds 
in Minneapolis per acre ? 

Objected to as immaterial. 


A. I do not consider myself especially a competent judge on that 
subject, but I should say, in a general way, $1,200 or $1,500. per 
acre. I should not, however, set myself up as an expert on that 
subject. 

(). From the time that the scheme was entered into by which 
Messrs. Sidle & Langdon became trustees to secure yourself and 
other contributors have you ever claimed any interest in the lands 
known as the fair grounds or the stock of the association which orig- 
inally represented them, bevond their being pledged for the seeurity 
of your advances ? | 

Objected to as immaterial and incompetent, and because the in- 
terest of the witness, whatever it is, is contained in the declaration 
of trust, which is in writing. , 
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A. I have not. 

Q. When you accepted the declaration of trust from Messrs. Lang- 
don & Sidle did you not know that Thomas H. Canfield, the com- 
plainant in this action, claimed those fair grounds under a deed 
purporting to be the deed of the Minneapolis Agricultural & Me- 
chanical Association, which was signed by the directors of that as- 
sociation, and were you not one of the signers of that deed ? 


Objected to as immaterial. 


A. Yes to both branches of the question. 

(). Do you know anything about the means that were used 

293 to induce or the motives which actuated Mr. Dorilus Morri- 

son in exeeutine the deed to Langdon and Sidle of the fair 
erounds mentioned in your declaration of trust ? 

Objected to as immaterial. 

A. I do not. ; 

(Q. Do vou know the consideration which he received for making 
that deed ? 

A. I understood at the time what it was, but I could not state 
now. I only know anything about it by its being part of the 
amount to be covered by this sum raised by contribution, and fF should 
say it was some 812,000 to 815,000. 

Q. In making the plan by which Messrs. Langdon & Sidle were 
constituted trustees was there any understanding or agreement as to 
the disposition of the surplus, if any there should be, arising from 
the sale of the trust property after paying off the debts for which it 
stood pledged ? 

Objected to as Incompetent, because all negotiations were merged 
in the writing, and as Immaterial. 


A. Not that I was aware of; I know of none. 
(). Do you know who suggested putting this fair-ground land into 
this scheme as security for such contributions as should be made? 


Objected to as immaterial. 


A. I do not. 

Q. Do you know how it came to be obtained at such an inade- 
quate price ? 
Same objection. 


A. I do not. 

Q. Was there nota tacit or implied understanding among the 
parties interested in this trust that any surplus that should exist 
after paying off the contributions that were made should go to Mr. 
Win. S. king, or to some one for his benefit ? 


Objected to as incompetent and immaterial. 
A. I don’t sce as anybody could be parties to a tacit under- 
294 standing except Messrs. Sidle and Lanedon; I wasn’t and 
had no understanding beyond what the trust showed, that I 
was to be reimbursed. 
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Q. Was there not a tacit or implied understanding that while the 
property remained in the hands of these trustees that it should be 
used by Mr. King for his benefit in the holding of fairs, and was 
not such use acquiesced in by all partics interested, so far as you 


‘know ? 


Same objections. | 

A. I should say ves to both branches of the question, as far as I 
understand it—that is the wav I understood it. 

Q. Did you or any other beneficiaries under this trust, so far as 
you know, ever apply to the trustees to sell the land in fulfillment 
of the trust ? 

Objected to as immaterial. 

A. I never made any such formal application; T have said to the 
trustees, 1f the advances were not reimbursed, [ should apply to 
them to sell the property. IT never made what might be termed an 
application ; I don’t know whether any one else did or not. 

Q. Do you recollect when you spoke to the trustees on that sub- 
ject ? 

Same objection. 

A. I could not fix any definite time; I have spoken to them, per- 
haps, half a dozen times, and said that I thought this thing ought to 
be closed up. I could not fix any definite time; what I said was in 
a general way. 

(. When you said to the trustees that if the debts were not paid 
the matter ought to be closed out, did you not have reference to 
their being paid out of the receipts of some fair? 


Objected to as immaterial and incompetent. 


A. I might when I first spoke of it; IT might have had reference 

to the receipts from the fair, but | have — spoken to them 

295 sinee there was any expectation that there was anything 
coming from a fair. 

Q. In what manner did the trustees treat vour suggestions on this 
point, and what reply did they make to the same ? 

Same objections. 

A. They assented to the propriety of the suggestion and rather 
indicated that they were going ahead and close it up without saying 
so definitely; that they felt about as I did; that they had waited 
long enough. 

Q. When you say that the trustees indicated that they felt about 
as you did and had waited about long enough, do you mean to be 
understood that they had waited about long enough for the pay- 
ment of these debts, and as they had not been payed it was about 
time to resort to the land ? 


Same objections. 
A. I understood them to feel as I did: that the parties advancing 
the money had laid out of it about as long as they could reasonably 
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be asked to, and that there was no good reason why the securities 
should not be resorted to and the parties paid. 

(9. Would you not have accepted repayment of your advance and 
interest out of the receipts of any of these fairs ? 


Same objections. 


A. IT should very promptly. 

(). If these lands should be sold under that trust and realize 
$50,000 or any other large sum beyond the amount necessary to 
liquidate ali the trust debts and interest and expenses of the trust, 
where, according to your understanding of the matter, would that 
surplus go? 

Same objection. 


A. I have no understanding of the matter. I should think that 
was a conundrum for the trustces to answer. 
Do you know or have you been informed by any one that Mr. 
King or any one else has been trying to negotiate the sale of the fair- 
ground property ? 


296 Objected to as immaterial. 
A. I don’t remember anything of that kind recently. 
Cross-examination : 


Do you remember the fact that the business men of Minne- 
apolis generally interested themselves in the fair of 1878 in the en- 
deavor to make it more attractive than a rival fair held at St. Paul 
at the same time ? 

Objected to as Immaterial and not cross-examination. 


A. T know the people generally took great interest in the fair, and 
were no doubt actuated to some extent by such motives. 

Do you remember that the managers of the fair were encour- 

aged by the business men of Minneapolis or some of them to incur 

large expense In making the fair attractive on some kind of a prom- 


isc or understanding that they would help them out if there should 
be a deficiency ? 


Same objection. 


A. I know nothing of the kind. 


Q. Was not such an understanding spoken of at some of the meet- 
Ings that you attended ? 


A. I don’t remember anything of the kind. 
Q. What was the motive of yourself and others in interesting 
yourselyes to make up this deficiency ? 


Objected to as immaterial. 


A. I think it was a matter of local pride, feeling that holding a 
fair with such a flourishing of trumpets it would be rather diserace- 


ful not to have the bills p aid, and it would rather foreclose holding 
a fair thereatter. 


Al Aen ten 
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Q. Then, the holding of fairs here was regarded as a matter of 
some interest and importance to business men, was it not? 
A. Yes, sir; 1t was 
ie Q. Do you remember the State fair held here the previous 
297 year by the State Agricultural Society and Stock Breeders’ 
Association ? 


Objected to as immaterial and not cross-examination. 


A. I do not have any very distinct recollection about it without 
having it recalled. 

Q. Do vou remember whether Wm. S. king was or was not the 
leading spirit and manager of that fair as of all the other fairs held 
here? 

Same objection. 


A. I don’t seem to recall that fair distinctly, but my impression 
would be that he took a leading and prominent part In regard to 
that fair, though I have no distinct recollection about it. 

Q. Is not Mr. King aman who would put himself prominently 
forward and take a leading part in any matter of public nature in 
which he took an interest ? 


Same objection. 


A. He is. 

Q. When you speak of $50,000 as being the sum thought neces- 
sary to be raised by the gentlemen who were contempl: iting provid- 
ing for the deficiencies od the fair, did that sum include the consid- 

ration to be paid to Morrison for ‘the purchase of the fair grounds, 

ay v I so understood it. 

Q. Then the deficiency considered before that purchase was con- 
templated was a smaller amonnt, was it not ? 

A. Of course. 

Q. You say that you were informed of the contemplated purchase, 
you think, by Mr. Sidle, or that you acted on information derived 
from him or Mr. Langdon Did you receive your first information 
that Mr. Morrison would sell the fair crounds from them, or from 
whom ? 

A. I cannot say positively. 

Q. You ‘took no part yourself in negotiating that purchase, 
298 or in the preparation of the papers, or determining the terms 
of the trust, did you ? 

A. None whatever. 

(Q. You were engaged in your political canvass and your business, 
and you left the matter almost entirely to others, did you not ? 

A. I did; I was away from home nearly all the time after the fair 
until the November election. 

Q. Did you personally examine the declaration of trust before or 
at the time of giving your note, or for years afterwards ? 

A. I did not for a long time afterwards. I was told at the time 
what it was see 1t or examine it. 

Q. Was you told its terms in detail, or only in a general way that 
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the contributors to the fund were receiving from the trustees a paper 

showing that the truste es held the title to the land for their benefit? 
A. I was told sufficiently in detail to understand it fully, I think. 
(Q). Was that before or atter you gave your note? 

Both ; before especiaily. I understood it fully, as I supposed, 

before | Fave my note. 

You never have called on the trustees to take up that declara- 

f trust in your favor which they have had in readiness to de- 

liver to you, have you? 

A. No, I have not; it is Just mere neeligence. 

You stated in vour examination-in-chief that you thotght the 
fair of IS7S5 was held by the old Minneapolis Agricultural & Meehan- 
ical Association ; don’t vou know that association has never held any 
fair since long prior to the ownership of its stock by Morrison & 


7y 
Ch 


A. If I did know so, [ never should say I thought it was held. I 
bout it. [said my impressions were that It 
d by the old association. 

(). You said that you did not expect to be repaid from any 
pus 


] 


don’t know anything a 
was hel 
of the fair of 1S79, but that there was some talk 
among others of such expectation and disappointment about 
not being paid. Was not that with reference to interest which the 
trustees expected to get for the use of the fair grounds for that fair ? 
A. T think there was a disappointment at receiving neither prin- 


t 


PY surplt 


C] yal nor interes 

0. Was that because the epee was not paid out of the pro- 
ceeds of the fair or because the trustees did not sell at thaend of the 
year and realize ‘ite money to p ay the centributors ? 

A. They were disappointed because they did not receive their 
money, and [ suppose from the proceeds of the fair. They were 
not disappointed because the lands were not t sold, beeause they had 
not asked it; if they Lad asked I suppose it would have been done. 

Q. You stated that you did know at the time the trust was created 
that Canfield oe med these fair grounds under a deed purporting 
to be the deed of The Minneapolis Agricultural & Mechanical Asso- 
clation, signed by the directors of that association, and that you 
were one of the signers of that deed; did you not also know at the 
same time that that same deed had been by the district court ad- 
judged to be invalid, and had been set aside by that judgment ? 

A. I heard at some time—I ean’t say whether before or after now— 
that that deed had been set aside by the court. I heard of it at the 
time; yes, it must have been before that. 

Q. You also knew, did you not, that the execution of that deed 
was never authorized by the directors of that association at any 
meeting of the board of directors ? 

A. i knew it was never authorized at any mecting of the board 
when I was present, and supposed it was never authorized by a 
meeting ol the board at any time. 

Q. Are you not mistaken in stating that you knew at the time 

this trust was created that Canticld ever claimed to own 
900 the fair grounds under that decd or otherwise, and had he 


y 
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not previously commenced a suit in this court against your- 
self and the other persons who had signed that deed to recover dam- 
ages by your signing the same without authority from the board of 
directors or from The Minneapolis Agricultural & Mechanical Asso- 
cfation ? 

A. Of course my recollection is not perfectly clear, but my im- 
pression is that this suit to set aside the deed at the time of the ex- 
ecution of this declaration of trust had not been finally determined 
by the supreme court, and my recollection is that the other suit you 
speak of was not commenced until afterwards. 

Q. Such a suit as that referred to in the last question has been 
commenced by Canfield in this court against you and the others 
who signed that deed, and is now pending? 

A. Such is my understanding; such a suit was commenced. I 
never have known of its being withdrawn. 


Redirect examination: 


Q. Was not the confidence of the citizens of Minneapolis in the 
superior attraction of its fair of 1878 over those of the riyal fair in 
St. Paul, alluded to in the cross-examination, such that they expected 
that their fair of 1875 would result in a profit and not in a loss? 

Objected to as immaterial. 

A. That might have been the ease possibly when the fair was first 
started, and the fact that they thought they knew how to run a fair 
here better than anywhere clse. 

Q. They made subscriptions to that fair prior to its being held as 
a donation and not as a loan, did they not ? 

Same objection. 

A. I think they did; they did one fair, and I think that was the 


one I gave $500, and others gave. 
Q. And to aid Mr. King in making that fair a success ? 


O01 Same objection. 


A. It was given to make that fair a success. 

Q. You have spoken, in your cross-examination, of a supposed 
obligation on the part of certain citizens of Minneapolis to make up 
the deficit in the fair of 1878 S, as due to local pride. Was not Mr. 
King’s pride and honor also involved in having that deficit made up? 


Same objection. 


A. I should have felt so if T had been m his place. 

Q. Did not the citizens of Minneapolis, and particularly the con- 
tributors to the trust fund, feel under obligations to sustain Mr. King 
in having this deficit made up? 

A. I don’t think they felt under any particular obligations to do 
that, but they thought it was a very desirable and important thing 
to be done for the good name of the city as well as with reference to 
holding future fairs. 

Q. If they were doing it for the good name of the city alone why 
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did they not make a voluntary contribution and not a loan upon 
security ? 
Objected to as immaterial. 


A. T did not say they made it on account of the good name of 
the city alone, but even if they had they were very much more 
likely to do it with security than without. I think asmalleramount 
would have been raised by voluntary contributions, but I do not 
think the contributors @enerally had suflicient patriotism to con- 
tribute so large an amount, even for so desirable a purpose. | 

Q. Do you mean an amount suflicient to pay premiums which 
were unpaid, freight bills, and lumber bills could have been raised 
by voluntary subscriptions ? 

A. No, I don’t think it could. 

(). Why was Dorilus Morrison called upon or asked to put into 
this trust fund 50 or 60 thousand dollars’ worth of property, at a 

consideration of 313,000 or 14,000, including a subscription 
302 of his own of $5,000, as security for the contributions for less 
than 850,000 ? 


Objected to as immaterial, a matter upon which there has been no 
cross-cXxamination, and as assuming a fact not testified to by this or 
any other witness. 


A. You can't prove it by me; I don’t know. 

(). Did you, or any one on your behalf, ask Sidle & Langdon to 
purchase the fair grounds of D. Morrison at any price ? 

A. I did not. 

(). Was that matter discussed and agreed upon at any meeting of 
any of the contributors at which you were present ? 

A. | don’t think it was. 

(Q. Was not the deed under which Thomas H. Canfield claimed 
to own the fair grounds signed and acknowledged by every director 
and stockholder of the Minneapolis Agricultural and Mechanical 
Association ? 

Objected to as not direct examination and as incompetent, the 
deed being the best evidence. 


A. I so understood it at the time. 

Q). At the time this trust was created did you not know or under- 
stand that Mr. Canfield had paid for the fair grounds the amount 
agreed upon as the consideration for the delivery of that deed ? 

Objected to as Immaterial and incompetent. 


A. I know that he claimed to have done so. 

Q). Eexinbit “C” refers to the conveyance of Dorilus Morrison as 
embracing nine-tenths of the fair grounds. Did you know or under- 
stand who claimed to own the other tenth ? 


Same objection. 


A. I knew nothing abort it, but understood in conversatian that 
Mr. J. M. Itnight was the owner of the other tenth. 
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Q. Did Mr. J. M. Knight take any part in the creation of this 
trust? | 
Objected to as immaterial and not re-examination. 


- 8038 A. I never knew that he did. I never knew of his having 


anything to do with it— sti] he might—or with the holding 
of any of these fairs. 

Q. Has Mr. William S. King for some time past been, and is he 
now, ehgaged in getting up a tair to be held on these fair grounds 
the ensuing year? 

Objected to as immaterial and not proper re-examination. 

A. The newspapers so state; I know nothing further about it. 


teeross-examination : 


Q. You understood when you gave vour note that the fair grounds 
were to be purchased by Sidle & Langdon of Mr. Morrison, and that 
your note was to be part of the consideration for that purchase, as 
well as paying the deficiencies of the fair, did you not? 

A. Yes; I so understood it. 

(). Then you understood that sueh purchase had been negotiated 
by some one, and you ratified and assented to 1t as far as you were 
concerned, did you not? 

A. [ understood the property was to be deeded to Messrs. Sidle & 
Langdon by Mr. Morrison, by them to be held in trust for the per- 
sons who had contributed, as by the terms of the declaration, and I 
assented by giving my note. 

(. Was vou present when the deed to Canfield was signed or ae- 
knowledged by any one but yourself ? 

A. No; I think not. 

Q. Then all the knowledge that you have that it was signed or 
acknowledged by any other director or stockholder of the associa- 
tion is only hearsay ? 

A. I think I was the last one to sign it; I won’t besure. I know 

the first deed was brought for me tosign and had been signed 
304 by all the parties, and I would not sign it, and didn’t sign it. 

My impression is that the other deed that I did sign was 
brought around to me in the same way, but of course | can’t be posi- 
tive about it. 

Q. Why did you decline to sign the one and sign the other ? 


Objected to as immaterial and not cross-examination. 


A. The first was in the nature of a warranty deed and the last 
supposed to be a quit-claim. 

Q. Do you personally know whether Canfield-ever paid anything 
for the fair grounds or not? 

A. I do not. 

Q. You and all the contributors to this fund would be willing 


that some person or association would hold a fair on these fair 
grounds the coming fall, whether Mr. King had anything to do with 
it or not? 
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Objected to as incompetent and immaterial and not cross-exam- 
nation. 

A. I certainly should, as far as I am concerned. 

Q. The fact that Mr. King might or might not be connected with 
such fair would make no diflerenee, would it? 


Same objection. 


A. Not the slightest. 


W. D. WASHBURN. 
United States District Court, District of Minnesota. | 


Tiromas H. CANFIELD 
Us. 
Tur MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION 
et al. 
Avaust 2, 1881. 
Pursuant to order and notice heretofore issued and served, 
005 ~~ the plaintiff appeared by Messrs. I. C. Palmer and Bigelow, 
frandreau & Clark, his solicitors, and the defendants, Lang- 
don & Sidle, by Lochren, MeNair & Gilfillan, their solicitors, and 
If. G. O. Morrison, Esq., appeared for all the other defendants. 


VALENTINE G. TLTusu, a witness produced on the part of the plain- 
tiff, being first duly sworn, deposes and says: 

[ reside in Minneapolis; am thirty-eight years old; am engaged 
in the business of banking. 

(). State whether or not you had any connection with the fair of 
1878 at Minneapolis, held on the fair grounds, so called, of which 
Wm. 5. King was manager, by way of receiving or disbursing any 
funds arising from said fair; 1f so, state what 1t was? 

Objected to as immaterial. 

A. I had none. 

Q. Do you remember that there was such a fair? 

A. Yes, sir. 

(). Did you have any connection with it of any sort? 

Same objection. 

A. No, sir. 

Q. With what bank were you connected at that time, if any ? 

A. IT was running my own private bank. 

Q. Where situated ? 

A. Corner of Second street and Nicollet avenue. 

(). Was that in connection with any other banking institution ? 

A. No, sir. 

Q. Did your bank receive any deposits arising from that fair? 

Objected to as immaterial. 

A. No, sir. 
506 (J. State whether or not you had any connection with the 
fair of 1879 at Minneapolis, held upon the fair grounds, so 
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‘alled, of which Wm. S. King was manager, by way of receiving or 
disbursing any of the moneys arising therefrom as an officer or 
agent thereof? 


Same objection. 

A. I was treasurer, elected by the association or chosen. 

Q. Did you receive any written appointment ? 

Same objection. 

A. No, sir; not if I remember right. 

Q. How were you authorized, and by whom, if any individual, to 


act ? 


Same objection. 


A. Col. King, the manager of the association, solicited me to act 


as treasurer. Ile said it was the desire of the asseclation or directors 
of the association—don’t recolleet which now—that I should serve. 


Q. Pursuant to that request did you serve ? 
Same objection. 


A. I did. 
Q. Did you have any other authority than what you have stated ? 


Same objection. 


A. I did not. 
Q. Liad you any knowledge of the association referred to by you, 


except what you have stated ? 


Same objection. 

A. No, sir. 

Q. Was you a stockholder in any such association ? 
Same objection. 


A. No, sir. 
(. Was that association you have referred to a corporation or in- 


corporation ? 


Same objection. 


O07 A. I could not say. 


Q. Why did you refer to it as an association ? 
Same objection. 


A. Simply because they called it the association ; that is all. 
Q. As treasurer did you keep any books? 


Same objection. 


A. I kept a cash-book. 
Q). Any other? 


Same objection. 
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A. No, sir. 

(). Was there any other book than the cash-book kept by you of 
under your direction containing any entries made by you as treas- 
urer, or any entries concerning the far of 1879? 

Same objection. 

A. No, sir. 

Q. Were there papers, vouchers, receipts, [or] checks received or 
sent out by you containing any such entries ? 


Same objection. 


A. No, sir. 

Q. Where is that cash-book ? 

Same objection. 

A. I have it at home. I have herea copy of the amount of money 
Which was taken In by me as treasurer. 

@. When was that book first opened ? 

Same objection. 

A. Sept. 1, 1879. 

Q. Was that the date when you entered upon your duties as treas- 
urer first? 

Same objection. 

A. I believe it was. I was to take my position the first day of the 
fair; I don’t know whether that was the first day or second now. 

(). Where was your office or banking house at that time? 
308 A. Corner of Second street and Nicollet avenue, and it has 
been there ever since. 

Q. Were all the fair moneys received by you entered in the cash- 
book ? 

Same objection. 

A. Yes, sir. 

Q. Were the entries made by you personally or made under your 
diyection, or both? 


Same objection. 


A. Both. 
Q. Who made the entries which you did not? 


Same objection. 


A. IT made all the deposits of this money myself daily. I eounted 
all the money myself. Others in my employ may have put down 
some figures. Wm. HH. Eldred helped me in my office, and I believe 
he was the only man who did anything in regard to this. [ had 
other men in my office to assist counting tickets, ete., but I believe 
he was the only one who did anything about this. 
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Q. Where is Mr. Eldred now ? 

A. I believe he is in Milwaukee; he was the last time I heard of 
him. 
—  Q. Does your eash-book show all the disbursements made by you 
‘on fair account, or of the fair moneys ? 

Same objection. 

A. None whatever. 

Q. What have you to show for your disbursements, if you made 
any ? 


Same objections. 


A. All money received by me was deposited in the First National 
Bank of Minneapolis. 

(). Did you have a bank-book furnished by the Iirst National 
Bank of Minneapolis showing the amount of your deposits ? 

Same objection. 

309 A. I did not have a book, but I believe he gave mea du- 
plicate deposit-tab; he might not have done it every time, 
but I always called in the next morning to see if the account was 
e ©, e ° 5 * 
night, and it was invariably as [ had made it. 

(). Have you anything in writing to show that all the fair moneys 
you received you deposited in the [First National Bank ? 

Same objection. 

A. Well, with that exception [ believe I have; I may not have a 
slip for every day, but I know that notes were compared the next 
morning, and know they were correct. 

Q. Where are those slips ? 

Same objection. 

A. Well, they may be among the papers and books; J have not 
thought of them. 

(). How came you to make deposits of those moneys in the First 
National Bank without anything but a slip in some instances ? 

Same objection. 

A. I was so ordered by the president, Wm. 8. King. 

(Q. When was that order given ? 

Same objection. 

A. If I remember right, about the time I took possession, or en- 


tered upon my duties. 
Q. Who brought you the money from day to day ? 


Same objection. 
A. The different ticket sellers that FE. had made reports at my 


office. 
Q. Did they bring the cash with their report ? 
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Same objection. 


A. They brought no report, with the exception that they brought 


the unsold tickets with the eash. 
(). Did you issue the tickets to the ticket sellers ? 


Same objection. 


A. Yes, sIr. 
310 (). Did you keep an account with each ticket seller ? 


Same objection. 


A. Yes, sir. 
(. In what book, or how? 


Same objection. 


A. In the same eash-book. 

Q. Did that eash-book have a credit and a debit side? 

Same objection. 

A. Yes, sir. 

(). You have a statement taken from the cash-book, have you ? 

A. Yes, sIr. 

(). Is it a correct one? 

A. Yes, sir. 

Q. What is the nature of the statement ? 

Objected to as immaterial. 

A. This is an exact copy of the cash book that I kept of the cash 
deposits made in the First National Bank. In this statement the 
seller Io. is for entrance money, and seller A. for amphitheater money, 
and “Emp.” for employes’ tickets. 

(). Does the footing at the bottom represent cash deposited and 
nothing else? 

A. Yes, sIr. 

Statement marked Exhibit “G,” and is offered in evidence by 
plaintiff. 


Objected to as immaterial. 

Q. Is the amount shown there, $27,161.78, all the money that 
came into your hands from the fair? 

Objected to as immaterial. 

A. Yes, sir. 

(). Did you have any connection with the fair of 1878, held at the 
same place under the same auspices ? 

Same objections. 

A. I was solicited by Col. King, president of the association, to 
act as treasurer another year. I did so. 
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oll Q. When did he first solicit you? 
Same objection. 


A. Now, I could not tell you. It was not, however, long after the 
fair of 1879, but I did not accept till the following spring. 

Q. You had no written authority or any other than what you last 
referred to, had you? 

Same objection. 

A. No, sir. 

Q. When did you commence your services under that arrange- 
ment? 


Same objection. 


A. It might have been a month or two previous to the fair pre- 
paring the tickets. 

Q. And when did your services in that behalf cease, if they have 
ceased ? 


Same objection. 


A. They were closed when the money was disbursed, I suppose ; 
I should say we were all through before the first of October. 

Q). What book, if any, did you keep in connection with the fair 
of 1880? 


Same objection. 


A. About the same as 1879. A cash-book was all I kept. I acted 
just as I did in 1879. The money was all deposited in my own 
bank. It was paid out on the president and secretary’s checks, 
mostly the checks of Wm.5. King. He told me to open this ac- 
count with the Minneapolis Agricuitural & Mechanical Association, 
and | did so. I have an exact copy of the ledger account. 

Q. What was vour bank called ? 

A. The banking house of V. G. Hush. 

Q). Did you have a regular set of books in that bank ? 

A. Yes, sir. 

(Q). What were they ? 


012 Same objection as last above. 


A. I have a deposit journal, deposit ledger, general journal, and 
general ledger, cash-book. 

Q. Did you have a bank-book in connection with this account ? 

A. No, SIP. 

Q. When money was paid in to you and by you deposited into 
your bank in what book was the first entry commenced ? 

Same objection. 


A. My cash-book, fair-book ; then deposited to the association. 
Q. And when it was checked out or paid out where were the en- 
trices made ? 


32—175 
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Same objection. 


A. Entered as a check on the stub and then journalized the same 
as all other cheeks. 

(). Wherearethe vouchers, checks, or orderson which said money 
was paid out? 

Same objection. 

A. I rendered a statement to the president and secretary, Col. 
King and Chas. H. Clark, and it was examined by them and de- 
livered to them. I delivered all the vouchers and checks to them 
with the statement. 

Q. Is it the same association to which you refer in connection with 
the fair of 1879? 

A. It is, or at least I know of no other. 

Q. Doany of your books show to whom any of this money was 
paid out? 

Same objection. 

A. No, sir. 

Q. Did the cheeks, vouchers, or orders show ? 

Same objection. 

A. Ipresumeso. A great many did. I don’t remember that they 

ail did. 
O15 (). Was there any of this money paid to Wm. 8. King in- 
dividually ? 

Same objection. 


A. ‘That I could not say; I don’t know; it might have been and 
it might not. 

(. Did you pay out the money yourself on these checks, orders, or 
vouchers, or some other person in your bank ? 


Same objection. 


A. My cashier paid the majority of them—Alfred B. Hush; I may 
have paid some of them. 

Q. Did you dispose of the tickets yourself? 

Same objection. 

A. Through my agents; I did not sell any myself. 

(. Do you know how many tickets in all were issued to you? 

Same objection. 

A. They were counted by the association and delivered to me, and 
each day will show the number of tickets I started out with; the 
color of the tickets were different for each day. 

Q. To whom do you refer when you say the association ? 


Same objection. 


A. I mean the Minnesota Agricultural Association—Wm. S. King, 
president; Chas. H. Clark, secretary ; and I acted as treasurer. 
Q. What person counted the tickets? 
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A. They were counted in the association office; who counted 
them I don’t know; they were delivered to me and I counted them 
over. : 

QQ. How do you know that there were not other tickets issued and 
sold than these you received ? 

Same objection. 

A. There may have been ; but to avoid that I put the treasurer’s 
stamp upon the back of each ticket after receiving them. ' 

Q. That was a safeguard upon the tickets you received. How do 
you know that there were not other tickets Issued that you did not 
receive ? 

ol4 Same objection. 

A. There might have been, but they were not received at the 
gates, if there were any, and it would have interfered with our cash 
largely if they had have been, and those came out all right. 

Q. The tickets you have referred to were admission tickets alone, 
were they? 


Same objection. 


A. No, sir; I refer to the admission tickets, the jobbers’ tickets, 
the amphitheater tickets, and the employees’ tickets. 

Q. Have you named all the classes of tickets which you handled 
as treasurer? 

Same objection. 

A. Yes, sir. 

Q. What did jobbers’ tickets include ? 

Same objection. 

A. Jobbers’ tickets are tickets which were used at a less price—25 
cents apicce—which they, the jobbers, sent out into the country to 
their customers. 

(Q. Were there other sources of receiving in connection with the 
fair that did not come into vour hands ? 

Same objection. 

A. Not that I know of; there were for privileges. The colleetions 
were made by Mr. Clark, the secretary, and were handed to me, but 
they do not appear in my fair cash-book, but they do appear in the 
general account of the association. Each deposit-tab will show the 
amount deposited and by whom. 

Q. Have you any knowledge as to what class of collections, ex- 
cept from the information you received from Mr. Clark ? 

Same objection. 

A. I have none. 

Q. What did you include in this term privileges; what did you 
mean by that? 

Same objection. 
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315 A. I mean moneys received for the privileges of selling 
beer in booths under the amphitheater, also for the privileges 
of runnig restaurants and tor side shows. 
Q. Have yeu ever had any settlement of the account with any- 
body ? 
Same objection. 
A. I made them, the association—that is, Mr. King and Mr. 
Clark—a statement and turned over the account to them. 
Q. Mr. King, Mr. Clark, and yourself were the only officers, so far 
as you know, weren't they ? 
A. Yes, sir; there may have been more. 
Q. Was anybody else connected with the association, as far as 
you know ? 
Same objection. 
A. No, sir. 
Q. Do you know how Mr. Clark was paid for his services ? 
Same objection. ; 
A. No, sir. 
(. Do you know whether he has been paid ? 
Same objection. 
A. I do not. 
Q. Has Mr. King received anything to your knowledge ? 
Same objection. 
A. I do not know that he has. 
Q. Mr. King was the chief manager and the man who gave most 
of his services to the fair, wasn’t he ? 
Same objection. 
A. Ile was, as faras I know, though I don’t know as he gave any 
more time and attention to it than Mr. Clark. 
(). As ireasurcr, to whom did yoy understand the fair moneys be- 
longed ? 
Objected to as Incompetent and immaterial. 
A. I understood it belonged to the asssociation, whoever they 
were. 
316 Q. State whether you did not understand that they be- 
longed in whole or in a great part to Mr. Wm.S. King? 
Objected to as leading, incompetent, and immaterial. 


A. I did not. 
Q. Did you understand that any portion of it belonged to you? 


Objected to as incompetent and immaterial. 


A. No, sir; Mr. King said he would compensate me if I would act 
us treasurer—that Is all—and he did give me $300. I got nothing 
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for my services[for] the year. I gave the association $50—8$25 or $50. 
Col. King, president of the Minnesota Agricultural and Mechanical 
Association, gave me a check for $500, or thereabouts. 

Q. Where did he get any authority to give you any $500, so far 
as you know ? 

Objected to as immaterial and incompetent. 


A. Indeed I don’t know; he said the association would give me 
that. | 

Q. Did he not say he would give you that ? 

Same objection. 

A. He said the association would hire me or give me $500 for 
my services until the fair was over. It was some little time before 
I accepted that—not so much on account of amount of compensa- 
tion as lack of time. 

Q. Did you understand that any other person was consulted about 
the amount you were to receive? 


Same objection. 


A. Mr. Clark, the secretary, also notified me that they would pay 
me $300. 

Q. Except Mr. King or Mr. Clark, did you know or understand 
that any other persons had anything to do with determining such 
amount? 


Same objection. 


A. I did not know. 
O17 Q. (Paper produced and marked Exhibit “H.”’) Is this a 
correct account? 

A. It is. That is a copy of my individual bank ledger; it con- 
tains all the entries. 

Exhibit “TH” offered in evidence. 

Objected to as immaterial. 

VALENTINE G. HUSH. 


T. A. BRAND, a witness produced by the plaintiff, being first duly 
sworn, deposes and says: 

I am 41 years old; reside at Minneapolis; am freight agent for 
Chicago, Milwaukee & St. Paul road, at Minneapolis, three and a 
half vears, 

(. Were you freight agent of the Chicago, Milwaukee & St. Paul 
R. R. in the fall of 1878 at Minneapolis? 

A. I was. 

Q. Did that company transport articles for the fair of 1878, held 
at Minneapolis, under the management of Wm. 8. King? 

A. They did. 

Q. To what extent in money did they transport articles for the 
fair? 

Objected to as immaterial. 
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315 A. I mean moneys received for the privileges of selling 
beer in booths under the amphitheater, also for the privileges 
of running restaurants and for side shows. 
Q. Have yeu ever had any settlement of the account with any- 
body ? 
Same objection. 
A. I made them, the association—that is, Mr. King and Mr. 
Clark—a statement and turned over the account to them. 
Q. Mr. King, Mr. Clark, and yourself were the only oflicers, so far 
as you know, weren't they ? 
A. Yes, sir; there may have been more. 
Q. Was anybody else connected with the association, as far as 
you know ? 
Same objection. 
A. No, SIT. 
Q. Do you know how Mr. Clark was paid for his services ? 
Same objection. 
A. No, sir. 
Q. Do you know whether he has been paid ? 
Same objection. 
A. IT do not. 
Q. Has Mr. King received anything to your knowledge ? 
Same objection. 
A. I do not know that he has. 
Q. Mr. King was the chief manager and the man who gave most 
of his services to the fair, wasn’t he ? 
Same objection. 
A. He was, as far as I know, though I don’t know as he gave any 
more time and attention to it than Mr. Clark. 
(). As treasurer, to whom did you understand the fair moneys be- 
longed ? 
Objected to as incompetent and immaterial. 
A. I understood it belonged to the asssociation, whoever they 
were. 
316 Q. State whether you did not understand that they be- 
longed in whole or in a great part to Mr. Wm.8. King? 
Objected to as leading, incompetent, and immaterial. 


A. I did not. 
Q. Did you understand that any portion of it belonged to you? 


Objected to as Incompetent and immaterial. 


A. No, sir; Mr. King said he would compensate me if I would act 
us treasurer—that Is all—and he did give me $300. I got nothing 
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for my services [for] the year. I gave the association $50—$25 or $50. 
Col. King, president of the Minnesota Agricultural and Mechanical 
Association, gave me a check for $300, or thereabouts. 

Q. Where did he get any authority to give you any $500, so far 
as you know ? 

Objected to as immaterial and incompetent. 


A. Indeed I don’t know; he said the association would give me 
that. 

Q. Did he not say he would give you that ? 

Same objection. 

A. He said the association would hire me or give me $300 for 
my services until the fair was over. It was some little time before 
I accepted that—not so much on account of amount of compensa- 
tion as Jack of time. 

Q. Did you understand that any other person was consulted about 
the amount you were to receive? 


Same objection. 


A. Mr. Clark, the secretary, also notified me that they would pay 
me $300. 

Q. Except Mr. King or Mr. Clark, did you know or understand 
that any other persons had anything to do with determining such 
amount? 


Same objection. 


A. I did not know. 
O17 ~Q. (Paper produced and marked Exhibit “H.”) Is this a 
correct account? 

A. It is. That is a copy of my individual bank ledger; it con- 
tains all the entries. 

{xhibit “H” offered in evidence. 

Objected to as immaterial. 

VALENTINE G. HUSH. 


T. A. BRAnp, a witness produced by the plaintiff, being first duly 
sworn, deposes and says: | 

I am 41 years old; reside at Minneapolis; am freight agent for 
Chicago, Milwaukee & St. Paul road, at Minneapolis, three and a 
half vears. 

(. Were you freight agent of the Chicago, Milwaukee & St. Paul 
R. R. in the fall of 1878 at Minneapolis? 

A. I was. 

Q. Did that company transport articles for the fair of 1878, held 
at Minneapolis, under the management of Wm. 8. King? 

A. They did. 

Q. To what extent in money did they transport articles for the 
fair? 

Objected to as immaterial. 
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A. I can’t tell you now. 
(). Have you any memorandum and books from which you could 


tell? 

A. I have not; but there was a large amount shipped in to the 
fair to individuals which I could not tell now. 

Q. I refer to those credits only upon which credit was given, and 
not to those upon which the freight was paid; can you state the 
amount remaining on the books unpaid ? 

Objected to as incompetent and immaterial. 


A. I can. 
O18 Q. State it. 

Same objection. 

A. The amount that was unpaid at the close of the fair was 
$2,189.05. 

Q. To whom was the credit given ? 

Objected to as incompetent and immaterial. 

A. Wm. 38. King. 

Q. Does that amount still remain unpaid on the books of the 
company ? 

A. It was long since paid. 

(). Do you know it was paid, and by whom ? 

A. Yes, sir. 

(). By whom was it paid, and how? 

Objected to as immaterial. 

A. By a voucher from the Chicago, Milwaukee & St. Paul Com- 
pany. 

Q. When you say it was paid by a voucher of the company, do 
you mean to say that they actually received that money from any 
source? 

Same objection. 

A. [mean to say that my accounts were relieved of that amount 
by a voucher of the Chicago, Milwaukee & St. Paul Company. 

Q. Do you know, or do you mean to say, that the company has 
received actual payment of that account? 

Same objection. 

A. I cannot say. 

Q. Were you not informed, in connection with the voucher you 
speak of, that the company had turned in that account to a fund 
that was raised in Minneapolis to meet the deficiencies of the fair of 
1878? 

Objected to as incompetent and immaterial. 


A. I was not so informed. 
Q. Are you not aware that such was the fact? 


319 Same objection. 
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A. I am not. 
Q. What was the nature of the voucher to which vou refer, which 
settled that account ? 


_, Same ovjection. 


A. I think the voucher specified that Wm. S. King, as president 
of the association, had given his note for that amount to the com- 
pany. 

Q. Do you know whether that note has ever been paid in to the 
company ? 


Same objection. 


A. I do not. 

Q. (Paper shown witness.) Is that a transcript from the books off 
the company of the items going to make up the account of whichr 
you have spoken, avoregating $2,189.05 ? 


Objected to as incompetent and immaterial. 
A. It is. 


Paper marked Exlibit “I” and offered in evidence. ’ 
Objected to as incompetent and immaterial, the objection of in-+ 
competency, however, not being because it is a transcript. ; 
(). Do you know any thing ¢ about the company Which you repre-: 
sent having contributed the amount of that account to a fund which, 
was subscribed in Minneapolis to pay off the debts of the fair of 1878 
and purchase the fair grounds from D. Morrison ? 
Objected to as immaterial and incompetent. 


A. I have no means of knowing whether they made any contribu-, 
tion or otherwise. : 

Q. The question is not whether you have any means of know Ings, 
but whether you do know from any source? 


Same objection. é 
A. I do not know that the company made any such contribution, 
Q. If the note given by Mr. King for the amount of that 
020 account had ever been paid would the fact of payment have 
been communicated to you in the course of the business of 

the company ? 


Same objection. 

A. Not necessarily. 

Q. Have you ever heard whether that was paid or not? 
Same objection. 


A. I have not heard one way or the other. 
Cross-examination : 


Q. You say credit was given Wm. 8S. King for the freight. Do 
you mean that credit was given to him indiy idually ‘ ? Explain how 
the fact was. 
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A. I mean to say that credit was given Wm. 8. King as president 
of the Minnesota Mechanical & Agricultural Association. 

(). To whom were these articles for which freight is charged con- 
signed ? 

A. As specified in this statement, Exhibit “I;” that is the column 
of names. 

(. Who is the person named Clark to whom a large portion of 
these articles were consigned ? 

A. Secretary of the Minnesota Mechanical & Agricultural Asso- 
clation. 

(). Then you understand this account to be an account against 
that association and not against King as an individual, do you not? 

A. I have always understood it so. 

Q. You know nothing about King, as president of that associa- 
tion or otherwise, having given your company any note for this 
amount, do you ? 

A. Ido not; I have not seen any note. 

Q. Are you certain that the voucher you mentioned speci- 
321 fies any note of Wm. 3. King, as president of the association 
or otherwise, having been received by the Co.? 

A. Tam not certain, but still have the impression that 1t did. It 
vas nearly two years ago when the voucher was given. 

(Q). Was 1t not instead an agreement of trust from Sidle & Lang- 
don that was specified in the voucher ? 

A. It is barely possible; [ would not be certain one way or the 
other. 

Q. You know nothing yourself as to how or in what way this 
freight account was arranged and disposed of, do you ? 

A. I do not. 

(Q. You said that the eredit was given to Wm. 58. King, and, on 
cross-examination, that it was given to Wm... King as president 
of the Minnesota Mechanical & Agricultural Association ; does it 
appear in the books that it was given to him as such president? 

Objected to as Incompetent and Immaterial. 

A. I do not think the books show it, but such is the fact, never- 
theless. 

Q. What was the Minnesota Agricultural & Mechanical Associa- 
tion—was it a corporation ? 

A. I suppose it was not; I do not know. 

Q. Do you know who it consisted of—what was its membership ? 

A. [do not know anything about it. 

Q. Is your company in the habit of doing business and giving 
credit to persons whom you do not know what they are? 


Objected to as immaterial. 


A. Sometimes. 
Q). Did you ever know any one in the freighting transaction of 
which you have spoken except W.S. King ? 


Same objection. 
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A. Yes, sir; the business was mostly transacted with C. H. Clark, 
secretary. 
O22 Q. Did you ever know any one else except Wim. 58. King in 
connection with the transaction ? 
} -\ A. None except Mr. Hush, as treasurer. 
ae Fi Q. What did Hush have to do with it? 


A. Well, I don’t know as he ever had any business transactions. 
Q. Is it not usual with a company to collect your freights on 
- the delivery of the articles? 


Objected to as immaterial. 


A. With strangers it is; resident merchants and manufacturers 
it is not an uncommon thing to clve eredit. 

(Q. Was this association of which you have spoken a resident of 
such responsibility as to come within the rule of giving eredit ? 


Same objection. 


A. It seems to have been in this case. 

Q. Upon whose solicitation or request was the credit given in this 
case? 

Same objection. 


A. C. H. Hathaway, contracting agent of the Chicago jand | Mil- 
waukee railway at Minneapolis, 
Q. Do you mean to say that he requested or solicited that the 
credit should be given or that he ordered that it should be given ? 
° A. Ile requested it. 
QQ. Do you know who requested him to request it ? 
Same objection. 


A. It is so long ago I could not teil now. 
Q. Was it not Wm. 5. King? 
Same objection. 
A. I cannot say; it might have been. 
Q. To the best of vour knowledge, recollection, and belief, was it 
not Wm. 8S. King? 
Objected to as incompetent and immaterial. 
323 A. I do not know; it might have been. 
Recross-examination : 
Q. Your company has carried freight to the fair at Minneapolis 
every year since that time, has 1t not? 
A. It has. 
e Q. And you have had more or less dealings with the officers of 
the association holding those fairs every year, have you not? 
Objected to as not cross-examination, and irrelevant and immate- 
rial. 
A. I have. 
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Q. May you not be mistaken in supposing that Mr. Hush was 
treasurer of that association in the year 1878, from the fact of his 
having been the treasurer the vears since ? 

A. On second thought, I think I was mistaken. 


T. H. BRAND. 


JouN Bz: SANBORN, a witness produced on the part of the plaintiff, 
being first duly sworn, deposes and says: 

I reside in St. Paul; am 55 years old; am a lawyer; have lived 
in St. Paul since December 20, 1854. 

Q. Do you know Wim. 8. King, of Minneapolis? 

A. ] do. 

(Q. Did you ever have any conversation with him in which he 
spoke of his interest in the fair grounds at Minneapolis? If so, state 
when it was, where it was, and what he said on that subject. 


Defendants, Sidle & Langdon, objected to question as Incompetent 
and immaterial. The other defendants make the same objections. 


A. I don’t think I could swear that I had a conversation in 
3824 which he spoke of his interest in the fair grounds. I had a 
conversation with him in which he spoke of a pending suit 
between My. Canfield and other parties, respecting the title to the 
fair grounds, and in which he spoke of his hopes or expectations 
growing out of the same. 
(). When was that? 
A. ‘To the best of my recollection, it was in the latter part of the 
winter of 1575 or tne early spring of that year. 
Q. Where was it? 
A. It was on a sleeping ear traveling from Chicago east to Wash- 
ington. 
Q. Relate the circumstances as nearly as you ean recollect it. 
Defendants Sidle & Langdon object. to the question as calling for 
testimony which is immaterialand incompetent. The other defend- 
ants make the same objection. 


A. before answering that question I desire to state that Dam, and 
have been during ail my residence in the State of Minnesota, an 
attorney and counsclor-at-law, engaged in its practice, and I have 
had during all the time quite an intimate acquaintance and rela- 
tion with Mr. King, and that he opened this conversation by a state- 
ment of the facets, as he understood them, of the Canfield suit— 
asked me. as an attorney, what I thought the result would be. I was 
never retained in the case, and was not an attorney therein, of record 
or otherwise; but, doubting whether he would have had the conver- 
sation with me if I had not been an attorney, I do not wish to an- 
swer the question unless ordered by the court, and decline answer- 
ing until such order is made. 

Q. Have you any other grounds for declining to answer the ques- 
tion, except those you have stated ? 

A. I can think of no other which would be any color of legal 
ground, though I prefer not to answer the question. 
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Q. Were you Mr. King’s attorney at the time you had this con- 
versation, 1n any way? 
320 A’ Not unless made so by the conversation itself; that 1s 
the very question I want the court to pass upon. 

Q. Had you ever acted as Mr. King’s attorney in relation to the 
Canfield suit, of which he spoke at that time, or in relation to any 
of the matters embraced in that conversation since that time ? 

A. I have not. 

Q. Was the conversation of which you have spoken anything 
more than a conversation between two friends meeting and travel- 
ing together? 

Objected to as leading. 

A. It might have occurred between any friends similarly situated. 

Q. Did you consider yourself retained by Mr. I<ing as his attor- 
nev in any matter or suit by reason of that conversation ? 

A. I did not. 

Q. Did you ever make any charge for advice or retainer growing 
out of that conversation ? 

A. I did not. 

Cross-examination : 

Q. You say you had been intimately aequainted with Mr. King 
prior to this conversation ? 

A. I was for more than twenty vears. 

Q. And he was aware of your profession at the time ? 

A. Tle was. He had done legal advertising for the firm of which 
I was a member prior to 1860. 

Q. You say he made a statement ef what he claimed to be the 
facts of the Canfield suit for the purpose of getting your opinion as 
an attorney as to the probable result of it ? 

Plaintiff’s counsel objecis to any cross-examination by defendants’ 
counsel upon the facts stated by the witness upon which he de- 

clines to answer the question, as his privilege depends wholly 
026 upon such statement of facts, and that no cross-examination 

is admiss?ble except as to the facts stated by the witness rela- 
tive to the matters In issue in this sutt, as chicited by plaintiff's coun- 
sel, and until they are through with the witness, nor until the ques- 
tion of privilege which has arrested the examination-in-clief is de- 
termined by the court, and the counsel for the plaintiff here asks the 
examiner to certify the evidence of the witness as it now stands to 
the court for its determination of the question of privilege, and re- 
serves the right to proceed with the examination of the witness after 
such examination. 

Defendants Insist upon an answer to the question put and upon 
their right at this time to cross-examine the witness upon the ex- 
amination already had by complainant’s counsel touching the mat- 
ter, Whether the witness’ claim privileges him from being compelled 
to testify relative to the matters about which he has declined to 
answer, 

Counsel for defendant King makes the same objection, and also 
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the right, if he so desires, to introduce the testimony of Mr. King be- 
fore the question of privilege is decided by the court. 


I hereby certify the foregoing testimony of Mr. Sanborn to the 
court for its determination of the questions propounded. 


HT. kk. MANN, Leaminer. 


It is agreed by counsel that the matter shall be presented to the 
court August 15, 1551, at 10 o’clock. 
Adjourned to August 15, at 10 o’clock a. m. 
Avaust lori, 1881. 
The same parties appeared by their solicitors, and the matter 
being referred by the court, pursuant to its direction, Jomn B. SAan- 
BORN, the witness, is cross-examined by defendants’ solicitor, and 
Soys: 
(). Please answer the last question. 
O27 A. Yes. 
Q). Did he teli you at the outset and before he stated the 
facts to you that he wished to make a statement for the purpose of 
vetting your opinion on the facts? 


Obiected to as leading by plaintiff’s counsel. 
] g 9! 


A. I don’t think he did; I think he stated the faets and then 
asked what my opinion was es to the law of the case. 

(Q). Do you remember how the conversation commenced ? 

A. I do. 

(). State how it commenced and what occurred preliminary to 
the statement of the facts by Mr. King? ° 

A. The conversation commenced in regard to the financial erisis 
through which we had been and were then passing and the number 
of fortunes that had been swept away by it of individuals which 
one or the other of us were acquainted with, and it was followed by 
Mr. King’s stating what its effect had) been upon him individually, 
and what he said in relation to the fair grounds was a part of the 
conversation which related to the effect of the financial crisis upon 
him personally, according to my recollection. 

Q. What did he say to you about your opinion upon the faets as 
an attorney ? 

A. After stating the facts relating to his transaction with Mr. 
Cantield, and of the stock of the association being hypotheecated to 
some bank and his inability to dispose of the bonds received from 
Mr. Canfield, as contemplated when he made the trade, and, as I 
recollect it, of his consequent inability to take up the stock, as he 
had contemplated, and the fact that it had been sold by the bank 
to pay lis obligation to the same, he asked which of the parties, in 
my Judgment, would hold the legal tithe—the party holding the 
stock or the party holding his individual deed, or possibly it was a 
deed made by him as an officer without authority from the board. 
[fam not quite clear on that. Upon the state of facts which he 
gave me | gave him my opinion. 


- al Rs Sarg w+ a 
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028 Q. You say you made no charge for the opinion given. 
There was no reason why you should not have made a 


charge had you chosen to do so, was there? 

A. I made no charge; I don’ t know that there would have been 
any impropricty mn charging. 

Q. Did you or did you not regard the communication of facts by - 
Mr. King as having been made to you for the purpose of getting 
your advice as an attorney ? 

A. I did regard the statement of — and his request for my opin- 
ion made for the purpose of getting my opinion as an attorney. 

Q. Did you not, then, regard the statement of facts as haying 
been made to you in professional confidence ? 


Objeeted to as Incompetent. 


A. I did so regard the statements, and have felt that way con- 
cerning it. 

(). After that consultation and the giving of your opinion, would 
you have felt at liberty to have taken a retainer against Mr. King 
in any suit or legal proceeding growing out of the same facts about 
which he had made this communication ? 

A. I think not, without first communicating the fact to him that 
I was offered a retainer and getting his consent. 

Q. And you would have felt justified in making a charge for the 
opinion given had you felt disposed to make such a charge ? 

A. Yes. 

Q. Did Mr. King consult with you or your partner, Mr. Charles 
King, at your Washington office about the same matter previous to 
the communication you have spoken of? 

A. Not that I can recollect. 

Q. Do I understand that he may have done so? 

A. He may have done so. Ife was in that office not unfrequently 
asking questions and receiving replies. 

(). ‘About legal matters ? 

A. Yes, legal and department matters. 
329 Q. Then vour firm were, to some extent, his customary legal 
advisers ? 

A. We were accustomed to answerany questions asked, and while 
he was postmaster of the House he was accustomed to do anything 
we required of him that he could do there. | 

Q. You mean by that that you considered accommodation from 
him as compensation for your advice and services to him ? 

, A. Yes; that is the way the matter stood between him and the 
rm. 


Further examination by plaintif’s counsel : 


Q. You say he told you that the stock of the Agricultural Asso- 
ciation had been sold and passed bevond his control, and that le had 
made an individual deed to Canfield of these fair grounds, and that 
Canfield also had a deed from the directors of the association, which 
was unauthorized, and asked your opinion as to who held the title 
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of his fair grounds, the stockholders or Mr. Canfield, under these 
deeds. Was that not the nature of his inquiry? 


Objected to by defendants, appearing as incompetent, and defend- 
ant Kine objects that it is incompetent as asking for a privileged 
communileation. 

A. That was the nature of his inquiry—as to who held the legal 
title to the property. 

Q. Was not your opinion asked upon substantially the state of 
facts I have stated ? ; 

Same objections. 

A. The state of facts you have stated are akin to those given by 
him, but whether precisely or not I can’t, at this distance, tell. They 
are about the same. 

Q. Did Mr. King, in making that statement of facts, pretend to 
do more than relate to you the history of some pending lawsuit, and 
ask you how you thought it would result ? 

A. Well, he certainly did that much. I can’t swear that he went 

any further, so far as the conversation related to the suit. 
ooU) (). Do vou know whether he was a party to or interested in 
the suit of which he was speaking ? 

A. I did not and do not. 

(). Phen the suit of which he was speaking might have been one 
between Mr. Cantield and other parties, and lis inquiry have been 
the result of curiosity on Ins part, might it not ? 

A. It might have been. I1Lis statements showed he had been con- 
nected with the transaction out of which it grew. 

(). When you stated that you were addressed in this matter by 
Mr. King as an attorney did you mean by that that you were, In 
fact, an attorney by profession, or that Mr. king made you his attor- 
ney In this particular matter about which he spoke on that occasion ? 

A. [meant that I was an attorney by profession, and that he asked 
and took my opinion at that time as such on this question. 

(Q). You spoke of having regarded what Mr. ting said to you on 
that occasion as having been received in’ professional confidence. 
Do you mean by that the confidence that exists between attorney 
and client or the confidence arising from relations of friendship ? 

A. I did not mean or refer to the confidence that exists between 
attorney and client in a specific case, but the confidence growing out 
of our gencral relations as they have been detailed in my examina- 
tion. . 

Q. Was Mr. King, at the time of this communication, postmaster 
of the Tlouse of Representatives; and, if not, how long had he 
ceased to fill that position ? ) 

A. Ile was not postmaster, and had not been for three or four 
years, 

Q. You said that Mr. King might have spoken to you or Mr. King, 
your partner, previous to this conversation. [Lave you any recollec- 
tion that he ever did ? : 

A. I have not. 
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‘ 
_— 


ASSOCIATION ET AL. VS. THOMAS H. CANFIELD. 265 


Q. Was there ever any arrangement between Mr. King and 
331 — yourself or your firm that you should advise him in legal 
matters and he recompense you with official favors, or was it 

a mere interchange of friendly acts ? 

A. There was no arrangement to that effect between the parties. 
It was the way in which the business was done. 

(. You say you never charged Mr. King for what transpired be- 
tween you that night on the cars. Did you ever consider or dis- 
cuss the question whether you should make such charge or not ? 

A. I never did. 

Q. You say the conversation between Mr. King and yourself be- 
gan with the financial condition of the country and the general 
embarrassment of the people, and also Mr. King’s individual em- 
barrassment and losses. Was not the hopesand expectations which 
Mr. King referred to growing out of the fair grounds a part of that 
conversation ? 

A. We had but one conversation and all that was said was said 
in that conversation. 

@. Were not the hopes and expectations which Mr. Ning ex- 
pressed that he had in relation to the fair grounds part of the finan- 
clal branch of that conversation, and not the legal branch ? 

A. No; I don’t think they could be separated. 

Q. You said, when making your statement of faets upon which 
you raised the question of privilege In this matter, that you did not 
regard anything that occurred in that conversation as a retainer of 
you by Mr. King in reference to the legal matter of which he spoke, 
but that vou regarded it as mere casual conversation between friends 
meeting in traveling. Do you wish to make any change in that 
statement ? 

A. Perhaps the expression “mere casual conversation” is too 
strong. I meant by that that our meeting was casual; that he did 
not come to me to retain me or to get my advice. 

Further questions by defendants’ counsel : 

Q. You say that in speaking of this communication, as 

vo2 made to you in professional contidence, vou do not mean the 

confidence that exists between an attorney and client ina 

specific case. Was it not the same professional confidence which 

exists between an attorney and client who apples to him for advice 

in respect to any matter not in litigation, or when the attorney is 
not engaged in the tigation, if there is any ? 

A. Well, it produced the same fecling of obligation on my part; 
that is why I raised the question of privilege; whether the relations 
now will fully sustain the question of privilege is for the court and 
not for me. 

(). Please consider the last question a ttle more carefully and 
answer It again. | 

A. It produced the same feeling of obligation to preserve profes- 
sional confidence on my part; I think that is the only change I 
want to make. 

Q. You say that you did not regard anything that occurred in- 
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that conversation as a retainer of you by Mr. king in reference to 
the legal matters of which you spoke; you mean by that that you 
did not regard yourself as employed to do any anything further 
about it after having elven your opinion at that time ? 

A. Ido; or formally or regularly retained in that particular case. 


Further examination by plaintiff’s counsel : 
Q. Did you regard what transpired in that conversation as any 
employment at all? 


A. I did not. 
further examination by defendants’ counsel : 


Q. Did you not regard vourself as solicited by Mr. King to give 

him your professional opinion upon the facts ste ated by him to you? 

A. I did: and from our relations should have given him my pro- 

fessional opinion upon any question submitted without charge. 

DOO (). Then you consider the matter of professional confidence 
the same as if you had made a charge for the opinion ? 

“4 Morally the same, perhaps; legally, | will not state about that. 

When you say that you did not regard anything that trans- 
2 in that conversation as an employment, do you mean anything 
more by that than you did not expect pay for your opinion ? 

A. I mean that, and further, that the relations were such that a 
service of that kind would have been rendered at any time and on 
any occasion when we met. 

Question by plaintifl’s counsel : 

(). State all that Mr. King said to you in that conversation in re- 
gard to any hopes and expectations that he had in relation to better- 
ing his fortunes out of the fair grounds, and as to anything that he 
stated in regard to any interest that he had or expected to have in 
these fair grounds, either present or prospective. 

Objected to by defendants’ counsel as incompetent and immate- 
rial, and specifically objected to by counsel for defendant King as 
ealling for declarations made between client and counsel in protes- 
slonal confidence. 

The witness declines to answer unless required by the court. 

The matter is certified to the court for its decision. 


Il. Ik. MANN, Lvaminer. 


The matter of the special objection made by the counsel for the 
defendant King having been presented to the court, the court over- 
ruled the objection and referred the matter back to the examiner, 
with directions to the witness to answer the question. 

The defendant King, by his counscl, excepted to the ruling. 


A. IT cannot give the precise words or language of the conver- 
sation. The substance was that in the financial erisis he had 

ded lost all the ans rty he had, and that there was no prospect 
of his being able tosave anything from his estate. He added 

that the stock of this suontion owning the fair grounds had gone 
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to pay a debt that did not equal in amount more than one-half the 
value of the property, and that it was in the hands of a man or men, 
I don’t remember which, that were his friends, and he hoped that if 
they should succeed in holding the property they would be satisfied 
with the money they originally advanced and the interest. If they 
should be so satisfied, and would g@ive the difference, he would have 
that much to start with again, and that was the only show he had. 
That was the substance of the whole thing. 
Q. Did he state about how much the original debt was ? 


Same objection. 


A. He left the impression on my mind that it was between $20,000 
and $50,000. I think the impression was of the debt when the stock 
was sold. I don’t know as anything was said as to the amount of 
the original debt; how much was borrowed. 

Q. Do you mean to be understood that he said that if these friends 
of his, into whose hands the stock liad fallen, were satisfied with the 
amount it had cost them and interest, and he paid that sum, that 
the fair grounds would be his? 

Same objection. 

A. No; I mean that the impression made upon my mind was that 
any margin between the amount of money this stock had cost the 
holders and the amount which would be realized from the sale or 
other disposition of the fair graunds would be his if they were sat- 
isfied to give it to him, and should pay it over. 

Q. Did he say that that was his only reliance for a further start, 
or words to that effect ? 

Same objections. 

A. He did not say rehance; he said, in substance, that there was 

no other show of his having anything from his former estate. 
300 Q. Did he mention the parties to whom he referred as his 
friends in this matter ? 

Same objections. | 

4 

A. I think one or more were mentioned by name; my recollection 

is that Mr. Dorilus Morrison was mentioned, and I don’t remember 


any other. 
Q. Do you recollect his mentioning the name of Mr. Knight? 


Same objections. 
A. Ido not; [Tam not acquainted with Mr. Knight, and proba- 
bly would not recolleet his name if be had have mentioned it. 


Cross-examination : 


Q. Did Mr. King state that these parties were under any obliga- 
tion to give him anything realized from the fair grounds? 
A. He did not. 
Q. Did he not state that they were not under any such obliga- 
tion ? 
v4—179 
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A. I don’t remember that he used those words; he left the 1m- 
pression on my mind that they were not under any obligations, but 
if he realized anything from that souree it would .be through the 
friendship and good will, but not any legal obligation on the part of 
those owning the stock. 

JOHN B. SANBORN. 

Continued until some future day, the plaintiff to give defendants 
due notice of the time. 


O00 United States Cireuit Court, District of Minnesota. 
Tromas If. CANFIELD 
vs. 


Toe MInNEApotIs AGRICULTURAL AND MECHANICAL ASSOCIATION 
et al. 


“~ 


OcroBER 12, 1881. 
The parties appeared by their solicitors pursuant to previous order 
and notice. 


James A. Lovesoy, a witness heretofore sworn and examined as 
a witness for plaintiff, being recalled by the plaintiff, further testify- 
ing, says: 

(). Ilave you been examined once in this ease in April, 1881 ? 

A. I have. 

Q. You then stated, did you not, that you were one of the parties 
holding a licen or security upon the fair grounds? 

A. I think I did; yes, sir. 

(). For what amount? 

A. 835,000, I beheve, and the interest. 

Q. Ilas any sum been paid upon that amount, or in reduction 
thereof ? 

A. I think there was a little less than $200—$195, I think ; don’t 
remember the exact amount. 

Q. When and by whom? 

A. It was in the fall of 1880, T think, by Langdon & Sidle; J. Kk. 
Sidle paid it to me, but [ think it was upon this account. 

(. Since taking the security or trust instrument referred to in 

your former testimony have you been applied to by any one 
307 to consent to a sale of the fair grounds; if so, by whom and 
when ? 

Objected to by defendants as incompetent and immaterial. 

A. I don’t recollect that I have been asked for a consent; I don’t 
remember that I have. 

Q. State whether or not this subject of a sale of the fair grounds 
was not considered or discussed between yourself and other security 
holders. 

Same objection. 


A. Yes, sir. | 
@. When and with whom’ 
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Same objection. 

A. I think there was something said about it in the fall of 1880» 
or early winter of 1851, and again in the spring of 1851; I think I 
had a little talk with Mr. Morrison and Mr. Lowry in the fall of 
1880, and with Mr. Langdon and Mr. Lowry, I think, in the spring; 
dont know whether anything was said to Mr. Sidle or not; think 
there was but one; not positive. It was before the injunction in this 
case was served. 

Q. Was that the first time the subject was brought up after the 
execution of the trust instrument ? 

Same objection. 

A. I think it was. 

Q. State whether or not you were then asked to make a reduction 
of your claim. 

Same objection. 


A. In the first communieation, in the fall of 1880, I was. 

Q. By whom and to what extent were you asked to reduce it? 

Same objection. 

A. Mr. Morrison—Mr. Dorilus Morrison—asked me to reduce it to 
the extent of $500, or $1,000; [ think it was $1,000. 

Q. What reply did you make? 


Same objection. 


Srote) A. I said that that was more than we could afford to make; 
that I was willing to make $500 reduction. 

Q. In whose behalf did Mr. Morrison say he asked such redue- 
tion, if any one? 

Same objection. 

A. I don’t think he said any one’s behalf; I don’t remember that 
he did. 

Q). Did he state how he came to make such request; if so, what 
did he say in that regard? 


Same objection. 


A. Hesaid that there wasa gentleman that would buy the grounds 
and would hold fairs there for five years; I think he said if he 
could get the grounds cheap enough, and that his opinion was that 
the best thing we could do was to make the discount and get our 
money. I said to him I would see and let him know, and. after- 
wards I saw him and told him I would make a discount of $750 on 
the debt and interest rather than carry it along. I don’t know but 
Mr. Morrison said at that time or the next time I saw him, which 
was probably the next day, that the trade could not be carried out ; 
that the trade had fallen through; I don’t know that those were the 
words, but it is the substance of it, and that ended it. 

Q. Did they say who the gentleman was ? 


Same objection. 


268 THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 


A. Ieould not say whether he did; I could not say as to that, 
whether he did or not. 

Q. Did you know who he was? 

Same objection. 

A. I understood it was Mr. Brown, from New York State—Syra- 
cuse or Rochester. 

QM. State whether or not Mr. Wm. 8. Xing was referred to in that 
connection. 

Same objection. 

A. I don’t remember that he was. 

(). State whether or not you understood from any source 
that Mr. Win. 8. IkKing had a pecuniary interest in effecting 
that sale. 

Same objection. 

A. I don’t think there was anything said to that effect at all. I 


don’t think that I understood that he had. 
(). State whether or not you understood at that time that Wm. 5. 


“ue 


King had a pecuniary interest in the fair ground property. 


ao 
Ooo 


Same objection. | 
A. No; I did not understand that he did have, except I might 


have thought that he wanted to hold a fair there. 
Q. For whom did you understand that Langdon & Sidle held the 


title to the fair ground property in trust ? 

Same objection. 

A. It was for all the parties that had contributed and had ad- 
vanced amounts and accounts. 

Q. Was the price that this Mr. Brown was to give for the fair 
grounds stated to you by Mr. Morrison ? 

Same objection. 

A. I don’t think it was, or rather I don’t remember that it was. 

Q. Was any price named by Mr. Morrison as the amount for 
which ‘the fair grounds could be sold ? 

Same objection. 

A. I don’t remember that there was. 

Q). What, in your judgement, was the value per acre of the fair 
grounds at that time. 

Same objection. 

A. Idon’t hardly know what it could have been sold for. Ishould 
think S700 to S800 was the market value at that time. 

(). There were seventy acres, were there? 

A. T understood there was only about 60 or 62—that is, as I un- 

derstood it; IT may be mistaken. 
oO (). What did you understand was the amount of the in- 
cumbrance ? 
Same objections as last above. 
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A. About $380,000. 

Q. And you were willing to make a reduction of your part of the 
claim of S750? 

Same objection. 

A. I was not willing, but I agreed to for the sake of getting out 
and getting rid of the matter. 

Q. Did you understand there was to be any surplus, or that the 
property was to be sold for the reduced amount of the incumbrance? 

Same objection. 

A. I don’t think IT understood just how that was. I did not un- 
derstand there was to be any surplus. I don’t think I understood 
anv further about it. 

Q. Have you any explanation to give as to your willingness to 
make the abatement you have stated, the property being worth what 
you have stated, and yourself and otbers, lien holders, being the 
owners of the property, as you have stated? If so, give it. 

Same objection. 

A. My reasons for making the discount were, | understood this 
Mr. Brown, if he bought the property, was to have fairs the next five 
years ; he was to put the grounds in good shape and hold fairs for 
the next five years, and the grounds was to have been sold at the 
end of one vear, when it was put in the hands of the trustees for the 
benefit of the parties, and there wasn’t any prospect of its being done, 
and I wanted to get our money out of it, and we donate something 
to fairs, and I was willing to make the discount for the sake of get- 
ting out and having nothing to do with it. 

Q. Is that your only explanation ? 
o41 Same objections. 

A. That is the substance of it. 

Q. Did you understand that this Mr. Brown was acting in the in- 
terest of Wm. 8. King ? 

Same objections. 

A. I don’t think any one told me anything about that. 

(). Could not the fair ground property, comprising 69 acres, have 
~ been sold at any time after the execution of the trust instruments mn 

1878 for more than $30,000 ? 

Same objections. 

A. Yes; I think it could. 

Q. How much more ? 

Same objection. 

A. That I am unable to say. 

Q. Are you acquainted with the value of real estate in| Minne- 
apolis, near the fair grounds, and were you then ? 

Same objection. 

A. Somewhat. 


270 THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 

(). By the aere, or by the lot, or by cash ? 

Same objection. 

A. More acquainted by the aere. 

(). Give the excess over 830,000, as near as you can, which, in your 
judgement, that property could have been sold for in the usual man- 
ner of making sales in Minneapolis on the basis that there are sixty- 
five acres Instead of sixty. 

Same objection. 


A. I should think it could be sold for from $20,000 to $30,000 if 
one person had the control of it and wanted to make the most out 
of it he could and could hold it and wait till he found a customer 
and did not have to make a foreed sale. 

(). Did Mr. Morrison tell you why the sale fell through ? 


Same objection. 


A. If he did [T don’t remember just why it did—am not clear 
whether he stated it to me or not. I would not like to say he 
did. 
O42 (). Did Mr. Morrison give any reason why you should 
make a reduction of your claim to make that sale? If so, 
what was it? 
Same objection. 


A. The reason was that if this sale was made we should have the 
fairs and ect our money and eet out of it, and would not be ealled 
on tor any donations in the future, and we could better afford to 
make a&discount and clear itup. That is the idea, as I understood it. 

(). Suppose the property had been sold for $20,000, or any sum 
in excess of the amount of the incumbranee and interest, to whom 
did you understand such surpius would belong ? 

Same objection. 

A. I never understood who it would belong to; there never was 
any understanding who it would belong to that 1 know of. 

(). All the interest that you claimed in it was the $3,000 and the 
stipulated interest upon that, was it not? 

Same objection. 

A. That was all I claimed in it. 

Cross-examination : 

(. You say you never considered the question as to where any 
surplus might go, 1f T understand you rieht? 

A. [said there was no understanding as to where the surplus 
might go. 

Q. Then there was no understanding that it should go anywhere 
else than to the person or persons who might be legally entitled to 
it, was there ? 

Objected to by plaintiff as incompetent and immaterial, assumes 
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what. the witness has not testified to, and is not proper cross-exam- 
Ination. 


A. There was no understanding what should be done with 
it, as far as I know. I suppose it would go where it legally be- 


longed. 
ot} Last clause of answer objected to on the additional ground 


that it is not responsive to the question. 


Q. If ona sale of that property there had been a surplus and 
you as one of the cestut que trusts had been legally entitled to a 
share of that surplus, you would have expected to get it, wouldn't 
you? 

Objected to as incompetent and immaterial and not proper cross- 
examination. 


A. That would have depended entirely upon what they wanted to 
do with the surplus. 

Q. If a share of such surplus belonged to you legally, was there 
any reason why you should not claim and take it? 


Same objection as last above. 


A. Yes; I think there is. 

Q. You say that property might have been sold fora sum excced- 
ing $50,000 if owned and controlled by one person. Could it have 
been sold for that sum by Sidle & Langdon while the adverse claim 
and litigation on the part of Mr. Canfield remained pending ? 

A. [don’t think it could. 

Q. Was or was not the unsettled state of the title to the fair 
grounds, growing out of Mr. Canfield’s claim and Htigation, one 
reason for your being willing to discount your claim and get rid of 
the matter, as you expressed it ? 

A. I can’t say now whether it was or not. 

Q. Did you not understand it to be a reason why the property 
had not been and could not be sold for any adequate price ? 

A. Yes. 


Redirect examination: 


Q. Was there are any pending Iitigation in regard to the prop- 
erty when you took your security upon it in 1878, as you then un- 
derstood ? 
odd A. Yes. 

Q. State whether or not you did not understand that that 
litigation had been terminated by a decision of the supreme court 
of the State of Minnesota adversely to Mr. Canfield’s claim ? 

A. Yes. 

Q. What litigation do you refer to as pending at the date of taking 
your security in 1878 ? 

A. This litigation with Mr. Canfield was in the supreme court 
when we took that security, and was decided some time afterwards, 
as I understood, but whether it was decided when this trade was 
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talked up or not is the reason why T said T did not know whether it 
~_ red into the reason why [ was willing to take a discount or not. 

That suit in the supreme court was ‘the litigation you referred 
to pa your cross-examination as affecting the title of the property 
and the price to be obtained for it? ’ 

A. Yes; and this last injunetion also. 

This last injunetion had no effect on the price obtainable for 
the property at the date of your first- conversation with Mr. Morri- 
son as to the sale to Mr. Brown, had it? 

A. No; I think not. 

Q. Y ou stated on cross-examination that if a share of any surplus 
arising from the sale of the property belonged to you legally there 
was a reason why you should not claim and take it. What was the 
the reason ? 

Objected to as incompetent and immaterial. 

A. The first reason is because | got my debt and interest out of 
it—all there was due me—and the further reason is that, in my 
opinion, it should go to the party who conveyed the property. 

(). Did Mr. Morrison stand differently after the execution of the 
rarious trust instruments by Langdon & Sidle than any other party 
recelving such instrument ? 

O40 Same objection, aud that witness 1s not an expert on law 
ques tions. 

A. I don’t think he stood any differently after the execution of 
the instrument than any of the other parties, but he did before, and 
that is the reason why I think if anybody should have it, he should 
have it. 

JAMES A. LOVIJOY. 

Doritus Morrison, a witness heretofore produced, sworn, and ex- 
amined as a witness for plaintiff, being recalled by plaimtiff, further 
testifying, says: 

(Q). [lave you been examined once in this case last spring? 

A. Yes. 

Q. Did you state in that examination that you were unable to 
recollect how the notes given you for the conveyance of the fair 
grounds to Sidle & Langdon were paid ? 

A. Very likely I aid; the record will show. 

Q. Do you now remember how they were paid ? 

A. I do not; I wish to say Messrs. Sidle & Langdon never gave 
me any notes whatever. [supposed your question referred to notes 
sae I gave in payment for the stock. 

Do yau now remember how and when vou paid the notes 
which you gave for the stock referred to in your last answer ? 

Objected to as Incompetent and immaterial, and beeause the wit- 
ness has already been interrogated on this subject. 

A. I do not recollect the specific manner in which I paid them, 
whether by check, currency, or in some other manner; I only know 
that I paid the notes which I presented. 
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Q. Did you pay those notes prior to the transaction with Sidle & 
Langdon in which you made the conveyance of the fair grounds to 
them? 

Same objection. 


A. I presume not. 
Q. Were not one or more of those notes paid by a check, 
o46 dated Nov. 20, 1878, for $8,646.55, payable to J. Dean, cashier 
of the State National Bank of Minneapolis, drawn by Sidle 


& Langdon or J. Kk. Sidle ? 
Same objection. 


A. I donot think so; I may have had a check for that amount. 
If so, I probably deposited it and gave my own check for the pay- 
ment of the note. That isthe way [ usually do. 

Q. Mr. J. I. Sidle, a witness in this case, in accounting for the 
trust fund, stated that the sum of 88,646.55 was for a check drawn 
by Mr. Langdon in settling with you for the purchase of the fair 
grounds, and that the stub of that check isin the words and figures 
following: “$8,616.55, date Nov. 20, 1878, J. Dean, to pay Morrison 
notes No.1.” State, if. you know, to what that check refers, and 
what notes, if any, it was drawn to pay. 


Same objection. 


A. I do not know to what that check refers; I presume I received 
it; I have no recollection, neither do | know to the payment of 
what notes it refers. 

Q. Did you have any notes in the hands of J. Dean, cashier as 
aforesaid at that time, other than the notes, or two of them, given 
by you for the purchase of the stock? 

A. Ido not know that [ had any notes in the hands of J. Dean, 
and vet IT might have had twenty; I have no recollection as to it. 

Q. May not the check aforesaid have been applied in) payment 
of two of the notes given by you on the purchase of that stock ? 


Same objections. 


A. [have no recollection as to it whatever. 
Q. Do you remember the amount of the notes you gave for the 
purchase of that stock ? 
A. I do not now remember; the notes were presented and I pre- 
sume a record made of them when I was cxamined before. 
Q. When you was examined before you stated that vou paid 
O47 ~— for that stock in three notes: one of 84,000, another of $4,000, 
and another of $4,450.42, dated Dee. 31, S77, drawing ten 
per cent. interest, payable at the Northwestern National Bank. Do 
you not think, using your best Judgment and recollection, that the 
check for $8,646.55 was given to pay two of those notes? 


Same objections. 


A. I have not the least recollection of the eheck to which you 
refer; I may have received it. 
dI—17O 
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Q. Is that the most responsive and intelligent answer you can 
make to the question ? 

A. I think so. 

Q. Can you recall any other transaction of yours or any other 
notes given by you to which that check is more likely to refer than 
to the notes given for the stock ? 

Objected to as incompetent and immaterial. 

A. I cannot, except during that month I paid from five to ten 
notes. My book of bills payable would show the exact number. 

(. Were any of them paid unless two of the notes .given for the 
purchase of the stock were so paid by the check of Robert L. Lang- 
don, drawn in favor of J. Dean, cashier ? 

Same objection. 

A. I think all the notes paid that month were paid at maturity. 
My bills-payable book would show all that were paid. 

(). Is that the mest responsive and intelligent answer you can 
make to the question ? 

A. Yes, sir. 

(). You heard the testimony of James A. Lovejoy given this 
morning, did you not ? 

A. Part of it. 

(J. State whether or not you desired him in the fall of 1880 to 
make a reduction on his claim secured on the fair grounds by one 
of the trust Instruments executed by Sidle & Langdon. 

Same objection. 


O48 A. I think I asked him if he was inclined to make a re- 
duction; I don’t know as I had any particular desire about it. 

Q. What deduction, if any, did he state he was willing to make ? 

Same objection. 

A. Ido not recollect. I presume his statement was correct this 
morning. Ido not recollect as to it. 

(). [iow came you to make that request ? 

Same objection. 

A. I was requested to do so by a Mr. Brown. 

(). Give the full name of Mr. Brown and his residence. 

Same objections. 

A. As I have understood it, D. D. S. Brown, Rochester, New 
York. 

Q. Did Mr. Brown personally have an interview with you ? 

Same objection. 

A. Yes, sir. 

(). When and where first ? 

Same objections. 

A. In my office in Minneapolis; I cannot give you the time; I 
should say in the fall of 18580. 


1 


NM 


W 


ASSOCIATION ET AL. VS. THOMAS H. CANFIELD. 270 


QQ. Had you previously known him ? 

Same objection. 

A. Yes, sir. 

(). Had you offered to sell him the property or did he come to 


you and offer to purchase ? 


Same objections. 


A. | had not offered to sell it. for I was not the owner, neither 
ras I authorized to sell it. 
(. Who were present ? 
A. I do not think any one. 
Q. Did he state any price he was willing to give for the prop- 
erty ? 
A. I do not think he did; I do not recollect it. 
o49 Q. Was it during the fair of 1880 that this occurred ? 
A. I do not recollect. 
Q. Did he ask you to confer with any of the other parties inter- 
ested in the property besides Mr. J. A. Lovejoy, of the firm of Iarn- 
ham & Lovejoy ? 


Same objection. 


A. I think he did ask me to make some Inquiry as to what de- 
ductions would ke made by parties holding claims on the property ; 
could not say as to whether he asked me to confer with all of them. 

Q. With whom did you confer? 


Same objections. 


A. With Mr. Lovejoy, and I should think one or two others, but 
I do not think many besides Mr. Lovejoy. 

(). Give the names of the others. 

A. I think Chas, A. Pillsbury was one, and beyond that I don’t 
think I could give the names. He talked with me in regard to my 
claim which I had. 

Q. Did Mr. Pillsbury express a willingness to make a reduction of 
his claim ? , 

Same objection. 

A. I think he did, but what amount I could not say. 

Q. Upon what ground, if any, did you ask these parties to make 
a reduction ? 

Same objection. 

A. It was done at the request of Mr. Brown, upon the ground that 
Mr. Brown desired that I should do so. 

Q. Did you give these parties, Messrs. Lovejoy and Pillsbury and 
any others that you conferred with, any reason why they should not 
have the full amount of their claim ? 


Same objections. 


A. I presume I gave them the reason that Mr. Brown asked me 
to. My inference from Mr. Brown was that he or some other 
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party would purehase the property if the price was small 
350 enough, with the understanding or guaranty that yearly fairs 
should be held for the next five years. 
Q. Did Mr. Brown require any specifie reduction of the claims? 


Same objection. 


A. I do not think he made it known to me, if he did. 
Q. Did he ask you to reduce your claim ? 


Same objection. 


A. He asked me how much I would reduee it. 
(). Ilow much did you tell him ? 


Same objection. 


A. $1.000.00. 

Q. Who told Mr. Brown that these claims existed ? 

Same objection. 

A. I do not know. 

Q. Did you understand from him that he was aware of the exist- 
ence of the claims and to whom they belonged ? 

Same objections. 

A. I understood that he was aware of the existence of some of 
them and to whom they belonged. Ile might have been aware of 
the existence of the whole. I do not know it, though. 

Q. [lis request to you was that you confer with all of them, was 
it? 

Same objection. 

A. I do not think so. 

Q. Were only a portion of them to be asked to reduce their claims ? 


Same objection. 

A. I do not know as to that. 

Q. State specifically what he did request of you in that regard, so 
far as you now remember. 

Same objection. 

A. So far as I recollect, when he came to the office he seemed to 

have knowledge of some of the larger claims. Mr. Lovejoy, 
50 Mr. Pillsbury, and myself were spoken of as owning much the 
| larger claims; [I said, in reference to mine, | will deduct $1,000 : 
I will see Mr. Lovejoy and Mr. Pillsbury and see what they say; I 
do not think I spoke to another person holding a claim. 

Q. You understood Mr. Brown’s object was to get the property 
for the lowest possible price, and to that end desired to get a reduc- 
tion of these claims, or some of them, did you not? 

Same objection. 

A. The impression I got from Mr. Brown was that he expeeted to 
get the property at considerable less than its value, if the condition 
for holding fairs for five years was made. 


Wa 


\~ 
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Q. And all you expected to receive if he purchased the property 
with that condition was the amount of your claim with interest, less 
$1,000 ? 

Same objections. 

A. Yes; that is all 1 expected to receive, and I will sav here, as I 
probably said to him, that I was willing to pay $1,000 a year for the 
next five years if the fairs were held there. I regarded them of great 
benefit to myself as well as to the city. 

Q. How long had you known Mr. Brown prior to that interview ? 

A. Ten years, more or less. 

Q. Ilad he lived in Rochester all that time? 

A. I presume so. 

(). What was his business in Rochester ? 

Same objection. 

A. I think a few years ago he was editor and part owner of the 

a ha) 
tochester Democrat, and perhaps he isnow. I think he has a farm 
about fifteen miles out of Rochester, at which he spends much of his 
time. 

Q. State, if you know, who interested Mr. Brown to come to Min- 
neapolis and interview you in reference to that transaction ? 

Same objection. 

A. Ido not know; he has made frequent visits to Minne- 
oo2  apolis for the last ten years; he and his wife have visited at 
my house several times. 

Q. Did he state to you who was to manage these fairs? 

Same objection. 

A. He did not. 

Q. Was Mr. Wim. S. King present during any of these interviews 
between you and Mr. Brown ? ; 

Same objection. 

A. I do not think so. 

Q. Were Mr. King and Mr. Brown acquaintances of long stand- 
ing ? 

Same objection. 

A. I cannot say so, from my present knowledge, and yet that is 
my Impression that they have been. 

Q. Did you not understand that, if this transaction with Mr. Brown 
wes consummated upon the terms and conditions you have referred 
to, Mr. Wm. 8. King was to have the management of the fairs ? 

Same objection. 

A. I do not think it was referred to In any manner, neither did J 
have any understanding about it. It might have becn Mr. Brown’s 


understanding, but not expressed to me. 
D. MORRISON. 
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Plaintiff offers in evidence a decision of his honor Judge Nelson 
on the order to show cause why an injunction should not issue. to 
restrain the sale of the stock mentioned in the original bill in this 
eause, on file in this cause. 

Objected to on behalf of defendants Sidle & Langdon as incom- 
petent. 

Plaintiff offers in evidence a warranty deed from Wm. 8. King to 
Thomas IH. Canfield of the N. W. + of N. EE. + of sec. 86, town. 29, KR. 

24, and the west ? of the N. i. } of same quarter section, con- 
Soo taining 70aeres, more or less, according to United Statessurvey ; 

consideration, 885,000; acknowledged on the 22 day ot August, 
1S75, and recorded in the office of the register of deeds in the county 
of Ilennepin, Minnesota, on the 4th day of October, 1875, at 9 o’clock 
a.m., In book 45 of deeds, page 418. 

Objected to as incompetent and immaterial, and because it does 
not appear that Wm. 5S. Ning at the time of making that deed had 
any interest or estate in the real estate described in the deed, and 
because the contrary appears. 

Deed marked Exhibit “ kX.” and herewith returned. 

Adjourned until October 15, 1881, at 10 o’cloek a. m. 

OcTOBER 13, 15$81. 

The parties appeared by their solicitors. 


Tiromas IL. CANrirerp, a witness produced on the part of the plain- 
tiff, being first duly sworn, deposes and says: 

My name is Thomas IL. Canfield; am fifty years old; reside at 

surlington, Vt.; my occupation is farming; am the complainant in 
this action, 

(). Do you know the defendants in this action ? 

A. | do. 

(). State whether or not on or about the month of August, 1873, 
you had any negotiations with the defendant, Wm. 8. King, respect- 
ing the purchase by you of the fair grounds, so called, in Minne- 
apolis, Minnesota, described in the bill ef complainant. If so, state 
What they were, where they took place, and give a particular and 
detailed account thereof from the beginning. 

Objected to by the defendants Sidle & Langdon as incompetent 
and Immaterial as to them. 

Objected to by the other defendants, except Wm. S. King, upon 
the same grounds. 


A. T wasin Minneapolis stopping at the Nicollet Ifouse be- 

304 tween the 10th and 14th day of Aug., 1875; there I met Col. 
Wim. 5. iting, and had several conversations with him, among 

them some with reference to the sale of the fair grounds, so ealled. 
fle stated to me in one of those conversations that for certain rea- 
sons he wished to raise some money cither by sale of some of his 
property or by or through a mortgage of the Lyndale property. 
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H{[e said he was the owner of the fair ground property, so called ; 
that it was a very valuable property; would inerease rapidly in 
ralue, and he did not like to sell it, but rather than to er the 
Lyndale property, which his wife was very much averse to, he had con- 
cluded to dispose of the fair ground property, and w sien to know if 
I did not want to buy it. I told him I did not; had not the money 
to do so; it was too far away from my place of residence for me to 
take care of. 

After this conversation, while riding out with him to the Lyndale 
farm, he drove back by way of the fair erounds, and again re newed 
the conversation relative to my purchasing them, and urged me very 
hard to entertain a proposition of sale. He again stated his views 
as to the great value of them, and that it would bea profitable In- 
vestment, “and was very anxious I should have the benefit of it. Ie 
told me the property consisted of seventy acres, which he valued at 
from $80,000 to 885,000. There -was more or less talk between us, J, 
at the time, still telling him that I did not see how I could have anv- 
thing to do with it. During this conversation he offered to sell 
them for part cash and part on time, and referred me toa Mr. Tuck- 
erman, who was then connected with the street railway, as to the 
‘ralue of the property. That evening I met Mr. Tuckerman at 
the Nicollet House, and enquired of him his views as to the value 
of the property. He said 

Defendants here object particularly to what was said by Mr. Tuck- 
erman as Incompetent. 


Ife had had formerly negotiations with Mr. King for the pur- 
chase of the fair grounds property, and had agreed to buy it 

ovo and give $1,000 an acre. I’or some reason the negotiation 
was not completed at the time, but he would be willing and 

glad to buy it then and pay $1,000 an acre in cash. The same 
evening I met Mr. Robert b. Langdon, one of the defendants, and 
had some conversation with him relative to the value of it. Having 


known Mr. Langdon for many years, regarding him as a man of 


good practical judement i in such mi itters, I tuld him [had some con- 
versation with Mr. King about purchasing it,and would like to know 
his opinion as to its -alue. 

He said (defendants here object to anything said by Mr. Langdon 
at that time as incompetent and immaterial) it was a desirable and 
valuable piece of property, and was worth $1,000 an acre. I also 
saw Mr. George B. Wright, who was a large operator in real estate, 
and inquired of him his opinion as to the value of it. He said 

Defendants here object to what Mr. Wright said as incompetent 
and immaterial. 


as did Mr. Langdon, that it was a very valuable piece of property ; 
that if he owned it he would not sell it for less than 81,000 an aere ; 
that if be were going to buy it be should try and buy it for a little 
less. The next morning after my conversation with Messrs. Tuck- 
erman, Langdon & Wright I met Mr. King again, and he renewed 
his solicitations for me to purchase it, and proposed to get his team 
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and take me down to the fair grounds, which he did. Ile showed 
me the boundaries of the property, said it contained 70 acres, of 
which he had promised five acres to the Minneapolis Harvester 
works, and four or five of the large buildings which were then be- 
ing removed which would leave all the rest of the buildings and 
other appurtenances and 65 acres of land, which he proposed to sell. 
He said that he was the owner of the property, but that the title 
was still in the name of the Minneapolis Agricultural & Mechanical 
Association, and that in ease of a sale the title could be made from 

the association to him and he convey it to the purchaser, or 
306 that the association could convey direct to the purchaser, and 

that he and his wife would also make a conveyanee to the 
purchaser of ail their interest. [said to him if this title is in this 
association is it a regular organized corporation and stock company ? 
Ile replied that it was regularly organized under the laws of the 
State of Minnesota, with a capital stock of $580,000, represented by 
S00 shares of S100 par value each. 

I wish to correct the last statement by saying a capital stock of 
$40,000, represented by S00 shares of stock of par value of $50 each, 
all of which he owned, and the stock was with his papers at the Lyn- 
dale farm. Ife then said you have some Northern Pacific railroad 
bonds, and if you will purchase the property I will sell it for 560,000 
and take 865,000 in bonds of the Northern Pacifie Railroad Com- 
pany and the balance in notes on such time as you may want. 
These bouds hewould take at 90 cents on the dollar, making $59,500, 
and the balance in my notes as above. Well, after further talk on 
the matter, on the 14th day of August, late in the afternoon, I ac- 
cepted lis proposition. As IT had to leave that evening for Duluth 
to take the steamer for the East, the next morning Mr. King agreed 
to get an abstract of the title, and get all proper deeds and convey- 
ances, and any other papers necessary to make a complete and per- 
fect title. and bring them to New York in three or four weeks, 
where he said he had got to come any way, and we would close up 
the matter. Mar. King did arrive in New York on the 27th of Au- 
gust, 1875, and called at my oflice, 23 Fifth avenue. IIe said he 
had got the papers for the transfer or conveyance of the fair grounds 
property to me completed, with the exception of the certificate of 
the clerk of Oneida county to the netary’s acknowledgment of one 
of the signatures to the deed, but that he was going to Utica the 
next day to attend a large cattle sale, and would get the certificate 
of the clerk and would return in cight or ten days, when he would 
like to finish the matter up. 

Meanwhile he wished I would go to the Tradesman’n Bank 

oot In New York and indorse 822,400 of Northern Pacific bonds 
which were registered in my name, where Mr. Nailer, cashier 

of the Northwestern National Bank of Minneapolis, had sent them, 
and which he was to let Mr. Nailer have on account of a debt he 
owed the bank. I declined to do this, telling him that it was a 
large transaction between us; that if any accident should happen 
to either of us, by death or otherwise, it would complicate matters ; 
that it was not a business way of doing things; as he would return 


‘ 
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in so short a time from Utica, we had better wait and close the whole 
matter on his return, when his papers were complete. He returned 
from Utica on the 11th of September, and he and myself were very 
busy all day at a meeting of a board of directors of a company of 


~~ which we were both members, until very late in the afternoon—too 


late to take up this matter of the fair ground, but we agreed that 
we would meet at my office the next morning and finish up the tair- 
ground transaction. We did meet on the morning of the 10th, as 
agreed, and Mr. King said he would like to get away to Boston by 
noon, or as early as possible, and would like to get through the busi- 
ness as soon as we coula. Mr. King then presented the deed of the 
Minneapolis Agriculturr] & Mechanical Association ; also a warranty 
deed from himself, together with receipts for taxes and an abstract 
of the title, which he said were all the papers necessary to make a 
complete and perfect conveyance of the title of the fair-grounds 
property to me. 

I then gave Mr. King 812,500 in bonds of the Northern Pacific 
Railroad Company ;. also the $22,400 bonds which I had formerly 
left with Mr. Nailer. Mr. Nailer was there with the bonds in my 
office. J then proposed to go down town with Mr. Ning to Messrs. 
isk & Hatch, where I had for safe-keeping in. their vault $29,500 
more of N. P. R. R. bonds, and deliver them to him. Ile said he 
was ina hurry to get off for Boston, and if IT would give him an 

order upon Fisk & Hatch for these 829,500 of bonds above 
o08 referred to he would take it and consider it a delivery of the 

bonds. I then made out the order and eave it to him, as he 
requested. That left S800 in bonds more to be delivered to lim to 
make out the $65,000 in bonds. I had then Ss00 at my house im 
Burlineton, Vermont, which I would get for him when I went home 
on Saturday and give to him on his return from Boston; or, if he 
wanted them there, 1 would go down to Wall street and get them. 
He said I might give him a memorandum to deliver the S800 in 
bonds to him on his return from Boston, which would be satis- 


factory. I then gave him my two notes of $2,000 each and one of 


$2,500, which completed the transaction; I also gave him the mem- 
orandum for the SS00 in bonds. Hle took the notes, bonds, and 
order upon Irisk & Hatch, and niy memorandum for $500 in bonds 
and left for Boston. Before Mr. King left the office he delivered 
$22,400 of the bonds to Mr. Nailer, as I understood, on account 
of the debt he owed the Northwestern National Bank at Minne- 
apolis. Mr. King returned from Boston about the 20th of Septem- 
ber, when I delivered to him the S800 in bonds and took up my 
memorandum above referred to. 

Q. Do you know at what rate Mr. Nailer took those bonds? And, 
if so, state it. 


Objected to as incompetent and immaterial. 


A. I do not. 
Q. Did you know the amount of Mr. King’s debt to the bank ? 


Same objection. 
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A. I did not. 

Q. Were you acquainted with the value of Northern Pacific bonds 
at the time—September 12, 1875? 

A. I was, somewhat. 

(. What was the value? 

A. 100 cents on the dollar. 

Q. State how $22,400 of your Northern Pacific bonds came 
3599 to bein Mr. Nailer’s hands, and what occurred in reference 
to those bonds in that regard ? 


Objected to on behalf of defendants, Sidle & Langdon, as incom- 
petent and immaterial. 


A. In the spring of 1878, when I came to Minnesota, I brought 
some bonds of the Northern Pacific R. Kk. Co. to.be used in exchange 
for lands of that company. I had a bank account with the North- 
western National Bank of Minneapolis. When I got ready to re- 
turn home | had 822,400 of the bonds which were not used. J did 
not want to take them with me, and concluded to take them to the 
Northwestern National Bank and leave them there for safe-keeping 
in their vault until I ealled for them, which I did do after I made 
this agreement with Mr. King for the purchase of the fair grounds. 
I wrote to Mr. King, as I should want these bonds in New York 
when we completed our transaction, to get them and bring them on 
to New York with him, and when he came I directed Mr. Nailer to 
deliver them to Mr. King, I think. Mr. King got the bonds and 
redelivered them to Mr. Nailer instead of bringing them to me in 
New York. Mr. Nailer sent them to the Tradesmen’s Bank in New 
York. : 

Q. What do you mean when you say that Mr. King redelivered 
these bonds to Mr. Nailer ? 

Same objection, and that it is evidently hearsay. 

A. I mean after he got my order upon Mr. Nailer for the bonds 
with instructions to bring them to me in New York that he got the 
bonds and then gave them to Mr. Nailer instead of bringing them 
to me. 

Q. Asa gift or for some other purpose ? 

Same objections as last above. 

A. As I understood, as security for a debt which he owed the 
Northwestern National Bank. Mr. King wrote me the 19th of Au- 
gust, 1875 

Defendants Sidle & Langdon object as to the statement of any 
contents of any writing from Mr. King to witness as incompetent. 


360 That he had counted the $22,400 bonds with Mr. Nailer 
and that Mr. Nailer would send them on to the Tradesmen’s 
Bank, N. Y., where I would find them for the purpose of endorsing 
them. 
Q. What did you do with the deeds from the association and from 
Mr. King? 
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Objected to by defendants Sidle & Langdon as incompetent and 
immaterial, and because there has been no proof of any deed from 
the association to Mr. Canfield. 


A. I sent them to Minneapolis to be recorded in the office of the 
register of deeds for Hennepin county. 

Q. State whether or not you took possession of the fair ground 
property under the deeds delivered to you by putting any one in 
charge of the property. If so, when, and who did you put in 
charge? 

Objected to by defendants Sidle & Langdon as immaterial and in- 
competent, ana because no conveyance from the association has been 
shown. 

A. I did take possession very soon after receiving the deeds, and 
placed Mr. George B. Wright to act as my.agent, and shortly after 
leased the property to Mr. George A. Brackett, one of the defendants. 

Q. Who had charge or was In possession when you went down 
there to see the fair grounds with Mr. King between August 10 and 
14,1873? 

A. Mr. King, as I understood. 

Q. Were there any buildings being moved off at that time ? 

A. There were three or four being moved over to the harvester 
works. 

Q. After the delivery to you of the bonds by Mr. King, that you 
have referred to, did you execute to the harvester works Co. a deed 
of the five acres you mentioned ? 
~ Objected to by defendants Sidle & Langdon as immaterial and 
incompetent. 

06] A. I did. 

Q. In your conversation with Wm. 8S. King in August, 
1873, at Minneapolis, was anything further said about the stock 
that vou have mentioned? If so, what? 

Same objection as last above. 


A. Mr. King told me he was the owner of that S00 shares of stock 
which represented the capital of the Minneapolis Agricultural and 
Mechanical Association ; that they were among his papers at Lyn- 
dale, and that he would transfer it to me when he came to New 
York with the deeds; that he would bring the certificates with him. 

Q. State whether or not he did transfer said stock, or any part of 
it, to you, as agreed ; and, if not, why not. 


7 


Same objection as tast above. 


A. He did not transfer it, nor offer to. We were very busy in ex- 
amining the papers connected with the transaction, looking over the 
bonds, counting them, [and] seeing that the coupons were all correct, 
which took quite a long time, and Mr. King hurrying us all the time 
to get through, so that he could vet off to Boston, and [, upon my 
part, relying upon the validity of ‘the deed for my title to the prop- 
erty, forgot ‘about the stock. 
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Q. State whether or not the stock was mentioned between you and 
Mr. King in New York during the transaction. 

Same objection. 

A. Nothing was said’about it[in]any way. If there had been it 
would have put me in mind at once of his agreement to bring the 
stock and transfer it to me, and I certainly should have insisted 
upon its being done before delivering the bonds and my notes to 


him. 
(). State whether you had any knowledge, notice, or suspicion that 


the stock, or any part of it, had been ple dered by Mr. King or was in 
the hands of any other party than himself. 
Same objection. 
A. IT had not, but supposed it was in his possession, as he told me 
it ~ at Minneapolts about the 12th of August. 
62 . When did you first learn, if at all, that said stock, or 
some part thereof, had been pledged by Mr. King and was in 
other hands than his at the date of this transaction, on or about 
August 10th, 1875? 
Same objections. 


A. In the early part of November, 1875. 
Q. Ilow came you to hear of it? 


Go 


Same objection. 

A. I think I received a letter from Mr. King notifying me that a 
suit had been commenced by Rh. J. Baldwin and the State National 
Bank of Minneapolis, who held the stock as collateral against myself 
and Mr. King. 

State whether that was the first knowledge you had of the 
pledge of the stock or that any one claimed that it was pledged. 


Same objection. 


A. It was the first knowledge or suspicion that I had. 

Q. State whether or not in delivering your N. P. R. R. bonds and 
notes to Mr. King you relied on the deed produced by him purport- 
Ing to convey the title of the fair -grounds property from the Min- 
neapolis Agricultural & Meech: nical Association. to you as transfer- 
ring to you the title of said property. 


Same objection as above, and that it is leading. 


A. I did. 
Q. Did you attend the trial of the suit to which you have referred 


and which Mr. King notifiéd you had been commenced ? 
A. I did. 
Where was that trial had and about when? 
A. At Cornell & Bradley’s office, in Minneapolis; I don’t exactly 
remember the date; 1t was some time in 1874. 
(J. State whether or not Mr. Wm. S. King was a witness on the 
trial of that cause and what party called him—whether plaintiff or 


defendant. 
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A. He was a witness, and he was called by the plaintiff. 
O09 Q. State whether or not he was a witness called by or for 
yourself, the defendant? 

A. He was not. 

Q. Do you know Mr. Dorilus Morrison, one of the defendants ? 

A. I do. 

Q. Have you had conversations with him since the institution of 
the suit last referred to in reference to such suit and the fair-ground 
property to which such suit had reference; if so, state the substance 
of such conversation and in whose interest Mr. Morrison claimed to 
be acting, if any one’s? 

Objected to by defendants, Sidle & Langdon, as incompetent and 
immaterial. 

A. I have had conversations with Mr. Morrison with respect to it. 
The substance of them was that he thought it would be better to 
settle the differences between mysclf and Mr. King with respect to 
that suit. ITe seemed to be very much interested for Mr. king. 
He thought I ought to give Mr. King sone portion of the property. - 

Q. What portion of the property did he mention, if any ? 

Same objections. 

A. Well, I think at one time he suggested I should give him ten 
acres of the fair-ground property. 

Q. State whether he gave any reason why Mr. king should re- 
ceive 10 acres of the fair-ground property; 1f so, what? 

Same objection. 

A. He said Mr. King was unfortunate and had become embar- 
rassed. 

Q. Did he say Mr. King rather than any other person should 
have part of it; if so, what did he say in that regard ? 

Same objection. 

A. I cannot recollect exactly, but should think he said there was 
some doubt as to the validitv of his deed from the association to 

me, and it would be better for us to settle the matter up in 
364 some way, and Mr. King have part of the property and I take 
the other part. 

(). State whether or not Mr. Morrison claimed that Mr. It. J. Bald- 
win or the State National Bank of Minneapolis, or both, ought to 
have any part of the property. 

Same objection. 

A. I do not recollect that he did. 


Cross-examination by defendants : 
Q. When and where was the first conversation which you had 
with Dorilus Morrison, to which you have referred ? 
A. I could not state exactly, as we have had several conversa- 
tions about this matter; should think one was in his oftice in Min- 
neapolis. 
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). Was that conversation in his office the first conversation you 
had with him on this subject ? 

\. I do not recollect. 

). When was the conversation in his office ? 
A. I cannot state when it was. 

(). State as near as you can. 

A. I should think it was three or four years ago, but really I can- 
not have any degree of exactness; [ don’t remember. 

(). Ilow came you in bis office; what were you there for? 

A. Well, L occasionally went to Mr. Morrison’s office, having some 
business with him. He had been a direetor in the N. P. R.«R. with 
myself, and had a good deal of business with the N. P. R. Rk. Co., 
and when I was in Minneapolis I was occasionally at his place. 

(). What was your business there on this occasion that you 
speak of? 

A. I think I called at his suggestion. 

Q). Did he suggest any reason for calling; if so, what? 

A. When I did eall he introduced this subject in reference to the 

suit and difficulties about the fair grounds. 
5360 (). Please answermy question. When hesuggested that you 
eall at his office did he also suggest any reason for calling ? 

A. Nothing more than that he would like to see me. 

Q. Did he refer to any other matter or business at that time—I 
mean after you called ? 

A. I think not. 

(). Who else was present ? 

A. Noone. 

(). What did he first say to you about it ? 

A. Well, I think that he said that this matter or difficulty between 
myself and Mr. King should be adjusted in some way. 

(). Well, what was your reply to that? 

A. My reply was that I did not hike to be engaged in a contro- 
versy with any one; that Mr. King and I had always been friends, 
and if the whole matter could be settled and suits all withdrawn, 
and that the title to the property be made perfect and sure to me, I 
would be willing to give Mr. King something. 

(). Did you state what you would be willing to give Mr. King? 

A. [think I stated [ would be willing to give him $0,000 or five 
acres of Jand; I can’t say exactly what—something of that kind. 

(Q). That is as definite as you remember your statement, 1s it? 

A. Yes, sir. 

QQ. What did Mr. Morrison say to that ? 

A. I think he said he did not think that would be hardly enough 
or satisfactory to Mr. Kine. 

Q. Did you say anything further ? 

A. That is about the substance of the conversation, as I recollect. 
J. And nothing said further by Mr. Morrison, as you remember ? 
A. Nothing very particular, as [ remember. 

(J. Do you remember any conversation with Mr. Morrison prior 
to the one you have related on this subject ? 
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066 A. My answer will be that I met Mr. Morrison frequently 
and there may have been conversations before and after this, 
but I do not remember distinctly. 

Q. I understand you, then, that vou are unable to recall any prior 
conversation on this subjeet with Mr. Morrison ; is that correct ? 

A. [I do] not at this moment recall anything very definitely about 
this matter. 

Q. When and where next did you have any conversation with 
Mr. Morrison on that subject that you now remember ? 

A. I do not recall at this moment any particular time or place. 

Q. When and where was it that Mr. Morrison told you that he 
thought you ought to let King have ten acres of this land ? 

A. I ean’t recollect when it was or where it was; it may have 
been at this very time at his office; I don’t recoliect distinctly. 

Q. Then that interview at the office is the only one that you can 
fix in your recollection that you ever had with Mr. Morrison on the 
subject ? 

A. I have had other conversations, but, as I said before, | cannot 
tell when or where. 

(). Can you fix the date of that nearer than three or four years 
ago ? 

A. I cannot now. 

Q. You are pretty certain that it was not longer ago than four 
years ? 

A. It may have been longer and it may not; I cannot tell. 

(). Was it as long as five years ago ? 

A. I cannot answer any more definitely than I have. 

(). Was it as long as five years ago ? 

A. I cannot say. 

(). Was it as long as six years ago ? 

A. I can’t say. 
oO7 Q). Was it as long as seven years ago ? 
A. I should think not. 

Q. Are you quite positive it was not as long as seven years ago? 

A. Yes, sir. 

Q. But it may have been six years ago ? 

A. I can’t say about that. 

Q. And it may have been within three years ? 

A. It may have been within three vears. 

Q. May it have been within two years ? 

A. I should hardly think it was within two years. 

Q. Was it before or after the case you refer to, brought by the 
State National Bank and Baldwin against King and yourself, was 
tried at Cornell & Bradley’s office ? 

A. J think it was after that. 

Q. Was it before or after the decision of the judge of the district 
court upon that trial ? 

A. I do not recollect. 

Q. Was there any contract or agreement in writing entered into 
between you and Mr. King on or about the 14th of August, 1575, 
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for the sale by him to you of the fair-ground property, reciting or 
containing the terms of that sale? 

A. There was. 

Q). That writing was delivered to you, was it not ? 

A. It was. 

(). And you had it at the time the deeds were given to you and 
the bonds delivered to King, did you not ? 

A. I think I did. 

(). That writing is set out in full in your amended and _ supple- 
mental bill in this ease, is 1t not? 

A. I believe it is. 


o 


The defendants Sidle & Langdon here move to strike out the 
whole of the testimony of this witness relative to negotiations be- 
tween himself and Wim. 3S. King for the purchase of the fair 
368 — grounds, for the reason that it appears that their agreement 
on that subject was reduced to writing. The other defendants 

make the same motion. 


(). Ilave vou ever paid either of the notes which you delivered to 
King, amounting to $6,500, at the time you delivered the bonds and 
took the deeds? 


Complainant objects on the ground that it 1s immaterial. 


A. I have not. 

(). Ilave you ever offered or tendered payment of them or either 
of them? 

Same ol jection. 

A. I spoke to Mr. King about them once. Ile said he could not 
claim any pay upon them while there was a suit pending in which 
it was claimed that the deed given to me by the association was 
not a good one and that I did not have a good title to the prop- 
erty. 

(). Hlave you ever offered or tendered payment of those notes or 
elther of them ? 

A. Notes have never been presented to me for payment, and I 
have never offered to pay them. 

(Q). When and where was the conversation with Wm. 8S. King that 
you have just spoken of? 

A. I don’t recollect when it was nor where. 

(). You say you spoke to King about the notes; what did you say 
to him about them ? 

A. We had but a little conversation about them. I don’t know 
whether I spoke to him or he spoke to me first. 

() Well, what did you say to him ? 

A. I don't recollect about it; there was very little said. Hemade 
that reply. 

Q. What did he make that reply to ? 

A. I don’t recollect exactly what that reply was to. The subject 
of the payment of the notes came up and he made that remark ; 
whether it was in reply to any particular question I could not say. 
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o69 Q. Do you mean to be understood that you remember King’s 

reply in detail, as you have above stated it, and have no ree- 
ollection of what you said, to which this reply was addressed ? 

A. My impression is that Mr. King introduced the subject him- 


‘self, that I said very little anyway, and he made the statement as 


above. 

Q. Then what vou have several times designated as a reply was 
not a reply at all? : 

A. Well, it may be called a statement instead of a reply. It was 
in the course of conversation—I hardly know what you would des- 
ignate it. 

Q. How came the notes to be talked about in the course of con- 
versation ? 

A. I do not recollect how the subject came up. 

(Q. Who else was present ? 

A. No one, I think. 

Q. Was this before or after the trial in Cornell & Bradley’s office ? 

A. I should think it was after. 

Q. Was it about that time or a long time after ? 

A. Well, I think it was some time after; as I said before, I ean- 
not remember definitely. | 

Q. About how long after, according to your best recollection ? 

A. I could not say. 

QQ. You say you were somewhat acquainted with the market value 
of N. P. R. R. bonds: what were their market value on the 14th day 
of August, 1875 ? 

Objected to as immaterial and not proper cross-examination. 

A. Those bonds were sold by Jay Cooke & Co., [ think, at that 
time for 100 cents on the dollar. The bonds were not on the stock- 
list in New York. 

(). Were these bonds on the stock-list at New York on the 12th 
day of September, 1875 ? 

A. I think they were not. 
Of Q. Then vou can arrive at their market value on the 14th 
day of August, 1875, in just the same way that you arrive at 
their market value, which you have sworn to, on the 12th day of 
September, 1875, can you not ? 
Same objection. 


A. Jay Cooke & Co. had the exclusive sale and control of all 
bonds of the Northern Pacifie R. R. Co.; they fixed the price. They 
were not on the stock-lists like many other securities which were 
bought and sold at’ the stock board, so that the value of market 
value was established by Jay Cooke & Co., and they were sold by 
them at 100 cents on the dollar. After they had passed into cireu- 
lation they may have been exchanged between individuals at a less 
‘rate, or greater, as the case might be. 

(). Jay Cooke & Co. had those bonds for sale, and all through the 
month of August, 1875, and all through the month of September 
following until after the 12th of that month, did they not? 
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Same objections. 


A. Yes; and until the 18$th of September at noon. 

Q. You have said that the market value of those bonds on Sep- 
tember 12, 1875, was 100 cents on the dollar; what do you mean by 
that? 

A. I mean by that that Jay Cooke & Co. sold them for that. 

Adjourned until October 14, 1881, at 9.50 o’clock. 


The testimony of Mr. Dean was taken on the 14th, and will be 
found hereafter. , 


Adjourned until Saturday morning, October 15, 1881, at 9.50 
o'clock. 

SATURDAY Mornina, October 15, 18851. 

The parties appeared, by their respective solicitors, and the cross- 
examination of Tiromas H. Canrieitp being resumed, further testi- 
fying, he says: 

Q. What was the market value of N. P. R. R. bonds on the 14th 

day of August, 1878 ? 
yet A. I suppose Jay Cooke & Co. sold them at the same rate 
in August that they did in September. 

Q. Then, please answer my last question. 

A. I suppose one hundred cents on the dollar, as sold by Jay 
Cooke & Co., who had the sale of all the bonds from the N. P. R. R. 
Co. 

(). Those bonds were worth as much, then, on the 14th of August 
as on the 12th of September, that year, were they not? 

A. I know of no reason why they were not. 

Q. Why did you contract to put in these bonds at ninety cents on 
the dollar when their market value was 100 cents on the dollar ? 

A. Because [ was willing to let them go at that valuein exchange 
for these lands at the price Mr. King asked for it. 

Q). But he only asked 865,000, did he? 


A. He asked 865,000, on condition that he had the bonds at 90 


cents on the dollar to the amount of $58,500. 

Q. Did you understand that he insisted on having those bonds at 
that price as a condition of making the sale, and that he would not 
have taken $65,000 In money instead of the bonds and your notes? 

A. J don’t know what he would have done; I had not the money. 
He made the proposition to take 865,000 in bonds at 90 cents on the 
dollar, and my notes, as heretofore stated. 

Q. Did he not, in that connection, or before the bonds were men- 
tioned, offer to sell the land for $1,000 an aere, or for $65,000 ? 

A. [ don’t think he did to me. 

Q. Were not Northern Pacific railroad bonds, during the summer 
of 1875, frequently put upon the market by holders of those bonds 
other than Jay Cooke & Co. ? 

A. A market in New York means those securities which are en- 
tered on the list of the stock board. That is what I understand is 
understood as the general market. Until securities are placed on 
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this stock-list, parties like Jay Cooke & Co., who have the ex- 

of2 clusive sale of the securities of a corporation, fix the price at 

which they are to be sold, which is regarded as the market 

value of securities, until they are placed upon “the regular list of the 

a ‘k board. These Northern Pacific bonds may have been sold and 

exchanged between individuals at a less rate than 100 cents on the 
dollar during that summer. 

Q. When did Jay Cooke & Co. commence the sale of these bonds ? 

A. I cannot tell you exactly ; I cannot recollec 

(. Were you one of the directors or officers of _ Northern Pa- 
cific R. R. Co. ? 

A. I have been a director of the N. P. R. BR. Co. 

Q. During what time? 

A. I eannot now remember exactly. 

Q. State as nearly as you can remember. 

A. I have been a directer twice. 

Q. Well, give us the period of your first directorship, as nearly as 
you can remember. 

A. I should think from 1869 to 1874, although I am not positive 
about it; 1t may have been longer. 

Q. These bonds have been for sale by Jay Cooke & Co. during all 
the time that you were director that you have mentioned, had they 
not? 

A. No, sir; the bonds were not issued until some time after I was 
first elected director. 

(. Do you mean that none of these bonds were issued prior to 
1869 ? 

A. Yes, sir; that is my impression. 

Q. W hen did the issue commence, then, as you remember 

A. I cannot state positively, but I should think in 1871; ‘emia 
have been before and it might have been after; it Is impossible for 
me to recall it now; that is rather my inn pression. 

Q. What other office in connection with the N. P. R. R. Co., or 
employment, did you hold in August, 1875, besides director ? 
1d Objected to by complainant’s solicitors as not cross-exam- 

ination, and as incompetent, irrelevant, and immaterial. 

A. No other, as I remember. 

Q. Did you,in August or September, 1875, hold any office or em- 
ployment under Jay Cooke & Co. : 

Same objection. 


A. I did not. 
Q. How many bonds in amount of the N. P. RR. R. Co. had been 


issued prior to September, 1575 % 
Same objection. 


A. IT could not say : 
As a director of that Co. at that time, had you no knowledge 


of the amounts of such bonds which had been issued ? 


Same objection. 


% We, 
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A. I could not tell exactly how many had been issued. I might 
approximate to it, perhaps. 

(). Approximate to it as nearly as you ¢can. 

Same objection. 

A. I should say, from the best of my recollection now, it was, In 
round numbers, about 880,000,000. It may not have been as much 
as that. It has been a long time since. 

Q. You say such bonds had never been on the stock market. 
How were they disposed of in New York, by holders who wished to 
sell them ? 

Same objection. 

A. They were sold the same as any other property. The seller 
found lis purchaser and made his trade. 

(). Were they disposed of through brokers ? 

Same objection. 

A. IT presume they were, as securities of that nature usually are 
negotiated in that way. 

Q). How did it happen that brokers and others did not put these 
bonds on the list of the stock board? 


Same ol ection. 


oid A. A company to have their securities placed upon the list 

of the stock board have to make a statement to the govern- 
ing committee of the directors of the stock board of the situation of 
their company, the amount of bonds, and the character of them 
Which are issued or proposed to be issued, the amount of stock, 
assets, and indebtedness, [ think, of the corporation, and ask to 
have them entered upon the lists of the stock board. The govern- 
ing committee examine into the matter, and if they report favorably 
the securities are entered upon the lists of the stock board, and are 
bought and sold as other securities upon the lists. The brokers and 
others can’t put them on. This is the operation by which they are 
put on. 

Q). What was the current price at which the N. P. R. R. Co. bonds 
were bought and sold by brokers on the 12th day of September, 
1875, in New York? 

A. f don’t know of any distinct trensactions. I presume they 
may have been sold at less than 100 ecentson the dollar. I was told 
of a sale some time previous, in the latter part of August, at some- 
thing less than that, but in September I don’t recollect anything 
definitely. 

Q. During these months of August and September did Jay Cooke 
& Co, as you understood it, either by themselves or through brokers, 
purchase bonds of the N. P. R. R. Co. in New York? 

Same objection as last above. 

A. J do not know that IT did. 

(). Did you not understand that, in erder to keep up the price of 
these bonds, Jay Cooke & Co. provided for the purchase of such of 
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them as ens be offered for sale at some price less than 100 cents 
on the dollar’ 

same divdiie. 

A. I don’t think that I did have any knowledge of that ; 1t might 
have been so. 

Q. Was not that your understanding the early part of September, 


18735? 
O10 Same objection. 


A. I don’t see that I can answer that any different from the other. 
It may have been the case, but I don’t know. 

Q. The question is not as to your knowledge, but did you not 
then understand that, to keep up the price of those bonds, Jay Cooke 
& Co. made some provision for the purchase of bonds that might 
be offered for sale? 

Same objection. 

A. I certainly had no knowledge of that, but it may have been 
So. 

Q. Did you lave any business relations with Jay Cooke & Co. at 
that time ? : 

A. I don’t recollect that I did. 

Q. When King was in New York and had the deeds with him 
which he afterwards delivered to you, did you not at some interview 
with him object to having your bonds put upon the market at that 
time, because Jay Cook & Co. would have to take care of them and 
would be offended, or someihing to that effect? 

Same objection. 

A. I think at the time when I delivered the bonds to Mr. King 
that I said to him, I would prefer he would exchange these bonds 
for lands and not offer them all for sale at onee, as my being a 
director in the R. R. Co., if it were known I had sold such a quan- 
tity of bonds it might interfere with Ji ay Cooke & Co.’s negotiations. 

Q. Did you add that it might cause your dismissal as director, or 
anything to that effect ? 

Same objection. 

A. No, sir. 

Q. How could your sale of these bonds to King interfere with Jay 
Cooke & Co. or their negotiations ? 

A. Many of the directors had more or less of these bonds, and 

had kept them the same as myself. If it were known the 
3876 directors were selling out, it might have interfered with Mr. 
Cooke’s negotiations. 

Q. You say that Mr. Wim. S. King called on you in New York on 
the 27th day of August, 1875, and told you that he had the decd 
from the association exce pt the lack of a certificate from the clerk 
of Oneida county. Was Mr. Geo. A. Brackett or Mr. Dorilus Mor- 
rison with him on that day or either of them ? 
A. Not when he called upon me. 
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(). Did you see them or either of them upon that day ? 

A. I can’t remember ex xactly whether I did or not; my impression 
is they were in the city. They were contractors of the Northern 
Pacific R. R. Co., and were frequently at the Northern Pacific office. 

Q. Was that your office ? 

A. I had room for an office in the building occupied: by the N. P. 
R. R. Co. This rooni was in the wing like, on the rear part of the 
building fronting on Ninth street. The N. P. R. R. offices were in 
the main building fronting on Fifth avenue. 

Q. Was that room rented by the N. P. Rh. R. Co. or a part of their 
office ‘s, or was it rented by you? 

A. The N. P. R. R. Co. rented the whole building together, and 
the land company hired of the N. P. kh. Rh. Co. the room which I 
occupied. 

Q. Who was this land company ? 


Objected to as not cross-examination, as irrelevant, Incompetent, 
and immaterial. 

A. The Lake Superior & Puget Sound Land Company. 

Q. Had you any office or employment in that company ? 

Same objections. 

A. I was president of the company and Mr. King was a director. 

a Was Jay Cooke concerned in that company or Jay Cooke WX 


377 Same objections. 

A. Jay Cooke & Co. were stockholders. 

(). Were they large stockholders ? 

Same objections. 

A. They were. 

Q. The largest, were they not? 

Same objections. 

A. They were. 

(Q). You had a salary as president of that company, had you not? 

Same objections. 

A. I did. 

Q). Of how much ? 

Same objections. 

A. At one time 82,500; at one time $3 sagt 3 at another time $5,000. 

Q. Tow much w: is it at that time, Aug. 2 , 1873? 

A. I think 85,000. 

Q. Did you not on that day, in company with Mr. King, have an 
Interview with Geo. A. Brackett, in which the matter of his signing 
the deed of the association to you was discussed by himself and Mr. 
King? 

Same objection. 


A. I did not. 


7 
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Q. You know or understood that that deed was signed by Mr. 
Brackett and Mr. Morrison on that day in New York city, did you 
not? 


Same objection. 


A. I don’t think I know when or where it was signed; it was 
acknowledged that day by these men, as the deed shows, and I don’t 
know but it was signed by them. At all events, I was not present 
when it was signed. 

QQ. Do you remember that Mr. King in your presence asked Mr. 
srackett to sign the deed, and that Mr. Brackett objected, saying that 
he had no interest in the fair grounds ? 


O18 Same objection. 


A. I was not present at any such conversation between Mr. King 
and Mr. Brackett, nor did I hear of any such. 

Q. Do you remember further Mr. Brackett stating in substance 
that his stock, or the stock which he had owned, was hypothecated 
to Mr. Baldwin or the State National Bank, and that he understood 
it had been sent to the National Park Bank to be taken up by Mr. 
King or yourself ? 


Same objection. 


A. I did not hear Mr. Brackett make any such statement; if I had 
it would have put me in mind of the SOO shares of stock which Mr. 
King had agreed to bring to New York and transfer to me when he 
delivered the deeds. 

Q. Do you remember further that Mr. King then said to Mr. Brack- 
ett that he desired him to sign the deed simply to satisfy a techni- 
eality; that Mr. Secomb had said it would be well to have the old 
directors sign the deed, or anything to that effect. 


Same objection. 


A. I did not hear Mr. King say any such thing to Mr. Brackett 
as stated in the question, nor ‘did he in my presence. ) 
Q. Did you hear Mr. King, on that occasion, say in substance to 
Mr. Brackett the team is rieht at the door and we are going down 
to the Park Bank to pay the Baldwin claim and take up the stock ? 


Same objection. 


A. I did not, nor was IT present at any such conversation, If I 
had have been it would have reminded me, as I have said before, of 
the agreement of Mr. King to deliver me the S00 shares of stock 
upon receiving the bonds and my note. 

Q. And did you hear Mr. Brackett respond, in substance, with that 
understanding, I will sign the deed ? 


Same objection. 


A. I did not, and was not present at any such conversation. 
(Q. On the 27th of August, 1873, did you not sce Mr. Dorilus 
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OUs Morrison and Mr. Geo. A. Brackett either in your room or 
in an adjoining room and hear them say something about 
eoing to execute the deed before Mr. Follett ? 

Same objection. 

A. I don’t think I heard them say anything about executing the 
deed; I don’t recollect whether they came into my room that day ; 
very likely they might; Mr. Morrison frequently stepped into my 
room when he came into the N. V. RR. R. Co.’s office, although 1t was 
In a distant part of the building. 

(). Do you remember of being at your desk writing when ,Morri- 
son and Brackett eame into your room and said they were going to 
execute that deed ? 

Same objection. 


[ do not. 

(). Were you a witness on your own behalf upon the trial at Cor- 
nell & Bradley's office of the suit brought by the State National 
Bank of Minneapolis against yourself and Wim.S. King and the 


Minneapolis Agricultural & Mechanical Association? 

Same objection. 

A. I was. 

(). Did you not on that trial testify that you thought you saw 
Morrison and Brackett in an adjoining room to you and heard them 


say something about executing the deed before Mr. Follett? 


srme objection, 


A. IT don’t recollect exactly what my testimony was at that time; 
the record will show; Mr. Follett’s room was adjomimg mine, and 
if the door was open and they talked about the execution of the 
deed [might have heard them, but don’t think they came tuto 
my room and talked of the matter beforehand ; in fact, | don’t re- 
member that they did at all with me in my room. 

(). Did you not, as a witness in the same trial last. re- 

vSs0 ferred to, testify as follows: “I was at my desk writing and 

they came in and said they were going to exccute that deed,” 
referring to Morrison and Brackett? 

Same objection. 


A. As my mind has been ealled to that from the record [ think 
I did so testify, although without that I should say that I did not, 
for I do not remember it now. 

(). Your testimony upon that trial was given within a year, or 
thercabouts, of the time of the occurrence testified about ; have you 
any doubt that that testimony is correct ? 


Same objection. 


A. I presume the testimony is correct; I would say IT was very 
busy at that time, and paid very little attention to what was trans- 
piring unless my attention was particularly called to it. 


— 
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Q. You are now satisfied, are you not, from referring to your 
previous testimony, that Morrison & Brackett did, in fact, come into 
your room and talk about going to execute that deed ? 


Same objection. 


A. I think that testimony is correct and that they did, although 
I cannot call it to mind now. 

Q. You must have known at the time, then, that this deed was 
executed by Morrison & Brackett on that day and in the city of New 
York ? 


Same objection. 


A. They said they were going to execute it, and I suppose they 
did; the deed shows. 

(). Does this reference to your testimony previously given now 
recall the transaction in part to your mind? 


Same objection. 


A. I don’t reeall to mind their being there in my room, but sup- 

pose they must have been, if Iso testified; this partition between | 
my room and Mr. Follett’s was only a glass partition; Mr. 
O81 Follett’s desk was near the door, and when the door was open 
I could hear conversation there at his desk ; my recollection 

now 1s that the talk was at lis desk, they just standing through the 
door in his room in front of his desk ; my desk was very near the 
door on my side of the partition. 

(Q. You say they were standing through the door in his reom ; 
who do you refer to by the word they ? 

A. Dorilus Morrison and Geo. A. Brackett. 

Q. Was William S. King there ? 

A. I don’t recollect whether Mr. Kine was there or not. 

Q. They were conversing with Mr. follett, were they ? 

A. [suppose they were. 

(Q). And executing the deed ? 

A. Yes, sir. 

Q. You say you first heard of the suit brought by Baldwin and 
the State bank through a letter from Mr. Ning ” 

A. Yes; I think so. 

Q. About what time was that? 

A. The fore part of November, 1875. 

(). Did you come out to Minnesota at onee or soon after that ? 

A. I did not. 

(). You defended that action ? 
\. T did. 

(). You say you got possession of the fair grounds in the fall of 
1873 ? 

A. Yes, sir. 

Q. About what time ? 

A. Well, shortly after T got these deeds. | 

Q. Do you know whether it was before or after the commence- 
ment of this suit that you speak of? 
o8—175 


b. 
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A. Before. 
(). Ilow do you know it was before, and how do you know any- 
thing about it? 
A. I sent the deeds to Mr. Geo. A. Brackett to be recorded ; 
982. Mr. Right was agent of the Lake Superior & Puget Sound Co.,, 
with whom I was doing business all the time; I asked hin. 
to take possession of these grounds for me and take care of them ; he 
did so, and subsequently leased them to Mr. Geo. A. Brackett. 

Q. How do[you] know that Wright took possession of these grounds 
before the commencement of that action, in Nov. 1873 ? 

A. I think he wrote me to that effeet, and made the lease to Mr. 
Brackett. 

(). Do you mean to say that lease was executed before the com- 
mencement of the action spoken of ? 

A. I think it was. 

(). Did vou not testify upon your examination-in-chief in this 
vase that that lease was made subsequently to the commencement 
of the action spoken of? 

A. I think I testified that after the deeds were made and sent on 
for record the lease was subsequently —; I do not state positively 
whether it was before or after the action was commenced ; my 1m- 

spression is it was before—the lease will show; it may not have been 
—— until afterwards. 

. Did Wright do anything else about taking possession than to 
a ase the land to Brackett ? 

A. [suppose he did whatever was necessary to take possession ; 
he went there and took charge of the property—looked after it— 
Whatever 1t was necessary. 

Q. Do you know anything about what you are now testifying ? 

A. I should think I did. 

Q. What do you know about it, and how do you know it ? 

A. I know about the lease to Mr. Brackett because I have seen it; 
I reeeived pay from Mr. Brackett for the use of the property —rents— 
according to the terms of the lease. 

Q. T hat was not what you was testifying about when the question 
was asked, but about Mr. Wright going down to the property 
and his acts aside from the lease; do you know anything about 

that ? 
080 A. I should think Mr. Wright wrote me about going there 
about the situation of the property, but it is a long time ALO, 
and I can’t state definitely about this—about it. 

Q. Then you know nothing about it yourself, except what you 
suppose Mr. Wright may have written to you? 

A. I was not there with Mr. W right at that time, and my infor- 
mation is from what he wrote me. 

Q. You say that King was called as a witness for the plaintiffs on 
that trial of that suit commenced by Baldwin & the State National 
Bank, do you know whether or not he was subpu:naed there as a 
Witness ? 


A. I do not. 


5) 
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Q. Do you regard it as a strange or unusual thing that a party 
defendant in an action should be called as a witness by the plaintiff? 


Objected to by plaintiff as immaterial. 
A. Ihave not much experience in lawsuits and I don’t know 
much about what is usual or unusual. 


Q. About how many of the defendants in this action have you 
caused to be called and sworn as witnesses on your behalf ? 


Same objection. 


Q. I don’t know how many ; I suppose five or six; I have not 
counted them over 

Q. That suit of the State National Bank & Baldwin against you 
related to the title to this same land in controversy in this suit, did 


it not? 
Objected to by plaintiff’s counsel as incompetent, irrelevant, and 
immaterial; record the best evidence. 


A. I believe it did. 
Q. From an adverse decision in that action you took an appeal to 
the supreme court of the State of Minnesota, did you not? 


Same objection as last above. 
A. I did. 


os4 @. The notice, Exhibit L, was served upon you near Port- 
age on or about the 16th day of July, 1877, was it not? 

A. I believe so; I remember distinetly about it. 

Q. You remember the first day it was served upon you, don’t 
you ? 

A. I do not recall the circumstances ; 1t appears from the record 
that it was. 

Q. Did not the service of that notice upon you cause you to com- 
mence this very suit to restrain the sale of stock mentioned in that 
notice ? | 

Objected to as not cross-examination and as Irrelevant and im- 
material. 

A. The attempt to sell that stock caused me probably to com- 
mence this suit. 

Q. Do you refer to the attempt to sell under that notice, Exhibit 
ai 

A. I do refer to that notice. 

Q. Did you, on or about the 19th dav of August, 1879, commence 
a suit in this court wherein you are the plaintiff and William S. King, 
Richard J. Mendenhall, Thos. Lowry, Wm. D. Washburn, Calvin G. 
Goodrich, Geo. F. Stevens, Wm. W. ‘Eastman, Wim. P. Westfall, Dor- 
ilus Morrison, and George A. Brackett were defendants, to recover 
the sum of $100,000 damages for the alleged reason that they, as 
directors of the Minneapolis Agricultural & Mechanical Association, 
signed a deed, purporting to be a deed of that association, conveying 
to you the fair grounds in question, without being authorized by the 
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board of directors of that association to execute such deed, whereby 
you were deceived into parting with a valuable consideration and 
got no title to the land, being the same deed which you have testi- 
fied about as having been delivered to you by Wm. 5. King on the 
12th day of September, 1873 ? 


Objected to as not cross-examination but matter in defense, and 
as being incompetent, irrelevant, and immaterial, and as fishing for 
testimony to be used in another action. 


O85 A. I believe I did; my counsel knows more about that 
than I do. 

Q. Have you now the contract in writing given to you by Wm. 
S. King on the 14th day of August, 1878, which you stated the other 
day was in the hands of your counsel, Judge Palmer—I mean the 
contract for the sale by him to you of the fair grounds, containing 
the terms of said sale? 


Objected to by plaintiff’s counsel as immaterial. 


A. Judge Palmer has the contract ; it is correctly set forth in the 
answer of defendants Sidle & Langdon in this suit. 

(). The contract last referred to between yourself and Wm. 8. 
King was the only written contract you had with reference to the 
purchase of that land prior to the deeds of which you have testified, 
was It not? 

A. Yes, sir; I think it was. 


Redirect examination: 

Q. Are there not many sound and solvent corporations that do 
not put their securities on the stock market? 

Objected to by defendants as immaterial. 

A. I think there are. 

Q. You said that you remarked to Mr. King when you delivered 
to him the bonds of the Northern Pacifie R. R. that you would hke 
to have him exchange them for lands and not put them on the 
market all at once. Was that any more than a mere suggestion 
made by you to him after the delivery of the bonds to him ? 


Objected to as incompetent and leading. 


A. [did not claim to have any control over the bonds after I 
gave them to him. They were his property and he could do what 
he pleased with them, but, as I have said before, preferred that he 

would exchange them for lands and not sell them all at once. 
386 Q. Did that remark have anything to do about the trade 
between you and Mr. King about the purchase of the fair 
grounds, and was if not made after the purchase was eonsum- 
mated by the delivery of the deeds and the payment of the consid- 
eration ? 
Same objection. 


A. It was no part or conditaon of the trade, and was made after 
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the delivery of the deed and bonds and after everything was con- 
summated. 

Q. Was the room spoken of by you as the office which you occu- 
pied in the N. P. R. R. building your private office, disconnected 


%) 


with the business of that company % 


Same objections. 


A. It was the office of the land company of which I was presi- 
dent, and disconnected with the business of the Northern Pacific R. 
It. Co. entirely. 

Q). When you received the deed from the Minneapolis Agri- 
cultural & Mechanical Association on the fair grounds to you from 
Mr. KXKing and paid him the consideration therefor, did you believe 
tinat it he id been executed by the directors of that association by au- 
thority from the corporation or association ? 

Same objections. 

A. I did. 

Q. Did you rely on that deed, at the time you received it, as con- 
veying to you a good title to the lands described in it, and did you 
then and there believe it did so convey said lands to you ? 

A. I certainly did or I should not have given up my bonds and 
notes for it. 

Was the stock of the Minneapolis Agricultural & Mechanical 
Association referred to at all or by anybody in the transaction 
which occurred in the city of New York, concerning the delivery of 
the deeds and payment of the consideration ? 


Same objections. 


O37 A. No allusion was made to it in any way nor by any one; 
if there had have been so as to have called it to my mind I 
should have insisted upon its delivery and transfer at the same time 
with the deeds before I parted with my bonds and notes. 
Did you think of that stock or was it called to your attention 
In any way during the transactions above referred to in New York 
city ? 
Same objections. 


A. I did not think of it, nor was my attention called to it by any 
one. 

Q. When did you first think of this stock after the deliver of the 
deeds to you and your payment of the consideration, and What cir- 
cumstance called it to your attention ? 


Objected to as immaterial. 


A. Inthe early part of November following, when [received notice: 
of the commencement of a suit by R. J. Baldwin and the State 
National Bank against Wm. S. Kine and “ars 

(). About how lone did Geo. vA. Br: acket tb occupy the fair erounds 
as your tenant, and how, if at all, was that tenancy terminated ? 


Objected to as incompetent and immaterial. 
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A. I think he paid me rent for two years, and he promised to pay 
longer, but I never got anything since. I think that Mr. Brackett, 
at one time after this, as an excuse for not paying rent, said he was 
forbidden to pay by these other parties, or some such expression ; 
whether he named any names or not—I don’t recall now. 

(). Did he indicate to whom healluded as having forbidden him ? 


Same objection. 


A. IT supposed he alluded to Messrs. Sidle and Langdon and those 
other parties Claiming possession. 

(Q). Do you know for what purpose Mr. Brackett used the fair 
grounds while occupying them as your tenant ? | 


OSS Same objection. 


A. I believe he used them as a trotting course, and plowed up 
some portion of them and raised grain on it. 
(). About how much rent did Mr. Brackett pay you ? 


Same objection. 


A. $200 a year. 
(). State the exact day upon which Jay Cooke & Co. failed ? 


Objected to as incompetent and immaterial. 


A. About noon, Sept. 18, 1873. 
(). What was their standing in the commercial world up to that 


day and hour? 

Same objection. 

A. Their standing was good as extensive brokers and financial 
operators. 


Rtecross-examination : 

Q. When you received the deed of the Minneapolis Agricultural 
& Mechanical Association to you of the fair grounds, did you make 
any inquiry whether there had been any mecting of the stock hold- 
ers or directors of that association had with reference to the convey- 
ance of that property ? 

Objected to by plaintiffs. 

A. I do not think I did. 

Q. You knew nothing about, and made no inquiries about, what 
authority the persons signing that deed had to execute it, did you ? 

A. [ made no inquiry, but supposed that a deed executed by Mr. 
Morrison, Washburn, Eastinan, and others familar with corpora- 
tions Was properly executed, and that they had taken the necessary 
steps to authorize its execution so as to make it a valid deed. 

(). Ifso, why would you have insisted on a transfer of the stock 
to youlf you had thought of the stock ? 
5D) A. Because Mr. King had agreed to transfer it at the time 
the deeds were delivered. 
Any other reason ? 


oe 
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A. Well, it was a part of the trade between Mr. King and myself; 
he owned all the stock and agreed to transfer it with the deeds. 

(). That is the same reason you gave before. Without repeating 
that again, have you any further reason ? 

A. don’t know that I have. 

Q. Did you want the stock for any other purpose than as assuring 
the title to the land; if so, for what other purpose ? 

A. I considered the title to the land conveyed by deed, and the 
stock controlled the corporation. 

Q. Did you want the stock for any other purpose than as assuring 
the title to the land; if so, for what other purpose ? 

A. For controlling the corporation. 

(Q. What were you going to do with the corporation ? 

A. I don’t know whether I had any particular plan marked out 
at that time for it. 

(). Did you consider the control of the corporation, aside from the 
title to this land, as of any value to you? 

A. I did. 

Q). It had no other property had it? 

A. I do not know. 

Q. Did you ever know or mistrust 1t had? 

A. I never knew that it had, and don’t know but it had. 

Q. If you had thought of the stock you say vou would not have 
paid over the consideration without it, and still you felt certain, you 
say, that vou got a good title to the land without it; is that so? 

A. I believe I said so; I believed I had a good title to the land 
through the deed. 

(). Yet there was nothing in the written contract of pur- 
390 chase, signed by you and Mr. King, which gave you any 
right to the stock, was there? 

A. The written contract was made in a very great hurry, just be- 
fore I was leaving for the ears, and in that hurry we emitted to put 
into this agreement our agreement with reference to the transfer of 
the stock, but Mr. King said he would bring the stock when he 
brought the deeds, and would transfer it to me. 

Q). And getting a deed purporting to be a deed of that association 
did not remind vou of the stock ? 

A. No, sir, it did not; [entirely forgot about the stock. 

Q. Were the $22,400 N. P. bonds, which were in Nailer’s hands 
registered or coupon bonds ? 

A. Registered. 

QQ. In your name? 

A. Yes, sir. ) 

Q. You say that King, after getting them, pledged them to Nailer, 
if I understand you right ? 

A. He handed them over to Mr. Nailer on account of the debt he 
owed the bank of which Mr. Nailer was cashier. I did not know 
anything about the arrangement. 

(2. You said vou wrote King to get these bonds frem Nailer and 
bring them to you in New York, and inclosed him an order on 
Nailer for the bends; that King did not bring them to you in New 
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York, but pledged them to Nailer at Minneapolis as seeurity, and 
that Nailer sent them to the Tradesmen’s Bank in New York, did 


you not? 


A. I did. 
(). Would such a pledge be of any value whatever to Nailer or 


allect your title to the bonds in the least, in your opinion ? 

Objected to as calling for the opinion of the witness on a question 
of law, as Immaterial, irrelevant, and Incompetent. 

A. I don’t know; I suppose they would have to be endorsed by 
me before they could be used ; still they would be out of thy pos- 
session. Mr. Nailer brought the bonds to me and delivered to me 

2: ee ¢ 
ool (). ‘The bonds were in New York as soon as Mr. King, were 
they not? 

A. I beheve they were. 

(). Where was J. Cooke & Co.’s office in New York ? 

A. Corner of Wall and Nassau strects. 

(). You say they were extensive bankers and financial operators ; 
were they not also publicly known to be largely involved in the 
building of the N. P. Railroad and in the Lake Superior & Puget 
Sound Company, and in other speculations more or less visionary, 
in which large amounts of capital were Invested ? 

A. They were largely interested in the Puget Sound Land Com- 
pany and in the N. P. R. R. Co. ; further than that I do not know 
avout their operations. 

Did they not have to provide in some way for the interest on 
these N. P. bonds to keep them afloat? 

A. Well, I can’t say whether they did or the company ; I don’t 
recollect how that was. 

Is it not a fact that the failure of J. Cooke & Co. was antici- 
pated and expected for some time before it came? 

A. It is not, so far as my knowledge extended. 


Redirect : 

Q. Did you reecive any assurance from Wm. 8. Ning or others in 
N.Y. that Mr. King had employed an attorney to procure and 
arrange apd prepare this deed from the Minneapolis Agricultural 
and Mechanical Association to you, and that it was all right, 
anything to that effect ? 


Objected to by defendants Sidle & Langdon as incompetent and 
immaterial, Other defendants make the same objection. 


A. Mr. King told me when he presented me the papers that he 
had employed Mr. Secomb, an able lawyer of Minneapolis, to go 
through with the whole matter, to procure an abstract and 
O92 examine the tithes and make all the papers necessary to con- 
vey the property tome by a good and valid deed, and that 
he believed everything had been done and was complete for that 
purpose. 
(). Did you believe him? 


“4 
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Same objection as last above. 
A. Tobe sure [ did. 
Reeross-examination : ; 
Q. Did you rely on that statement of Mr. King? 
A. I had no reason to doubt it. 


Q. Did you rely on it? 
A. I believe I did. 


Redirect examination: 


Q. When you say you relied on that statement, do you mean to 
say that you relied upon that stateinent for your title, or that you 
believed Mr. King when he said he had employed an attorney to do 
these things, and, as you have stated before, you relied upon your deed 
as being what it purported to be—a deed of the associatian convey- 
ing you a good title? 

Objected to by defendants Sidle & Langdon as incompetent and 
immaterial and leading and impelling an argument into the wit- 
ness. 

Other defendants make same objection. 

A. I relied upon the deed of the association as conveying a good 
title. I did not rely upon the statement of Mr. King as to title, but 
upon his statement that he had employed an attorney to procure 
whatever papers were necessary. 


THOS. H. CANFIELD. 


393  Cireuit Court of the United States, District of Minnesota. In 
equity. 


Thomas Hl. CANFIELD 
us, 
The MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION 
et al. 


The testimony of James M. Knight, a witness for the complainant, 
his deposition taken in this cause by IL. E. Mann, Esq., an exam- 
iner in chancery. 


Interrogatories to be propounded to James M. Knight, a witness 
called and sworn on the part of the complainant. 


Deposition of JAMES M. KwNiGir, a witness on the part of the plain- 
tiff, taken this day, pursuant to the annexed stipulations. 

The witness, being by me first duly sworn in said cause, deposes 
and says: : 

1 Q. State your name, age, residence, and occupation. 

A. My name is James M. Knight; am 41 years old; I reside in 
Minneapolis; am a merchant. 

2Q. Are you the same James M. Knight who is a defendant in 
this action ? | 

A. Lam. 
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3 Q. Did you purchase the 800 shares of the stock of the Minne- 
apolis Avricultural & Mechanical Associ ation which was sold at 
auction on or about September loth, 1877? 

A. : did. 

4(Q. At whose request or suggestion did you become the pur- 
Pcs. of said stock’ State tf fully all that transpired between you 
and ‘T. A. Harrison or any other person concerning the purchase of 

said stock prior and up to the time of such purchase by you. 
oot A. At the suggestion of T. A. Harrison. Some time before 

the sale Mr. Harrison called at the store and said that the 
bank had a security on the fair grounds which they had advertised 
for sale; that the bank wished to realize $13,000, and, not wishing it 
to be sacrificed by being bid in for less, he suggested to me that it 
might be a speculation for me to bid it in. I remarked to him that 
I had no funds outside the firm at that time. Ie answered that I 
might draw a check on the bank. I said it would not be paid. I 
think his answer was, perhaps it will if I indorse it. 

5. Did any one tell you how much to bid on said stock at such 
sale? If ves, what were you told, and who told you? 

A. Mr. Harrison suggested that I bid $15,000, as the bank wished 
to realize that sum. 

6 Q. How much did you pay for said stock when you purchased 
the same? 

A. $15,000. 

7 Q. How did you pay for the same—in checks or money? If in 
a check or checks, whose cheek or checks were used, and on what 
bank were they drawn ? 

A. My own check upon the State National Bank. 

SQ. If you say you paid for the same in your own check or 
checks, were such check or checks indorsed by any one; and, if so, 
by whom endorsed ? 

A. It was indorsed by T. A. Harrison. 

9. When you drew such check had you any funds in the bank 
on which you drew it; and, if so, how much money had you in said 
bank ? 

A. [ had none. 

10 Q. Was the check with which you paid for said stock ever met 
by any funds of yours? If it was, state fully how it was met, and 
when and how you procured the funds with which to meet it, to 
whom did you pay the same, when did you pay the sume, how did 

you pay the same, and how muel’ did you pay? 
OD A. Itwasmet by Mr. Harrison’s indorsement; I liquidated my 

indebtedness to Mr. Harrison in part from the proceeds of a sub- 
sequentsale of a part of itto Mr. Morrison; it was some time in De- 
cember following the purchase when I sole to Mr. Morrison; I took 
his three promissory notes for the purchase-money, amounting to 
twelve thousand four hundred and forty dollars or thereabouts ; 
these I turned over to Mr. Harrison; [ had a running account with 
Mr. Harrison, and the balance was adjusted some way in that. 

11 (. Did you ever take up such check ; if you did can you produce 
the same as an exlibit to your deposition ? 
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A. I never had any personal account with the bank, and I don’t 
know what became of the check; I never took it up. 

12 Q. Was the stock of said association, or any part thereof, ever de- 
livered to you; ifso, when was it so delivered to you and by whom 
was it delivered to you, and where? 

A. I think the stock was delivered to me at my store by Mr. 
Baldwin—it may have been Mr. Harrison—about the time I pur- 
chased it. 

(). Have you now in your possession said stock or any part thereof; 
if you have any of such stock in your possession, where is the same 
and how much thereof have you? 

A. I have not any of said stock In my _ possession. 

14Q. Did you eversell or part with any of said stock ; 1f so, when 
and how much thereof have you sold or parted with ? 

A. I have; I sold nine-tenths of it to Mr. Dorilus Morrison in De- 
cember following the purchase. 

15Q. State the negotiations that you had with any person or persons 
concerning the sale of that stock, or any part thereof, and name the 
persons with whom you had any such negotiations. State fully and 
with particularity. 

A. I think Mr. Morrison first spoke to me on the street as we met, 

and asked me if I wanted to sell the fair grounds or my in- 
o96 terest in the fair grounds. [told him | hadn't thought of it. 

He said, Well, I would like to buy it if you will m: ake the fig- 
ures satisfactory. My answer was, ] think, that I wouJd consider it, 
or something like that. Some time afterward Mr. Morrison sent a 
messenger to my store from Mr. Bradlevy’s office to inquire what I 
had decided about it. I made some figures hastily on a piece of paper 
and took it back. Not long afterwards the proposition was accepted, 
and the three promissory notes before spoken of delivered. The 
business was done largely through Mr. Bradley. 

16 Q. If you say you have at any time sold any of said stock, state 
what price you sold the same for and how you were paid ; w hether 
in money, checks, notes, or otherwise. 

A. The price was $12,440, or something like that, and I received 
Mr. Morrison’s notes for the full amount. 

17 QQ. Was any of the purchase money or price for the said stock 
so sold by you paid to you d'rectly ; if so, how much was so paid 
directly to you, and by whom, and in what money or securities; if 
securities, describe them fully. 

A. It was paid to me directly and as before stated. 

18 Q. If you say the purchase price of said stock was not paid to 
you directly, then state to whom the same, or any part thereof, was 
paid, and by whom, and how. 

A. It was paid in the manner I have before stated. 

19 Q. Have vou ever taken any part in any stockholders’ meeting 
of said Minneapohs Agricultural and Mechanical Association since 
vou have owned any of said stock ; if yea, when did you so take part 
and what was doneat such meeting ? State who were present, where 
the same was held, and all that transpired. 

A. I have taken part in a stockholders’ mecting. It think it was 
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in the February following my sale to Mr. Morrison. Mr. Morrison 

and myself were the only stockholders present. Mr. Bradley 
O97 and Mr. Lowry were present, and others, whose names I do not 

recolleet ; if | receolleet aright.the stockholders elected directors 
and passed a resolution authorizing them to convey the fair grounds 
to Morrison and me. The object of the meeting was to convey the 
fair grounds legally, and everything was done which Mr. Bradley 
sugeested was necessary for that purpose; I don’t remember the 
details: the meeting Was held in Mr. Bradley's ottiee. 

20). When you purchased the whole of the S00 shares af said stock 
did you not know that such stock represented the whole of the prop- 
erty and assets of said association ? 

A. T suppose [ did; that was my understanding. 

21. Did you not know that the Minneapolis fair grounds, so 
called, formed a part or the whole of the assets of said association ? 


Did you at the time you sold a part of said stock know the 
fair grounds? 
A. I hada veneral idea of its value. 

25 (. Tlad vou ever taken any measures or steps, before or after 
the purchase of said stock by you, to ascertain the value of said fair 
grounds ? 

A. J was aware that the property in that part of the town was 
advancing: [ relied on common report; may have asked some In- 
dividuals, but never went to a real estate man to ascertain its 
value. 

24 0). Have you ever heard what was the value of said fair 
erounds ? 

A. I have heard the value variously estimated by different per- 
sons. | 

25 Q. What, in your judgement, was the value of said fair grounds 
at the time you purchased said stock ? 

A. In the neighborhood of S600 per acre. 

26. Q. What,in vour judement, was the value of said fair grounds 
at the time you sold or parted with said stock or any part there- 

of ? 
Is A. About the same as when I purchased, 

27 (). ILow much real estate or personal property did vou 
own In the city of Minneapolis at the time you sold or parted with 
sald stock or any part thereof? 

A. My homestead and one-half interest in the firm of Harrison, 
Knight & Co, 

28 q). Did not the said Minneapolis Agricultural & Meehanieal 
Association convey to you some interest or estate in said. fair 
erounds ; if Vea, what interest or estate Was so conveyed to you ? 

A. Yes, it did convey one-tenth interest 

290). Tf vou say said association did convey to you some Interest 
or estate In said fair grounds, state whether the deed for the same 
was delivered to you personally. 

A. It was. 

OU Q. Tlave you ever had said deed in your possession personally, 
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and have you now said deed in your possession? If you have not, 
state who has it? 

A. It is in the hands of the attorneys for the defendants. 

31 Q. Have you ever since said association conveyed an interest 
in said fair grounds to you taken possession of the same, or any part 

‘ thereof, or made any effort to take possession of the same or any 

part thereof ? 

A. No. | 

32 Q. Have you ever reecived any rents, Issues, or profits from 
said fair grounds or any part thereof; if yea, when did you receive 
the same, how much did you receive, from whom did you receive it, 
and for what was it paid ? 

A. I have received no rents, Issues, or profits. 

33 Q. Do you not know that fairs have been held on said fair 
erounds in each year for several years last past, and that William 
S. Xing took an active part In the management of such fairs ? 

A. I do. 
O99 Q. Have you ever been consulted by any one as to the 
holding of such fairs? If you have, state by whom and 
| What was the nature of such consultation and when it took place 
| and how often. 

| A. Wm.S. King onee asked me if I was going to let him hold 

, another fair down there. I replied that if he would be a good boy 

and give Minneapolis a good send-off he might do so. To be direet 

7 about it, he had my consent. I can’t tell which year that was, and 
that was all that ever took place in that respect. 

a : Q. What do you consider the one-tenth interest now standing in 
your name of said fair grounds worth, if you hada clear undisputed 
title to the same at the present time? 

A. I think the fair grounds now worth $1,000 per acre. [ mean 
with a good title. 

Q. What do you consider such interest worth now, with the title 
disputed as it 1s? 

A. I don’t know. 

Q. Do vou know or can you set forth any other matter or thing 
which may be a benefit or advantage to the parties at issue in this 
cause, or either of them, or that may be material to the subject of 
this your examination or the matters In question In this cause’? = If 

vea, set forth the same fully and at large in your answer. 

A. When Mr. Harrison brought the matter of purchasing the 
stock to my attention, not then knowing that there was any ques- 

~Y tion about the title, it seemed to me there was aspeeulation in it for 

me, Which Mr. Harrison had kindly given me the opportunity to 

f grasp, but when I learned that there was a cleud resting over it, not 

| being of a speculative turn of mind, | sought some way to relieve 

= myself and still not surrender all chanees of possibly making some- 

i thing. By the sale of nine-tenths to Mr. Morrison [was enabled to 

almost make good my check to the bank which Mr. [Harrison 

4 100 had indorsed and paid. I considered IT could then atford to 

retain a one-tenth interest, which would be costing me little, 
and abide by the decision of the court as to the title. My interest 


010 THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 


in the matter was merely a personal one, the same as in any other 
business transaction in which I was expecting to make something. 
J. M. KNIGHT. 
Ocrober 14, 1881. 

JoserPH Drax, awitness produced on the part of the plaintiff, being 
first duly sworn, deposes and says: 

My name is Sovsinbl Dean ; I reside at Minneapolis, Minn.; am 5-4 
years old; my business Is banking. 

Q. State whether or not in the year 1877, and particularly in the 
month of July, 1877, you were cashier of the State National Bank 
of Minneapolis. 

A. I was. 

(). When did you become cashier of such bank, and when did 
your connection as such cashier terminate ? 

A. I commenced on the 5th day of July, 1877; there has been no 
change in the oflicers since that | know of—that is, of the oflice of 
cashier. 

Witness shown printed eopy of notice addressed to Wm. 8. King 
and Thomas IH. Canfield, dated Minneapolis, Minn., July 10, 1877, 
signed The State Nz tional Bank of Minneapolis, J. Dean, cashier, 
and witness asked to read the same. Witness read notice. 

(). State whether or not you signed a notice of which that pur- 
ports to be a copy. 

Objected to by defendants as incompetent. 

A. T will answer that in this way: My name seems to be here in 

print, and if this is a copy of the original | signed it. 
10] (). Do you know where the original notice is to which 
you refer and which you say you signed? 

A. I do not. 

(). Who drew that notice and what became of it after you signed 
it, so far as you know? 

A. I could not answer that question; I don’t know. 

Paper shown witness, which is marked Exhibit “ 1.” 

). Is the signature to that paper your signature ? 
\. It is. 
Q. In whose handwriting is the body of the paper ? 

A. Well, in my judgment, it is R. J. Baldwin’s. 

Q. Were the notes mentioned in that notice, orany of them, held 
by the bank of which you were cashier at the date of the notice, 
Exhibit “ lL? 

A. I don't think I can answer that question intelligently; they 
were not in my possession; the reason of that is that all business 
and all transactions of the bank previous to the 5th of July, 1877, 
never Came Into my possession. 

(). Did the State National Bank of Minneapolis, on July 10, 1877, 
own and hold the notes mentioned in exhibit “ L,” or any of them, 
or the SOO shares of stock mentioned in said exhibit, or any part 
thereof? 
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A. I can’t answer that intelligently; [ have no remembrance of 
ever having seen the stock ; I may have seen the notes, but don’t 
remember in regard to it; I might mention this—I had no interest 
in the old matters ; consequently paid no attention to them; Mr. 
Baldwin and Mr. Reed were appointed by the old stockholders or 
directors to attend to these matters, and in my contract when I went 
into the bank I was to have nothing to do with them. 

(). Do you mean that you individually was to have nothing to do 
with the old notes or that the State National Bank of Minneapolis, 
under the contract referred to by you, was to have nothing to do 

with such old matters? 
402 A. I mean this—that I was to have nothing to do with the 
collection or managing of the old matters whatever, but, in 
the absence of the president, I was to sign documents to enable them 
to make collections and settle up their old matters. 

(). For whose benefit was the settlement of such old matters to be 
made? 

A. Well, I suppose for the benefit of the State National Bank or 
the stockholders thereof. 

(). Was there a new set of books opened when you became cashier 
of the bank? 

A. No, sir; there was not. 

Q. Then in the closing up and settlement of the old matters re- 
ferred to by you the accounts thereof were kept and entered in the 
books under your charge ; 1s that correct ? 

A. If there was money collected by those parties it was entered to 
the credit of the State National Bank in those books. 

(). If notes were taken in settlement of such old matters, were 
they also entered in such books? 

A. They were in this way—from the 5th of July all notes that 
were brought to me by Mr. Baldwin or by Mr. Reed, and I con- 
sidered them good, I would discount them ; when I went in the State 
National Bank the arrangement was that I should take out of the 
notes in the bank such as I should select; the balance that I did not 
want they were to keep them and they were to collect them; I was 
to have nothing to do with them at all, and if I loaned any money 
belonging to the bank previous to our going into our new bank, and 
whatever of them | had not collected prev iously, I was to take them 
as cash. 

Q. When you say “I” do you mean Joseph Dean as an indi- 
vidual or do you mean the State National Bank of Minneapolis, or, 
if neither, what do you mean? 

I mean just this—that the State National Bank passed a resolution 
before I took the bank as cashier at all to go into voluntary Hquida- 
tion; the Security Bank was in the process of construction, and 

when I said “1” I mean the Security Bank. 
408 When notes were brought to you taken in settlement of old 
matters referred to by you, which notes you considered good, 
as you have stated, and discounted, do you mean that the said notes 
belonged to the parties bringing them,and that when you discounted 
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such notes said parties received the money, or do you mean that the 
bank received and treated them as cash ? 

A. If I considered them good—such notes as I would take with 
me—I would receive them as cash, and the State National Bank got 
eredit for them. 

Q. Did you make any computation on the notes mentioned in 
Exhibit “LL,” of the amount due thereon, when you signed said 
exhibit, or prior thereto ? 

A. I did not; I don’t remember of ever seeing the notes; I may 
though have seen them. 

(). State whether or not you knew what amount was due on those 
notes at the date of “ Exhibit 1.” 

A. I don’t know that I did; T might have heard how much was 
due, but [don’t remember; [ may have heard Mr. Baldwin state how 
much was due. 

(). When you became eashier of the bank, July 5, 1877, was there 
a list or inventory made of the assets of the bank which you would 
hold and treat as good and a list of the balance which you would 
not thus hold and treat? 

A. I think it was done in this way: The notes were all there, and 
at the time—don’t know whether it was the 5th of July; think 
probably it was a few days after—I took the notes and selected such 
as I considered good, and I think there was a list of those made, 
and Tam not sure whether Mr. Baldwin made a list of the rest or 
not. 

Q. Did you have any knowledge of a sale at public auction of 
the stock mentioned in Iexhibit %L?” | 

A. Only by hearsay. 

(). Irom whom? 
AO-4 A. Well, [would say perhapsit might be from two or three— 
Mr. Baldwin and others that were connected with it. 

Q. Did you know the amount for which the stock was sold ? 

A. I may at the time; I don’t remember. 

(Q). Was there a return made to your bank of the amount or pro- 
eecds of that sale by Mr. R. J. Baldwin or A. M. Reed or T. A. 
Tlarrison? 

A. I don’t remember. 

Q. State whether or not a check bearing date on or about Sept. 
15, 1877, signed by J. M. Knight and indorsed by T. A. Harrison, 
was received by said bank and treated as eash. 

A. Lam not sure from personal knowledge; my impression is 
there was; the amount of it I could not state. 

Q. State whether or not you understood said cheek to be the pro- 
ceeds of the sale of the stock mentioned in Exhibit * L.” 

A. Well, that would have been my impression. 

(Q). Was that transaction entered upon the books of the bank ? 


Objected to by defendants Sidle and Langdon as incompetent and 
immaterial, All the other defendants make the same objection. 

A. If it was money collected of the old matters the bank got 
credit for it. 
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Q. State whether or not it was not money or proceeds realized 
from such old matters. 

A. Well, my impression is that it was money received for the old 
matters. 

Q. Then I understand you to say that you think it was entered 
on the books of the bank; Is that correet? 

A. Well, if it was money got in on the old settlements it was cer- 
tainly entered. Cash was charged up with it. 

Q. I understand you to say that that cheek related to the old 
matters referred to by you, and that such matters were entered on 
the books of the bank; I now ask you again, was that transaction 

entered on the books of the bank ? 
405 A. My impression, as I before stated, is that that check 
related to old matters; [am not positive about it. If it was 
in payment of old matters it was cert: unly entered on the books of 
the bank. 

(). I ask once more, was or was not that transaction entered on 
the books of the bank ? 

A. My impression ts that 1t was. 

Q. Did you not at or about the date last aforesaid, and more or 
less frequentiy since, discuss that transaction with Mr. Baldwin and 
Mr. Harrison and other of the old officers of the bank? 

A. I don’t think I did, and may have done it, as they may have 
made remarks in my hearing, but to-day I could not state anything 
of the merits of the case, for I don’t know it. 

Q. Did you not at or about the time you became cashier and 
until the new bank was organized examine the papers connected 
with that transaction and entries made on the books of the bank 
respecting the same? 

A. I don’t think I did; I have no remembrance of it, except that 
in the case of papers being made out by Mr. Baldwin for the cashier 
to sign in the absence of the president. The president was attend- 
ing to the matter, Many of those papers I never examined; I 
would take it for eranted they were right. They would tell me 
what they were, and that the cashicr’s signature was necessary. 

Q. Jlave you ever seen at any time any entries in the books of 
the bank respecting that transaction ? 

A. I have no remembrance of it. 

Q. On or about Sept. 15, 1877, was any stock or notes mentioned 
in Exhibit L transferred or surrendere d by the State National 


Bank ? 


Objected to by defendants Sidle & Langdon as incompetent and 
immaterial, and because complainant has already proven such 
transfer in writing to defendant J. M. Knight. All the other de- 
fendants make the same objection. 


406 A. I don’t know anything about any stock at all. I don’t 
know anything about what was done with the notes. 

Q. Was any transfer of said notes to any one or of any of said 
notes ever made by you as cashier of said bank or by any other 
officer thereof? 
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Same objections. 


A. Not to my knowledge. 

Q. Was you the proper officer of said bank to make transfers of 
that character ? 

A. No; I don’t know as I was; all I had to do was to sign as 
cashier when it was necessary for them to close up and settle their 
business; that is all I had to do with it. 

Q. What became of said notes or any of them, and where are 
they now? 

A. I do not know. 

Q. Did you have a note of $10,000 made by Geo. A. Brackett, 
payable to the State National Bank of Minneapolis and discounted 
by that bank, to which it was claimed the three promissory notes 
just mentioned in Exhibit L were collateral? 

A. There was a note there in the bank of George A. Brackett, but 
I don’t remember the amount. 

Q. Was the Brackett note referred to by you taken as good by 
you when you became cashier ? 

A. It was not. 

Q. What became of it? 

A. I could not answer that only by an impression that the note 
that was there T. A. Harrison took some security for on lands; that 
is my impression. 

Q. On or about Dee. 31, 1877, did the State National Bank of 
Minneapolis receive three notes signed by D. Morrison, two for 
$4,000 each aud one for $4,430.42 ? 


Objected to by "defendants Sidle and Langdon as incompetent 
and immaterial. All other defendants make same objection. 


A. My impression is they received some notes of Morrison; the 
number and amount I now don’t remember. 
AO7 (). State whether or not those notes were received 1n_ pay- 
ment of the check of $13,000 signed by J. M. Knight and in- 
dorsed by T. A. Harrison, previously mentioned by you. 
Same objections. 


A. I can’t answer that. I don’t remember. I may have heard 
at the time how those notes came into the bank. I don’t remember 
now. 

(. Were those notes taken by you as good ? 

Same objections. 

A. If Mr. Baldwin and Mr. Reed turned them over they would 
have been taken as good. 


Q. Who has knowledge of that transaction and the connection, 
if any, of the State National Bank therewith, other than yourself ? 


Same objections. 


A. Well, I state what I believe 
Harrison. 


Mr. Baldwin, Mr. Reed, and Mr. 
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Q. Do the books of the bank contain any entries respecting the 
Morrison notes above referred to? 

Same objections. 

A. I could not answer that question. After the 5lst of Decem- 
= ber, 1877, I have had nothing to do with those books. Mr. Baldwin 
| and Mr. Reed had charge of them. Mr. Baldwin made the entries, 

I believe. One of those Morrison notes was brought into the Se- 


=e curity Bank, which opened January 2, 1878, and I discounted it. 

| Q. For whom did you discount it and what was the amount of 
the note, as near as you can remember? 

Same objections. ) 


A. I don’t remember the amount of the note, but I supposed it 
was discounted for the benefit of the State National Bank. 
Q. State whether or not, on or about Nov. 20, 1878, you received 


/ a check signed R. B. Langdon, payable to J. Dean, or J. 
408 Dean, cashier, for $8,646.55, in payment of any of said Mor- 
rison notes. 


Same objection. 

A. Now, as to the time I[ can’t answer, and the amount I can’t 
answer. I don’t remember, but I did not receive a check as cashier 
of the State National Bank to take up one or two notes—the amount 
I can’t state now—signed by D. Morrison. 

a a Q. Do you mean a check drawn by R. B. Langdon? 


: Same objection. 
| A. Yes, sir. 
| (.. Were the Morrison notes, one or two of them, paid by that 
check and delivered up? 


Same objections. 


A. Yes, they were. 
Q. To whom were these delivered ? 
Same objections. 
| A. My impression is they were delivered to Clinton Morrison, 
| while I am not sure. 

(). State whether or not, as you now remember, the Langdon 
check went to pay two of the Morrison notes, or what number. 


Same objections. 


fF A. I could not tell you. 
Q. Will the books of the bank show whether there were two notes 
! or some other number? 

Same objection. 

A. I think not. IT will explain the reason. We: had been dis- 
counting notes of Mr. Morrison at the same time that came directly 
from Mr. Morrison to the bank. | 
Q. Would the books of the State National Bank show? 
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Same objection. 
A. Well, they might and they might not; the entry would prob- 
ably be cash and discounts. 
(). Where are the books of the State National Bank ? 
409 Same objection. 


A. I have no knowledge. 
Q. What became of them when you left the bank ? 


Same objection. 

A. Mr. Baldwin and Mr. Reed took charge of the books. They 
had a small room upstairs in the Security Bank, and I suppose they 
kept their books and papers there. To make that more distinct, the 
books I know nothing about. Mr. Baldwin had a small box with 
papers in it—I don’t know what they were—that we permit him to 
leave in our vault. 

Q. Do they still occupy that room ? 

A. No, sir; they do not. 

Q. What books of the State National Bank of Minneapolis were 
placed in the charge of Messrs. Baldwin and Reed ? 

Same objection. 

A. I don’t know; I suppose all; depositors’ ledger, general ledger, 
daily balance-book of the general ledger, the trial balance, discount, 
book. I think that is about all that amount to anything—yes, they 
have a cash-book ; I forgot that. 

Q. Was there any book in which entries were made of collaterals 
received in any transaction ? 

Same objections. 

A. Not that I know of; I never knew of such a book. 

(). Ilow were collaterals kept? 

Same objections. 

A. Asa general thing, they were kept in envelopes, and the note 
pinned on the outside; sometimes the note and the collaterals were 
pinned together. 

(). Were there not entries in the books you have referred to re- 
specting notes and papers belonging to the Security Bank which 
made it necessary for the last-named bank to have access to said 
books ? 


Same objection. 
A. No, sir; I think not. 
410 Q. Did T not understand you to say that a portion of the 
notes and assets of the State National Bank were taken by 
you as good and carried by you into the Security Bank ? 
Same objections. 
A. That is true; I did; you understood me right. 
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Q. And did I not understand you to say also that the books of 
the State National Bank contained entries concerning such notes 
and assets? 


Same objection. 

A. Part of that is correct—part is not; when you speak of assets 
the entry was made in cash, when a collection was made. 

@. Were the books of the State National Bank, so far as the entries 
referred to in the last question were concerned, closed when the 
Security Bank was organized ? 

Same objection. 


A. I don’t know whether they were or not; Mr. Baldwin had them ; 
he always had access to those books as long : as I was cashier of the 
bank. 

Q. Did you take over to the Security Bank any part of the assets 
or notes of the State National Bank without making an account 
thereof anywhere ? 

Same objection. 


A. We did not. 


Q. Where did you make such account? 
Same objection. 


A. We made such account in the books of the Security Bank. 
Q. Giving the State National Bank eredit therefor, or how was it 
done? 


Same objections. 
A. It was by giving the State National Bank credit. 


Cross-examination : 


Q. When you took the position of cashier of the State Na- 

411 = tional Bank I understand vou it was upon the agreement 

that you were not to have to settle up the old outstanding 
claims of the bank? 

A. That is correct. 

Q. The bank was then in embarrassed cireumstanees and _ hi: ie a 
great many claims outstanding, about which more or less difficulty 
in collection was enticipated ? 

A. I think that 1s correct. 

Q. And all claims of the bank of this kind were turned over to 
Messrs. Baldwin & Reed to collect on behalf of she: bank ? 

A. That is true; [did not turn them over; the reason why I didn’t 
I didn’t have them. 

Q. Baldwin & Reed were appointed such committee about the 
time you were appointed cashier, were they not ? 

A. I don’t Just remember the time; some few davs afterwards. 

Q). They acted on behalf of the bank as such committee just as 
much as you acted on behalf of the bank in your directions as cash- 
er, did they not? 
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A. I think so. 
Q. And many duties performed by them were of a kind which, had 
there been no such committee, would naturally have fallen upon the 
cashier to perform ; was that so? 

A. Not in that bank; it would not have fallen on me. 

Q. Why wouldn’t it have fallen on you? 

A. Because I had an agreement with the stockholders that I 
should not do that work, nor any part of it. 

Q. Were not many of the duties to be performed by the commit- 
tee, and which were performed by this committee, such duties as, 
but for the agreement you have mentioned between the stockhold- 
ers and yourself, would not usually have fallen upon the cashier to 
perform ? 

A. That is true. 

(). This committee had and exercised large discretion in 
412. the settlement of these old claims, and in realizing from the 
assets of the bank which came into their hands, had they 

not? 

A. Yes, sir; I think they had full discretion, with the advice and 
consent of the president. 

Q. When they took new notes or securities, or in any other way 
changed the character of the assets they held, would such change be 
always noted on the books of the bank, or did the committee some- 
times hold the new securities and not turn them into the bank until 
elther cash or bankable paper was obtained ? 


they took a new note and it was bankable, they turned it as cash ; 
otherwise they would hold it. 

(). In the case of the check of J. M. Knight, indorsed by T. A. 
Harrison, do you remember whether this committee turned that 
check into the bank, or got it cashed, or got new checks from Mr. 
Harrison instead of it, or how this matter was arranged by the com- 
mittee ? 

A. I could not answer; I don’t remember. 

Q. When you went into the bank as cashier, I understand you in 
some way looked over the bills receivable and took under your 
charge as cashier such as you then considered good and would have 
discounted ? 

A. That is true. 

(Q). And that everything else in the way of collection or debts 
owing to the bank were left in the hands of this committee ? 

A. Theat is true. 

Q). After the selection made by you, you gave no personal atten- 
tion to these matters left in the hands of the committee other than 
What you have stated, signing papers as cashier where necessary 
and receiving from the committee when in condition to be depos- 
ited ? ; 

A. That is true, with the exception that the committee some- 

times would come in and leave a note with me to receive pay- 
415 ment of, to do them the favor to present it to the party when 
he or it came in the bank. 


A. I think in some instances they did take other securities. If 
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Q. On September 15, 1877, would the check of J. M. Knight, or 
anybody else, for $13,000, indorsed by T. A. Harrison, have been 
regarded as good at your bank? 

A. It would. 

Q. About what were Mr. Larrison’s—T. A. Harrison’s—eash - 
credits as depositor in your bank at that time? 

A. I could not answer that accurately, but on the 5th of July I 
think he had a credit of about $86,000, and I don’t think it has ever 
grown less; I am not positive about this last. 

Q. He was then, and ever since has been, one of the wealthiest 
men in Minneapolis, has he not? 

A. Yes; I think so. 

Q. When you went into the State National Bank as cashier, 1t was 
on the understanding that the bank was to go into liquidation, and 
its business closed up at the end of the year, was it not? 

A. Yes, sir; that 1s true. 

Q. And that on the beginning of the following year the Security 
Bank should go into operation, with yourself as cashier, and that 
you should take with you to the Security Bank all uncollected notes 
and bills receivable, which were taken by you as cashier of the State 
National Bank, remaining unpaid at the end of the year ? 

A. That is all correct, except there was no understanding that I 
should be cashier of the Security Bank with the stockholders of the 
State National Bank. 

Q. The project of starting the Security Bank had been deter- 
mined on before you had been elected cashier of the State National 
Bank, had it not? 

A. It had. 

Q. You and the other stockholders of the State National Bank 
were mainly the persons who started the Security Bank, were you 

not? 
414 A. I think we were. 
Q. And one of the purposes was that the business of the 
State National Bank should be so managed after the time you be- 
‘ame cashier that when it closed the Security Bank should pay its 
depositors and receive such of the assets as should be accepted by 
you and came into your hands? 

A. That is true. 

Q. The Security Bank was to receive indemnity for whatever it) 
should pay such depositors over and above the assets coming through 
your hands ? 

A. That is true. 

Q. But was not to receive indemnity in the nature of any guar- 
anty for any such assets ? 

A. That is true, though there was nothing said about the notes; 
whatever I took I took as cash. 

Redirect examination : 

Q. Was you a stockholder in the State National Bank prior to be- 
coming cashier ? 

A. Not long; I could not give the date now. 
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Was any distinction made in the ownership of the two classes 
- assets of the State National Bank to which you have referred, 
when you beeame cashier, under the agreement to which you have 
referred ? 
Defendants Sidle and Langdon object to question as incompetent 
and immaterial. he other defendants make the same objection. 


A. There was no difference ; they were both owned by the State 
National Bank. 
To whom or to what corporation did this committee account 
for the assets which came under their charge? 


Same objections. 


A. If it was in eash it was paid over to me and to the benefit of 
the State National Bank. 
415 (Q). And if it was not in cash how did they account for it? 


Same objections. 


A. If it was in notes that were good and I considered good it was 
the same as cash. . 
And if it was in notes and securities which you did not con- 
sider good how did they account tor those ? 


Same objections. 
- They remained in the committee’s hands. 


. Were they under no obligation to account for those at any 
me: or to any ‘board or corporation ? 


Same objection. 


A. I suppose they were amenable to the board of directors of the 
State National Bank ; as Lunderstood it that is the board that created 
the committee. 

(). Has that committee ever accounted for the last class of assets 
referred to, to vour knowledge ? 

Same objections. 

A. I can’t answer that question, for the reason that after the first 
of January, 1878, I never met with that committee or with the direct- 
ors of the State National Bank. 

(. As a stockholder in the State National Bank, have you any 
interest. in those assets ? 

[ have none. 

Q. When was your interest as such stockholder extinguished ? 

A. When the Security Bank was opened. 

How did the Security Bank account to the stockholders of the 
State National Bank for that portion of their property which the 
Security Bank absorbed, as you have stated ? 

Same objections. 

A. They did it in this way: give the State National Bank credit 
for those notes which I was willing to take dollar for dollar, and 
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what cash they had on hand at the close of the year, and 
416 the Security Bank paid the depositors of the State National 
Bank and charged that bank with the amount so paid. 
Q. Did that balance the account ? 


Same objection. 


A. My impression is that it did not by quite an amount. 
Q. Which way did the account stand ? 


Same objection. 


A. It left the State National Bank indebted to the Security Bank. 

Q. What provision was made for paying the balance ? 

Same objection. 

A. There wasn’t any, except the original agreement, but we did 
not call on them. The original agreement was to indemnify the 
Security Bank if they paid more than they received in paying the 
depositors. Perhaps it would be proper to state that the depositors 
were all paid but one, T. A. Harrison. [is déposit was never fully 
paid. 

Q. Has the balance ever been paid the Security Bank; if so, by 
whom ? 

Same objection. 

A. Yes, it has been paid; 1t has been paid by the committee as 
they would collect ; it has been paid by the committee in connection | 
with Mr. Harrison ; I don’t know but he has paid some of it. 

Q. On the 5th of July, 1878, when you beeame cashier under the 
agreement that you have mentioned, was it any part of the agree- 
ment, or was there any understanding or guaranty on the part of 
T. A. Harrison, that he should become responsible to the stock hold- 
ers of the State National Bank, or any of them, for the collection of 
the assets of said bank ? 

Same objection. 

A. No, sir; I never heard of such a thing in the world. 

Q. How much, if anything, did the stockholders of that bank 
receive on account of their stock ? 

AI7 Same objections. 

A. I don’t know that they ever received any compensation for 
their stock, and I don’t believe they ever will; that is only my 
opinion: 

Q. Then, all the collections made on the bills receivable of that 
bank went for the benefit of the Security Bank under the agreement 
you have mentioned, did they not ? 

A. Not only so far as they paid the debt they owed the Security 
Bank. 

(). Did not Mr. T. A. Harrison take the uncollected notes and as- 
sets of the State National Bank as security for his liability under 
the agreement you have mentioned ? 

Same objection. 
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A. I have no knowledge of it whatever if he did. 

Q. Did not Mr. T. A. Harrison take all the assets of the State 
National Bank which you would not receive as good and agree to 
see the depositors of that bank paid, and was not that one of the 
conditions under which you became cashier ? 


Same objections. 


A. No, sir; there was no such agreement that [ ever heard of. 

Q. Were there sutlicient assets which you considered good when 
you became cashier to pay the amounts due the depositors at that 
tine? 

same objections. 


A. There were not into a eonsiderable amount, but I could not 
sive the amount; I don’t think there was cnough into 850,000 to 


_ 


pay the depositors; I may be out of the way; [ can't tell. 
JOUN DEAN. 
R. J. Barwin is reealled and examined as a witness for plaintiff. 


Q. In your previous cross-examination you spoke of a personal 
loan made to Mr. King. What did you mean by that”? 


415 A. I meant that I made a loan. 
(). In money or something else? 


A. In collateral security ; the security was to be used by him as 
collateral. 

(Q). What kind of collateral security ? 

A. Shares of stock in the Minneapolis Gas Light Company. 
(). Tlow mah Vv shares ? 

A. [don’t remember how many ; probably two hundred shares. 

Q). Of what nominal amount ” 

A. SLO,OOO. 

(). Were those your personal property at that time ? 

A. Yes, sir. 

(). Were they transferred to Mr. King on the books of the gas 
company or just handed over to him ? 

A. Just delivered to him. 

(). Was there any transfer on the books ? 

A. I think not. 
(). Were the shares made out In your name? 
A. Yes, sir. 

(). Did you endorse them ? 

A. I don’t remember what sort of a transfer I made, whether by 
endorsement or by a power of attorney. 

(). Do you recollect whether you made any ? 

A. T made a sutlicient transter to enable him to use them; in what 
particular shape [don’t remember. 

(). Upon the return of those shares of Las stock you were to rede- 
liver the shares of stock in the association ? 

A. | don’t know of any such agreement. 

(). Did you buy the shares of stock in the association with the gas 
stock ? 
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A. No, sir; not at that time. 
Q. You simply loaned the shares of gas stock upon the pledge of 
the shares of stock 1n the association ? 
ALY A. Yes, sir. 
.. Was this about the time you had the computation with 
Mr. King as to the amount due the State National Bank and him- 
self? 

A. I don’t remember the time. 

(). Was it in the summer of 1875 ? 

A. I ean’t tell from recollection, without reference to papers and 
deeds, what year it was in. 

. Was that gas stock or any part of it ever returned to you? 

A. No, sIr. 

Q. What became of it ? 

A. I exchanged the shares with the gas Co. for bonds. 

Q. When? 

A. At the time Rane & Brown purchased the gas property, and 
at that time the exchange was made. I can’t tell ‘the di: ate; several 
years ago. I don’t know whether before or since the sale of the 
stock of the association. 

Q. Where was the gas stock when you made the transfer to Rand 
and Brown ? 

A. I don’t know where it was. 

Q. Was it your property when you made the transfer above ? 

A. I hadn’t the custody of the gas stock certificates. I found that 
the debt of Mr. King to the Second National Bank of St. Paul, where 
he had pledged the stock as collateral, as I understood, had been 
paid. Mr. King was not accessible, and I satisfied Rand and Brown 
to deliver me the bonds upon my receipt for the bonds in satisfae- 
tion of the stock. 

Q. What kind of bonds were these ? 

A. Bonds of the Minneapolis Gas Light Co. 

Q. Of what amount? 

A. The bonds that I reeeived were of the nominal value of $15,000 
or thereabouts. 

Q. Then you made this arrangement on the basis that you 

owned these certificates of stock which you had previously 
420 delivered to Mr. King, for which you received the bonds you 
have mentioned ? 


Objected to by defendants’ counsel as incompetent and immate- 
rial. 

A. Not necessarily. 

Q. Did you own the bonds you gave your receipt for? 

A. Yes, sir. | 

(). How, then, came you to deliver an order to Mr. Brown for the 
bonds that you didn’t own ? 

A. I took the responsibility of guaranteeing Rand & Brown to 
deliver this stock. 

(). Did you ever deliver it to them ? 

A. I think I did. 


O24 THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 


Q. Where did you get it? 
A. I got it among Mr. King’s papers. 
(). By direction, order , or consent of Mr. King? 


A. No, sir. 
(). Surreptitiously ? 


A. Rather. 

Q. When did you do that ? 

A. I couldn’t tell when it was. 

(). Give the year as near as you can remember. 

A. I can’t locate the date. 

©. What was the date of these bonds? 

A. I can’t remember. 

(Q). On and prior to September 15, 1877, when, as you have testi- 
fied, you computed the amount for which the 800 shares in the 
Minneapolis Agricultural and Mechanical Association had been 
pledged as collateral security, did the gas stock referred to form any 
portion of the amount ascertained by you? 


Objected to by all of defendants as incompetent and immaterial. 


A. It formed no part of the amount computed as due the 


ere 
42] When you made that computation had the arrangement 


be hs een you ‘and Rand & Brown, which you have referred to, 
been made‘ 

Same objection. 

A. I think it had. 

Q. And you then had the bonds in your possession ? 

Same objection. 

A. No; I hadn’t the bonds. 

Q). They had been previously received, had they ? 

A. So [ stated. 

Q. In this arrangement with Rand & Brown did you transfer, or 
attempt to transfer, any interest in the 500 shares of the stock of the 
association which had been pledged to you by Mr. King to secure 
the return of the gas stock which had been loaned to him by you ? 

A. I did not. 

(Q). Did you or did you not at that time regard the five hundred 


shares of stock in the association as relieved from the pledge in re- 
spect to the gas stock ? 
Same objection. 


A. No; I did not. 
Q. Did you regard it as thus relieved on Sept. 15, 1877? 


Same objection. 


“ No; I did not regard it as relieved. 
. Has it ever been relieved ? 


matin objection. 
A. It stands as it stood at that time. 
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Q. Where were these papers of Mr. King in which you found this 
gas stock ? 
A. They were in a trunk in the vault of the bank. 
Q. Do you know who placed them there? 
A. I don’t know as a moral certainty ; I don’t know as a matter 
of fact. 
422 Q. Did you attend the sale of the stock of the Minneapolis 
Agricultural & Mechanical Association on Sept. 15, 1877? 
A. I think I did. | 
Q. Did you make any claim at that sale that there was any of that 
stock pledged on account of gas stock ? 


Same objection. 


A. I made no claim at that sale. 
Q. If there was any such hen, why didn’t you assert it? 


Same objection. 


A. I can’t now recall the reasons for my not doing it at the time. 

Q. Is that all the explanation you have? 

A. Yes, sir. 

Q. Was not.the real reason the fact that the gas stock had come 
under your control, and had been disposed of by you as your own 
property, thus relieving the 500 shares of stock from the pledge ? 

Same objection. 

A. I don’t think it was. 

Q. Are you able to state now any other reason why you did not 
assert your claim, if you lad one? 

A. 1 can now give a reason why I should not, but do not know 
whether it was the reason that controlled me at that time. 

QQ. What is your reason now ? 

Same objection. 

A. IT remembered that vou, Judge Palmer, appeared at the sale 
and read a long document forbidding the sale and warning pur- 
chasers against bidding, and as a result the persons who were pres- 
ent at the sale did not bid a large amount, and only an amount suffi- 
cient to cover the bank claim. | 

Q. Is that all the reason you can think of now that you didn’t 
assert your lien ? 

A. Yes, sir. 

(. You have testified in this case, have you not, that you 
423 held a first lien on 500 shares of the SOO that were sold on 
that occasion to secure the return of the gas stock loaned by 

you to Mr. King? 

A. That was the fact. 

Q. Such being the fact, why would you not be entitled to whatever 
these shares brought? 

Same objection. 


A. I probably would be entitled to it. 
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(). Did the notice that was given at that sale deter you from as- 
serting your first lien ? 

A. No, sir. 

Q. Why do vou refer to that then as a reason ? 

A. I regard it as a suitable reason. 

Q. Did you prepare the notice of sale of this stock of the assgcia- 
tion under which it was sold ? 

A. I think I did. 

R. J. BALDWIN. 


Cas. If. Chang, a witness produced on the part of the plaintiff?’ 
being duly sworn, deposes and says: 

Q. Do you reside at Minneapolis ? 

A. No, sir; at the town of Richfield. 

(). Do you know Wm. 5. King? 

A. Yes, sIr. 

Q. Do you know of a fair being held in Minneapolis in 1878, 
under the charge of Mr. King? 

A. Yes, sir. 

(). Did you have any connection with it? 

A. Yes, sir. 

(). What was your connection ? 

A. Seeretary. 

(). What were your duties? 
424 A. My duties were in connection with the fair; to take 
charge of the entry books in the secretary’s office pertaining 
to the entries and the management of the details of the fair. 

Q. Did you have anything to do with the financial part of the 
business in the way of keeping accounts of receipts and expendi- 
tures, paying premiums, drawing checks, or controlling or partici- 
pating to any extent in the expenditures in connection with the 
fair? 

A. No, sir, except that I might have been advised with as to cer- 
tain expenditures. 

(). Who did have control in that regard ? 

A. My recollection is that one Mr. Herricks, of Minneapolis, was 
employed that year to act as treasurer, to recelve moneys, dis- 
burse, ete. 

(Q. Who determined the amount of premiums to be paid, the 
number of buildings to be built, and other necessary expenditures 
to be made? 

Objected to as immaterial. 

A. I don’t know; it was determined by the community at large, 
as far as I know. 

(). What was Wm. 5. King’s connection with that fair ? 

A. Ile was the nominal president. 

(). State whether or not he did not have and exercise control over 
the arrangements and receipts and disbursements of the fair. 

A. [don’t know fully as to that; my impression is that he did 
not altogether. 
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Q. Who did, if he did not ? 

A. I don’t know. 

Q. How could the community at large fix the different premiums 
to be paid? 

A. They didn’t fix them. 

Q. Who did fix the amount of premiums? 

A. Col. King and myself fixed the amount offered. 
425 Q. Who determined the number, location, and size of the 
buildings to be erected on the grounds, and other con- 
venlences ? 

A. It was determined, I think, by a number of citizens who were 
a committee selected by the citizens. 

Q. Who composed that committee ? 

A. Lonly know from being present at the time of the nominating 
of the committee. I think John C. Oswald was chairman of the 
committee who put up the buildings. 

Q. Who ordered the lumber ? 

A. I presume the committee. 

Q. Were the bills for those buildings, lumber or labor, presented 
to the secretary or president for allowance? 

A. Not to my knowlege. 

QQ. What was the arrangement as to paying for those expenditures 
in the beginning? 

A. By contributions from the public—subscriptions. 

Q. Who paid out the moneys received at the fair in 1878 ? 

A. I think Mr. Herrick, and he, being very busy, I understood he 
placed some money in the hands of Mr. Brackett, as assistant, to 
pay out. 

Q. Where is Mr. Herrick now ? 

A. I don’t know. He lives in Minneapolis. 

Q. Were those bills audited or allowed by any one; if so, by whom? 

A. Not that I know of. I had nothing to do with them. 

Q. You did not allow any of them? 

A. No, sir. 

Q. Who appointed Mr. Herrick treasurer. 

A. I don’t know. 

Q. Can you tell how he was able to know what bills were to be 
paid ? 

A. No, sir. 

QQ. Did he receive any compensation ? 

A. I don’t know. 
426 Q. Did you receive any? 

A. My recollection is that I received about $50 for outlays; 
nothing for services. 

Q. Who appointed you secretary ? 

A. Colonel KKing came to me and said: “ We want you for secre- 
tary of the Fair Association, simply to run the fair, with no other. 
duties.” 

(. How much time did you give to it? 

A. I can’t say; the week of the fair and two or three months, at 
intervals. 
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Q. Who appointed Mr. King president, or was he a self-originating 
president ? 

A. I don’t know. 

(). There were no articles of association, were there ? 

A. Not as I know 

Q. Did Mr. King receive any compensation ? 

A. Not that I know of. 

Q. What books did you keep in the part of the business you had 
control of? 

A. [kept the books simply that contained the entries of animals 
or articles for exhibition for the fair. 

Q. What did you call them ? 

A. Entry books. There were about twenty or thirty of them. 

(). What books, if any, would show the receipts and disbursements 
of the fair? 

A. I don’t know, unless it would be the treasurer’s books. 

(). Did the treasurer, to your knowledge, ever make any showing 
of the receipts and disbursements? 

A. Not to my knowledge. 

(). Under the arrangement for holding the fair, as you understood 
it, to whom would the treasurer report. or account for the moneys 
received or disbursed by him ? 


Same objection. 


427 ns I don’t know. I presume the treasurer. 
. Who does know ? 
A. I Be the treasurer. 
Q. Did Mr. King keep any books in connection with the fair ? 
A. None that I- know of. 
(). To whom was the surplus, if any, to go [to] arising out of the 
fair business ? 


Same objection. 


A. I don’t know. 

Q. Was there any arrangement about it, to your knowledge? 

A. Not that [ was ever made aware of. 

Q. Did you draw and sign any chee ks yourself on the treasurer ? 

A. Never to my recollection. 

Q. Did Wm. 8. King, to your knowledge ? 

A. Not to my knowledge. 

Q. Did anybody clse, to your knowledge ? 

A. No , sir. 

(). Did you draw any instrument for any party upon which he 
could draw money from the treasurer ? 


Same objection. 


A. Not to my knowledge. 
Q. What instruments, if any, on you draw in that connection ? 


Same objection. 


A. I drew or issued certificates of indebtedness, or certificates 
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showing parties entitled to certain amounts of money for premiums 
awarded, and I “O. K’d” certain little bills for labor which I had 
contracted for myself. | 

Q. Who signed those certificates ? 

A. I signed them myself as secretary. 

Q. Any other signature ? 

A. No, sir; to my knowledge. 


Q. Did these certificates cover all the premiums that were . 
awarded ? 
428 A. The certificates made by mysclf or my assistant did. 


Q. If you can recollect the aggregate amount, or about the 
amount, please state. 


Objected to as incompetent and immaterial. 


A. I can’t recollect; somewhere from $10,000 to $15,000. That 
is the nearest I can come to it. 

Q. Have you any knowledge of the amounts of moneys received 
from the various sources of Income during the fair of 1878 ? 


Same objection. 


A. I have not. 

(. Was the fair held in the same place in 1879 ? 

A. Yes, sir. | 

(). Had you any connection with that ? 

A. Yes, sir; secretary. 

(. How came you to be secretary that year, and upon whose re- 
quest? 

A. At the request of Mr. King, as before. 

Q. Did Mr. King oecupy the same position in that fair as in the 
fair of 1878? 

A. So far as I was aware, he did. 

Q. Who was the treasurer ? 

A. Mr. J. IX. Sidle acted as treasurer and run the treasury. 

Q. Did you keep the same books in that year as in 1878 ? 

A. I did. 

Q. Any others, more or less? 

A. No, sir. 

Q. Did you have anything to do with or control over the receipts 
and disbursements of the fair of 1879? 

A. No more than in the former year, 1878. I sold certain privi- 
leges and received the money for them. - 

Q. About what amount ? 

A. Somewheres from $1,500 to $2,000. 

Q. What did you do with that money ? 
429 A. I turned it over to J. Kk. Sidle. 
Q. Were there not additional buildings erected and money 

expended on the fair of 1879? 

A. Not materially; nothing to any amount. 

(. Under whose suggestion and control was the matter of repairs, 
etc. ? 
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Q. Who appointed Mr. King president, or was he a self-originating 
president ? 

A. I don’t know. 

(. There were no articles of association, were there ? 

A. Not as I know 

Q. Did Mr. King receive any compensation ? 

A. Not that I know of. 

Q. What books did you keep in the part of the business you had 
control of? 

A. [kept the books simply that contained the entries of animals 
or articles fur exhibition for the fair. 

Q. What did vou eall them ? 

A. Entry books. There were about twenty or thirty of them. 

(). What books, if any, would show the receipts and disbursements 
of the fair? 

A. I don’t know, unless it would be the treasurer’s books. 

(Q). Did the treasurer , to your knowledge, ever make any showing 
of the receipts and disbursements? 

4 Not to my knowledge. 

Under the arrangement for holding the fair, as you understood 

it, > whom would the treasurer report. or account for the moneys 
received or disbursed by him? 


Same objection. 


427 a I don’t know. I presume the treasurer. 
. Who does know ? 

A. 5 Bt the treasurer. 

Q). Did Mr. IkKing keep any books in connection with the fair % ? 

A. None that I know of. 

(). To whom was the surplus, if any, to go [to] arising out of the 
fair business ? 

Same objection. 

A. I don’t know. 

(). Was there any arrangement about it, to your knowledge? 

A. Not that I was ever made aware of. 

Q). Did you draw and sign any che cks yourself on the treasurer ? 

A. Never to my recollection. 

Q. Did Wm. 8. King, to your knowledge ? 

A, Not to my knowledge. 

Q. Did anybody clse, to your knowledge ? 

A. No, sir. 

Q. Did you draw any instrument for any party upon which he 
could draw mone y from the treasurer ? 


Same objection. 


A. Not to my knowledge. 
Q. What instruments, 1f any, did you draw in that connection ? 


Same objection. 


A. I drew or issued certificates of indebtedness, or certificates 
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showing parties entitled to certain amounts of money for premiums 
awarded, and I “O. K’d” certain little bills for labor which I had 
contracted for myself. 

Q. Who signed those certificates ? 

A. I signed them myself as secretary. 

Q. Any other signature? 

A. No, sir; to my knowledge. 

Q. Did these certificates cover all the premiums that were 

awarded ? 
428 A. The certificates made by myself or my assistant did. 
Q. If you can recollect the aggregate amount, or about the 

amount, please state. 


Objected to as incompetent and immaterial. 


A. I can’t recollect; somewhere from $10,000 to $15,000. That 
is the nearest I can come to it. 

Q. Have you any knowledge of the amounts of moneys reeeived 
from the various sources of income during the fair of 1878 ? 


Same objection. 


A. I have not. 

Q. Was the fair held in the same place in 1879? 

A. Yes, sir. 

(). Had you any connection with that ? 

A. Yes, sir; secretary. 

(). How came you to be secretary that year, and upon whose re- 
quest? 

A. At the request of Mr. King, as before. 

Q. Did Mr. King occupy the same position in that fair as in the 
fair of 1878? 

A. So far as I was aware, he did. 

2. Who was the treasurer ? 

A. Mr. J. IX. Sidle acted as treasurer and run the treasury. 

Q. Did you keep the same books in that year as in 1878? 

A. I did. 

Q. Any others, more or less ? 

A. No, sir. 
Q. Did you have anything to do with or control over the receipts 
and disbursements of the fair of 1879? 

A. No more than in the former year, 1578. I sold certain privi- 
leges and received the money for them. 

Q. About what amount ? 

A. Somewheres from $1,500 to $2,000. 

Q. What did you do with that money ? 
429 A. I turned it over to J. KX. Sidle. 
Q. Were there not additional buildings erected and money 

expended on the fair of 1879? 

A. Not materially; nothing to any amount. 

(Q. Under whose suggestion and control was the matter of repairs, 
etc.? 
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A. Col. King seemed to have control of it with the advice of Mr. 
Sidle, Langdon & Fletcher. 

(). Any one eise? 

A. | don’t recollect. 

Q. Did you receive any compensation for your time and labor that 
year ? 

A. Yes, sir. 

Q. Who paid it to you? 

A. Mr. Sidle. 

(). As treasurer ? 

A. I can’t say he did as treasurer, but he had charge of all the 
money and paid all the bills; he paid me and settled with me for 
my services. 

(). Llow much ? 

Objected to as immaterial. 


A. I decline to answer. 
Q. Who paid the amount that you was paid ? 


Same objection. 


A. Inamed asum I thought I ought to have to Col. King. He 
gave me a note to Mr. Sidle telling him that he thought I ought to 
be paid so much and Mr. Sidle paid me. 

(). Did that cover the services for both fairs or only the fair of 
1879. 

A. It was in full for services rendered from the fair of 1878 up to 
the year 1879; including both fairs. 

Q. Did Mr. King, to your knowledge, receive any portion of those 
moneys? 

A. No, sir; not to my knowledge. 
430 Q. Did Mr. J. K. Sidle receive any compensation for his 
services ? 

A. Not to my knowledge. 

» Q. About what time did you make this arrangement with Mr. 
Sidle as to your compensation ? 

A. Immediately after the fair of 1879. 

(). State whether or not Mr. W.S. King did not occupy a large 
portion of his time in connection with the fair of 1878 and 1879, 
both. 

A. A period of two or three months each year; pretty much his 
whole time. 

QJ. State whether or not Mr. King had not the general charge and 
management of the fairs of 1878 and 1879. 

A. Ile did. 

Q. Did you not understand that the fairs were gotten up and car- 
ried on for his benefit mainly ? 


Objected to as incompetent and immaterial. 


A. I did not so understand it. 
(). For whose benefit were they gotten up ? 
A. The general public interest of Minneapolis. 
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Q. If there had been a surplus of receipts over expenditures, aris- 
ing from either of those fairs, of a definite sum of money, do I under- 
stand you to say that that would belong to the general public ? 

Same objection. 

A. I don’t hardly think it would; not in that broad sense—gen- 
eral public. 

Q). If there had been $1,000 surplus to whom did you understand 
it would have belonged ? 

A. I never knew to whom it would have gone, and don’t know 
now. 

(). Had you any claim or interest in any such surplus if there had 
been one? 

A. None whatever, except that [ might have put in a bill for ser- 

vices rendered; no contract or agreement. 
451 Q. Did you not understand that Mr. King had an interest 
in such a surplus, if there had been one? 


Same objection. 


A. I had no knowledge of any such fact. 
Q. Have you heard Mr. King say anything on that subject as to 
his being entitled to any interest in such a surplus ? 


Same objection. 


A. Ihave heard him say that he would have liked to have got enough 
out of it to pay his own expenses, but I never heard him say that 
he had any right to any surplus or any anticipations. 

(. Was a fair held on the same grounds in 1880? 

A. Yes, sir. 

(. What was your connection with that? 

A. Same as in 1879—secretary. 

Q. By request of Mr. King? 

A. Yes, sir. 

(Q). State whether there was any corporation or association of which 
you were the nominal secretary ? 

A. Not that I was aware of. 

@. Who was treasurer of the fair of 1880? 

A. V.G. Hush. 

Q. Did Mr. King sustain the same relation to this fair as to the 
other two? 

A. Yes, sir, so far as J am aware. 

Q. Were your duties in connection with the fair of 1880 the same 
as 1879? 

A. Yes, sir; no more, no less. 

Q. Did you receive any compensation for your services during 
that year? 

A. I did. 

Q. What amount? 

A. I decline to answer, except that I got a fixed sum agreed 
432. upon before I entered upon the service—other than that I had 
no interest. 

Q. With whom did you fix that amount? 
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Same objection. 

A. I fixed it with Col. King. 

(. That amount was paid to you about what time? 

A. After the fair. 

Q. In what way? 

Same objection. 

A. Paid me by the treasurer, Mr. Hush, upon an order or check 
from Mr. King. 

Q. Who was nominally appointed treasurer ? 

A. I don’t know, but [ think I was consuited as to his availability 
and general usefulness by Mr. King and others. 

(). Were there any checks or precautions taken as to the receipts 
or expenditures so that there should be no misappropriation of 
funds ? 

Objected to same as last. 

A. The treasurer had full charge of that matter. 

(Q). Did Mr. King receive any portion of the proceeds of that fair? 

A. Not to my knowledge. 

(). Was there any understanding, so far as you know, as to where 
any surplus arising out of that fair should go? 

A. Only by hearsay. 

Q. Did you hear Mr. King make any statement on that subject ? 

Objected to as above. 


A. I think I did. 

Q. When and where, and what was it ? 

Same objection. 

A. I think in our office. Mr. King said to me one day that we 
should make some monev in order that Mr. Langdon and 

453 Mr. Sidle and other owners of the property might receive 

some compensation for the use of the same. 

Q. State whether or not he did not say that if Messrs. Langdon & 


Sidle and the other parties interested were paid the amount of their 


claims on the fair-ground property said property was to be held for 
his benefit. 

Same objection. 

A. He did not. 

(). ‘The property you referred to in your previous answer was the 
property on which the fairs were held, was it not ? 

A. Yes, sir. 

(. State whether or not Mr. King did not claim to have an inter- 
est in that fair-ground property still. 

Same objection. 

A. IIe did not beyond the rights of a lessee. I have heard him 
say that he had no expectations in regard to the property whatever. 

(). When did this conversation occur ? 
\. Two or three years ago. 


_ 
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Q. Was it before the fair of 1878? 

A. I think it was. 

Q. How came he to make this statement to you? 

A. In answer to questions of my own growing out of the rumors 
I had heard in relation to the title of this property. 

Q. Was this conversation in 1877 ¢ 

A. Iam not clear—not positive. 

Q. Do you remember a sale of stock of the Minneapolis Agricult- 
ural and Mechanical Association at public auction at the city hall 
building in Minneapolis in September, 1877 ? 

A. I know nothing whatever of that sale. 

Q. Have you any personal knowledge of the amount of receipts 
and disbursements arising out of the fair of 1878? If so, state it. 

Same objection. 

434 A. I have none. 


QQ. Have you any personal knowledge of the amount of 
receipts and disbursements arising out of the fair of 1879 ? 

Same objections. 

A. I have none. 

Q. Same question repeated as to fair of 1880? 

Same objection. 

A. I have none. 

Q. Do you know Mr. J. Kk. Sidle and R. B. Langdon and Dorilus 
Morrison ? 

A. Yes, sir. 

Q. Did you participate in any meeting in which these gentlemen 
were present in regard to the fair-ground property in the fall of 
1878? ' 

A. Never, at any time. 

Q. Do you know anything about the arrangement that was entered 


. 


into about that time in relation to this property ? 
A. I do not. a 
CHARLES H. CLARK. 


Adjourned to Tuesday morning, Dec. 20, 1881. 
| Dec. 20, 1881. 

The parties appeared by their respective attorneys, and the taking 
of testimony is resumed. 

Tuomas H. CANFIELD, a witness on the part of plaintiff, is recalled 
and further examined. 

Witness shown Exhibit “ L,” being the notice to redeem served on 
Mr. Cantield by the State National Bank of Minneapolis, dated July 
10, 1877. 


Q. Did youexamine that notice when it was served upon you ? 
430 A. I did. 

Q. What amount did you understand was claimed to be 
due upon those notes to the bank at that time by the bank ? 
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Objected to as immaterial. 

A. Something over $30,000. 

Q. What amount was called for by the notes and the interest upon 
them at that time as stated in said notice ? 


Objected to as not the best evidence. 
Objection withdrawn. 


A. About $30,000. 

Q. Were you a defendant in an action brought by Mr. Baldwin 
and the State National Bank in the district court of Hennepin 
county which had been tried previous to the date of this notice? 

A. I was. 

(). Did you hear the testimony of Mr. Baldwin in that suit as to 
the different amounts for which the stock named in the notice of 
July 10, 1877, was pledged 7? 

A. I did. 

(). State what Mr. Baldwin then testified to concerning the amounts 
for which said stock was pledged to the bank and also to himself in- 
dividually. 

Objected to as irrelevant and immaterial. 


A. 810,000 to the bank, with which 200 shares of the stock of the 
Minneapolis Agricultural & Mechanical Association was pledged as 
coliateral, and three notes of Wm. 8. King—in_ the aggregate 
$14,000; also a note for 86,250 with 100 shares as collateral. 

Defendants’ counsel wishes it noted that witness answers hi’ ques- 
tion by reference to printed paper book in former suit referred to, 
and that the witness read from Mr. Baldwin’s testimony therein 
printed. 

Objected to as incompetent. 


Witness further answers: And also a personal loan by R. 
456 J. Baldwin of 810,000 of eas stock, with which 500 shares of 
the stock of said association was pledged as collateral. 

Q. I’rom that notice, “ Jexhibit Lb,” when served upon you, did 
you believe that there was about 850,000 due the bank for which 
that stock stood pledged, as claimed by the bank ? 

A. IT did. 

(Q). Hlad you also been informed, and did you believe, that said 
stock was also pledged as collateral to a debt of $10,000 of gas stock 
due to RK. J. Baldwin, as claimed by him ? 

A. I did. 

(Q). Had you been correctly informed by said notice, “ Exhibit L,” 
of the amount actually due said bank, and that said amount was 
only 815,000, or thereabouts, and that the stock had been relieved 
from the pledge for the personal debt to Baldwin, would you have 
redeemed said stoek by paving the $15,000, or thereabouts ? 


Objected to as irrelevant, Immaterial, and incompetent. 


A. L think I would. 
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Q. When was the first time that vou discovered the real amount 
that was due the bank and for which said bank claimed said stoek 
as collateral ? 

Same objection. 


A. After the sale; in September, 1877. 

QQ. Did you then know, or were you informed, that there was only 
$13,000, or thereabouts due to the bank for which they claimed this 
stock in any way excepting from the fact that the stock only sold 
for $13,000 

Same objection. 

A. That was all I knew about it. 

Q. Had you any other information on that subject except what 
the stock sold for until you heard the testimony of T. A. Harrison 


and R. J. Baldwin in this case when they testified that there was 
only $15,000 due the bank at the time of the sale? 


437 Same objection. 


A. I had not. 

Q. Did you ever know that the gas-stock debt to Baldwin had 
been settled so as to relieve this stock of the pledge which Mr. Bald- 
win claimed until that fact was developed by the testimony in this 
case ? 

Same objection. 

A. I never knew it until Mr. Baldwin’s testimony yesterday. 

Cross-examination : 


Q. Do you know that the gas-stock debt to Baldwin has ever been 
paid by King; if so, how? : 
A. I do not know, except so far as Mr. Baldwin’s testimony dis- 
closes the fact. I have no other knowledge in regard to it. 
THOS. H. CANFIELD. 


Complainant offers in evidence certified copy of a deed of the 
Minneapolis Agricultural & Mechanical Association to Dorilus Mor- 
rison and James M. Knight, bearing date eb. 25, 1878, conveying 
to Morrison nine-tenths and to Knight one-tenth of the property in 
question, which is marked “ E xhibit M.” 

Also deed from Dorilus Morrison anid wife to Jacob Kk. Sidle and 
Robert B. Langdon, dated October 22, 1878, conveying nine-tenths 
of the property in question; both filed for record Dec. 12, 1878. 
Last exhibit marked “ Exhibit N.” 

Also deed purporting to be from the Minneapolis Agricultural 
and Mechanical Association to Thomas II. Canfield, the complain- 
ant, dated Aug. 15, 1875, consideration $85,000, a true copy of which 
is attached to the original bill of complaint in this action, and is to 
be taken in lieu of the original, and admitted to be a true copy, 

called Exhibit “0.” 
The defendants, appearing, object to the last-mentioned deed of 
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the Minneapolis Agricultural and Meehanieal Association to 
ISS Thomas H. Cantield, Exhibit *O,” as incompetent and im- 


i 
mnaterial, The objection of incompetency is not upon the 
Crou id that this « Op IS not duly certified. 

Complainant further offers in evidence decision and opinion of 
the supreme court of the State of Minnesota in an action in that 
court, Wherein Rufus J. Baldwin and the State National Bank of 
Minneapolis were respondents and Thomas H. Canfield was appel- 


lant, found in vol. 26, Minnesota Reports, pages 45 to 65, inclusive, 
be read therefrom, called Exhibit ** P.” 


D. DoS. Browy, being duly sworn, testified as follows: 


‘a’ ea @ Ar om 


| . Staite vour name, age, and OCCUPAatlon. 
| ‘ > e ’ = ., * ee 
\. Dyer DoS. Brown; residence, Scottsville; age, 62; occupation, 


2 Q. How long have vou continuously resided at Scottsville, or its 


is & ae a Se ee. ee Bisii see a is 
Lt have resided at Seottsvilie sil1nee 184/. 


“ A 4 

> (). During the Past teh vears have vou been engaged in any 
business outside of the State of New York: if so, what ? 

A. T have speculated some in real estate in the suburbs of Chicago 
and Minneapolis and Nevada. 


(). Please state the number of transactions and the locality or 
rtoin vour last answer concerning Minneapolis 
\. I don’t think IT could answer all the questions about Minne- 


ly ++) 17 f , } 1? | = . tn Oe }y. 7 ’ ’ . ‘ . ’ ‘ *O 
apois Without Consulting Vy diaries Tol the last ten Vears. 


54). Do your diaries contain a true statement or memorandum of 
the transactions, or of any of them? 

A. They only state what the transactions were without the de- 

7 
bo) 6. Were any of the transactions to which you have re- 
erred In your previous answer related In any way to prop- 
erty known as the Minneapolis fair grounds ? 
A. Yes, sir. 
7). Please state in relation to the same, the nature and particu- 
lars thereot ? 

A. Jn August or September, 1880, while at Minneapolis with my 
family, | learned from various parties that there was a probability 
that the fair grounds of the Minneapolis Agricultural and Mechani- 
cal Association could be purchased from the parties In interest at a 
favorable bargain. [ thereupon made an Investigation as to the in- 
terest and title of the parties who owned the same, and finally de- 
termined to negotiate and purchase so faras [was able. [negotiated 
with Dorilus Morrison, who IT belicve is one of the defendants in this 
cause, and purchased his interest. Lalso authorized him to purchase 
for me the interest of the other parties. I don’t know how far he 


succeeded in buying, but my lnpression is that he purchased or 


n, 
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agreed to purchase the interest of two or = parties. I think he 
purchased the interest of Pillsbury or Pillsbury & Company, I don’t 
know which. I had some negotiations with Thomas Lowry, of Minne- 
apolis, with reference to some interest that he had, or some one of 
his clients had, in this property. T also had some sete vat with 
a Mr. Crosby, and also with a Dr. Goodrich in relation to buying in- 
terests of different parties. T was trying to find out who had interests 
and who could approach them,and forthis purpose [had a conversa- 
tion with a Mr. W. W. MeNair, Mr. Sidle. and Mr. Clark, the seere- 
tary of the association. | think it was the man they ealled Jacob 
Sidle. IT remained two or three davs at) Minneapolts to carry out 
this negotiation, and so many persons were absent that T was com- 
pelled to leave, and T left my business with Dorilus Morrison to make 

further negotiations and purchase as he could. Before leav- 
440 ing Minneapolis T requested Col. Wim. S. hing to keep me 

posted while T was in lowa, as he had my address, as to what 
progress Mr. Morrison and Mr. Lowry made in this matter. 

SQ. Are the transactions to which you have referred the only 
transactions or transaction vou have at any time had im relation to 
the fair-ground property ? 

A. These are all that I know of or have been advised of. 

YQ. What was the result of your negotiations or those of Dorilus 
Morrison in vour behalf in relation to these lands ? 

A. | understood from Mr. Morrison that he had purchased the 
Pillsbury interest for me and he had conveyed to me his interest. 

10 Q. Was your understanding from Morrison derived from cor- 
respondence or personal conversation, or in what way ? 

A. Both; Mr. Morrison mentioned to me at New York, at the 
Metropolitan Hotel, in the winter, about a vear ago this time, what 
he had done. It was a casual conversation, as | met him inthe hall; 
he said in substance that he had purchased the Villsbury interest, 
Morrison and Lowry and King were all together in New York, and 
some of them advised me not to purehase any more, as there had 
been an injunction served. To never had any further negotiations 
about it. 

11 (). Have vou the correspondence in your possession which you 
received from said Morrison ” 

A. I do not know; I have never had any occasion to refer to the 
letters. 

12 Q. At this conversation with Mr. Morrison at the Metropolitan 
Hotel, who else was present? 

A. I do not remember whether any one else was present at the eon- 
versation. It was only a casual conversation, which | intended to 
resume at some future time. Ifis wife had just died and | did not 
feel like talking business with him just then. 

>@. Did you have other conversations with said) Morrison in 
New York city, on or about this time, in relation to the subject of 
this fair-ground property ? 
44] A. IT did not. 
14 (. Then this casual conversation in the hall of the Met- 
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ropolitan Hotel was the only conversation between you and him at 
New York city between you and him in reference to the subject ? 

A. It was the only conversation I had with him in New York, and 
this was after | had been at Minneapolis. 

15 Q. Did you have any other conversation of any kind with 
Morrison about this time in the city of New York ? 

A. I did, in the presence of his family and friends there, but not 
on this subject. 

16 Q. To whom do you refer by the term friends? 

A. Dr. and Mrs. Kimball, who were his son-in-law and daughter, 
and Col. King and his wife, and Mr. Lowry and wife were all there. 

17 Q. Were vour negotiations with Morrison in relation to this 
property in writing, and was vour purchase of his interest to which 
you have referred in a previous answer in writing? 

A. The negotiation was not in writing; the purchase was in writ- 
ing, as | understood it. [I have seen what I supposed was a_ bill of 
sale of Morrison’s interest in the fair-ground property, and have had 
It IN MY possession. | 

18 Q. When was the first and last time that you saw that bill of 
sale, and where ? 

A. | don’t remember whether I first saw it in Mr. Morrison’s 
hands in his office at Minneapolis or not. I think that the last time 
J saw it was in my own office, inthe Democrat and Chronicle office, 
in this city; the date I cannot tell. 

19 @. Was the paper vou refer to ever recorded ? 

A. My impression is that it was not. I have no evidence that it 
Was. | 

20 Q. Have you the paper in your possession, and can you pro- 

duce it? 
442 A. I think I ean find it. 
21 Q. Are you willing to produce it ? 

A. Ido not refuse to produce it.; I have not at present any ob- 
jections. I cannot produce it to-day. 

22 Q. What is the reason that you cannot produce it to-day ? 

A. [am not prepared to produce it to-day. I think I can find it 
in the safe at the Democrat office, but | am not positive. 

23 Q. When you say you are not prepared to produce it to-day, 
do you mean it will require search among your papers to find it, 
which you cannot make to-day—or what do you mean ? 

A. What [mean is that I cannot produce it at this sitting. I 
think I will be able to produce it this afternoon, but do not say 
that I wall. 

Plaintiff’s counsel requests the witness to produce the paper this 
afternoon. 

24 Q. Was this bill of sale to which you refer delivered to you 
by Mr. Morrison personally, or how or where was it delivered to 
you ? 

A. It was sent to me by mail. 

25 Q. Can you state when this was? 

A. It was delivered to me within a few days. I wrote to Mr. 
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MeNarr, after the subpcena in this case was served on me, requesting 
him to send the paper, and it was sent. I did not know whether 
Morrison was at home. 

26 Q Is Mr. McNair your counsel ? 

A. I have no counsel; Mr. MeNair is a friend with whom I cor- 
responded at Minneapolis, and [ requested him to procure the paper 
from Morrison. Heacted for me as agent in several real estate mat- 
ters. 

27 Q. Was any stock or bonds or any other papers relating to 
this fair ground association, corporation or company, sent with this 

Morrison bill of sale, or at any time in connection therewith ? 
443 A. Without looking at the papers I cannot tell. 
28 Q. Was there, then, another paper or papers sent you 
with the bill of sale, and have you them In your possession ? 

A. I have all that were sent to me; what they are I cannot posi- 
tively say. 

29 Q. Will vou produce them ? 

A. Perhaps I will in the afternoon. 

30 Q. You mean by that that vou are not prepared to say whether 
you are willing to produce them in the afternoon ? 

A. Personally, I don’t know that I have any objection. 


Counsel for plaintiffs requests witness to produce the papers at 
the afternoon session. 


ol Q. What was the consideration, if any, which you gave Mor- 
rison for this bill of sale ? 

A. It was to be one thousand dollars less than his interest, and I 
understood his interest to be about forty-five hundred dollars. 

32 Q. Has any portion or part thereof been paid to him by you; 
and if so, how much, and in what way ? 

A. It has been paid by check on some bank in Minneapolis; by 
my personal check for about thirty-five hundred dollars. 

33 Q. Has any part or portion of this thirty-five hundred dollars 
been repaid to you by Morrison or any other person in any way 
whatever ? 

A. It has not. 

34Q. You say you understood Morvison’s interest to be forty- 
five hundred dollars or thereabouts; of what did you understand 
that interest to consist; was it stock, land, mortgage, or deed, or 
what ? | 3 

A. I understood that Morrison and other parties had advanced 
over twenty thousand dollars toward the payment of these fair 

vrounds—some of the parties more, and some less; that he 
444 had advanced a larger sum, probably, than any other man ; 

that others had advanced, some five hundred, some a thou- 
sand, and some fifteen hundred dollars; that he thought each owner 
of interest would be willing to throw off at least the accumulated 
interest on their interest; that he would throw off a thousand dol- 
lars of his claim, and that he thought others would throw off five 
hundred dollars apiece, provided that they could be assured that the 
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grounds should be held for live years subject to the right of the as- 
sociation to hold fairs annually. This I had from Mr. “Morrison. 

39 Q. To whom did you i ‘stand Mr. Morrison at this time 
that he had made these advancements ? 

A. To two trustees; I think Jacob Sidle and Robert B. Langdon 
were the trustees of the purchasers. 

36 Q. You were so informed, then, at this time at Minneapolis by 
Mr. Morrison, were you? And did he also state who these pur- 
chasers were, and the date and character of such advaneements ? 

A. I was so informed. Ile stated who they were, and gave mea 
list at his office, and the amount that each had paid in. I do not 
remember the date and amount of the advancements. 

37 Q. Please state the names of the purchasers that he gave you. 

A. I cannot state them all; there was Mr. Pillsbury, Mr. Lowry, 
General Washburn—my impression is that there was Mr. Sidle and 
Mr. Langdon; [remember George A. Brackett and a Mr. Lovejoy. 
These are all I remember. 

38 Q. When did you pay Morrison this thirty-five hundred dol- 
lars which you have previously stated ? 

A. Before I left Minneapolis, at the time of this negotiation, in 
August or September, 1880; [ left with Mr. Morrison several checks 
signed, but not filled, with the understanding that he was to fil! up 
the checks for the amounts that each claimed it could be purchased 

for. 
445 59 Q. When did you first know of these checks, or either 
of them, being filled out for thirty-five hundred dollars and 
for Morrison’s interest, and at what date was the check for thirty- 
five hundred dollars paid : 

I cannot remember when I first knew that the checks were 
filled out, whether while | was at [owa or after I got home; I don’t 
know when the thirty-five hundred dollars was paid; it was sub- 
ject to Mr. Morrison’s action. 

40 Q. You have stated in your answer to question 7 that before 
leaving Minneapolis you requested Col. William S. King to keep 
you posted while you were in Iowa as to what progress Mr. Morri- 
son and Mr. Lowry made in the matter. Did Mr. King keep you 
posted, and did he inform vou at any time in regard to he filling 
out or the payment of this thirty-tive-hundred-dollar check 

A. He communieated with me while in Iowa, but I do not. re- 
member that he informed me about what Morrison had done. 
Ife informed me that General Washburn, whose interest I desired 
to purchase, was still away, and failing to vet any information that 
required my return to Minneapolis, as I had intended when I left 
there, I returned home. I don’t remember that I heard of the 
thirty-five-hundred-dollar check until after I had returned home. 
! think soon after IT got home Col. Kine came here and informed 
me that Morrison had filled out the check for Morrison’s interest, 
and that also he had purchased the Pillsbury interest and used my 
ehecks to pay for his interest and that of Pillsbury. 

41 Q. What was the extent of your correspondence with Col. 
King while you were in Jowa ? 
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A. I cannot remember; it was mostly by telegraph ; I may have 
had a letter. 

42 Q. Do you mean to say that vou were in frequent communi- 
eation with him while you were in Iowa ? 

A. I was only there about a week, and received from him two or 

three telegrams and possibly a letter. 
446 45 Q. You state in your answer to the 55th question that 
Mr. Morrison stated to you that Jacob Sidle and Robert B. 
Langdon were trustees for the purchasers. Did he state anything 
further to vou at that time or subsequently in relation to the par- 
ticulars of this trust or how the proceeds were to be distributed 
among the purchasers ? 

A. As nearas I ean remember, he stated that the trustees and 
the other parties interested in this property had purchased it for 
the purpose of keeping it for fair-ground purposes, in the expecta- 
tion that the fairs would be about the only advantages they would 
derive from it, except to get their money back; that every party 
had the right to sell his own interest and to fix his own price; that 
he thought that all the mterest could be purchased for from fifteen 
to twenty thousand dollars, provided the parties understood that it 
could be kept open for fairs for five years, 1f the association desired 
it. I stated to him that I was willing to undertake the purchase of 
it if it could be purchased for fifteen thousand, and that I would 
give him latitude to purchase it if the interests did not all exceed 
seventeen thousand dollars, and that [ would deposit five thousand 
dollars in the bank there subject to my checks, which he then held, 
and that upon learning, while in lowa, that he had arranged for 
the purchase of these interests [would send from there ten thousand 
dollars more to the same bank and he could use it for the purchase 
of the same, the cheeks [for] which IT had left with him. He did 
not state how the proceeds were to be distributed. 

44.Q. You understood, then, from Morrison that this property 
was put into the hands of Sidle & Langdon in trust to pay from the 
proceeds the advances made by the parties whose names he gave 
you, did you? After the payment of these advances what did you 
understand was to become of the surplus, if any, over and above 
the advances ? 

A. I understood from Morrison that these parties in inter- 

447 est in the fair grounds were Joint owners of the property, that 

Sidle & Lanedon were trustees for all parties in interest, and 

that any party could sell his own interest and the purchaser would 
become a joint owner subject to the trust. 


Recess to 2.10 p.m. 

240P. Mi 
All present. 
Examination of D. D.S. Brown resumed by Mr. Wittrams. 


45 Q. Have vou the papers which in the examination this fore- 


noon I requested you to produce ? 


A. I have. 


~~ . 
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46 [Q.] State what you have. 

A. | have a bill of sale executed by D. Morrison, reciting that he 
had sold to me in consideration of thirty-six hundred dollars all 
lis inherent in the certificate produced—a certain certificate dated 
October 22, ISTS, and executed by R. B. Langdon and J. Is. Sidle. 
| know the signature to be that of Morrison, and I believe that of 
Sidle to be his; also a contract to me, signed by Charles A. Pills- 
bury and Charles A. Pillsbury and Company, in consideration of 
the sum of fourteen hundred dollars, conveying to me certain claims 
for two thousand dollars and interest owned by them in the lands 
on which the Minneapolis Exposition was held recently, said lands 
being held in trust by R. B. Langdon and J. Kk. Sidle. 


These papers are introduced in evidence and copies of them are 
annexed, marked Plaintiffs Exhibits “A, B, & C.” 


47 Q. Did vou receive these three papers at the same time, and 
are they all the papers you have received from Mr. Morrison and 
Mr. McNair in relation to the fair-ground property, or in relation to 
this action ? 

A. These are all except letters from McNair. I think T received 

all these papers at the same time, or about the same time. 
448 48 Q. When did you receive these; was it during the 
past week ? 

A. It was during the past week. 

49 Q. Did a letter accompany them; if so, from whom ? 

A. Yes; from Mr. MeNair. 

90. TTave you that letter? 

A. I dot know; it may be at my office. 

O1 (Q. Have you seen it to-day, or when did you last see it? 

A. Think I saw it in my office last I'riday or Saturday. 

52 (). You received it, then, since the subpcena for your examina- 
tion was served upon you ? 

A. Yes, sir. 

93 (QQ. Did the letter contain anything in reference to the ex- 
hibits “A, B,and ©,” or anything in reference to this suit? 

A. It contained other matters. I don’t think it contained other 
than a reference to the papers transmitted. It contained an allusion 
to the suit and an inquiry. I received two or three letters from Me- 
Nair and one from young Morrison rece ntly, and they contained 
allusions to the suit and answers to my Inquiries. 

54 Q. Are you willing to produce these letters ? 

A. Tam not. I would be willing if I thought they would throw 
any light on this case, but I don’t think they would. 

po) 4). In one of the exhibits which you have produced there is 
an allusion to the grounds being used for fair purposes ; had they 
been so used and for how long a time? 

A. They had been so used for some years—I don’t know how 
long. 

ov (). 
A. 


Under whose management or direction were they so used ? 
he Minneapolis Agricultural Society. 


\e 
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57 Q. Under whose immediate management, or who was_ the 
principal conductor of the fairs? 

A. Col. Wm. 8. King was president and J. K. Sidle was  treas- 

urer. 
449 085 Q. Are you personally acquainted with these gentlemen, 
and for how long a time have you been so acquainted ? 

A. I have known Mr. Sidle for three or four years and Mr. King 
since June, 1848. 

59 Q. You have been on terms of great intimacy with Mr. King, 
have you not? 

A. Yes; for the last twenty years. 

60 Q. I understand you to sav that vou and your family were 
visiting his house at the time you made this arrangement with Mor- 
rison in September, 1880, were vou not ? | 

A. J was for the first ten days of September. 

61 Q. Who were the various parties whom you state in your an- 
swer to the 7th question informed you that there was a probability 
that the fair grounds could be purchased at a favorable bargain ? 

A. The first person who spoke to me was W. W. MeNair and Mr. 
Lowry ; also Mr. Morrison, George Brackett, William 8S. King, and 
some others whom I do not recollect now. 

62 Q. Did you have any conversation with King in relation to 
the details or reason of such purchase at any time? 

A. In general, but not in detail. 

63 Q. Where did such conversation take place ? 

A. In Minneapolis while [ was there. I knew nothing about it 
before. 

64 Q. You did not then go from here to Minneapolis for the pur- 
pose of making negotiations concerning this land, did you ? 

A. I did not have that in particular view when I left here. 

65 Q. Who first called your attention to the subject of this pur- 
chase or negotiations therefor? 

A. Mr. McNair; I think it was either him or Mr. Morrison; they 
both spoke to me about it the same afternoon. 

66 Q. Was tnis the first purchase you had made of Minneapolis 

lands? 
450 A. No; I owned land there at that time, and do vet. 

67 Q. You have stated that you authorized Mr. Morrison 
to negotiate for the purchase of the interest of parties in the fair- 
ground lands with the proviso that the same should be used for five 
years for fair purposes ; 1s that so, and did you‘purchase the interests 
of Morrison and Pillsbury with that proviso ? 

A. I agreed with Morrison that if he could purchase the prop- 
erty for less than seventeen thousand dollars or thereabouts it would 
be with that proviso. 

68 Q. Who did you intend should have the management of the 
fairs In that event? 

A. The people of Minneapolis, represented by that association, I 
suppose. 

69 Q. Did you have any conversation with Col. King or with Mr. 
Sidle on that subject ? 
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A. T did with Col. Ning and others, T think, ineluding Mr. Sidle. 
700). Previous to vour nevotiations with and purchase of Morr1- 


son’s interest did vou have any conversation with King in relation 
thereto? [ft so, at what time and place? 

A. Thad repeated conversations with him which I can’t remem- 
ber: T consulted him trequently about the property ; I don’t know 
the thme and plac 


fl). Did vou at anv time have any understanding or arrange- 
nent with Col. King in regard to the contract or management of 
airs on this property in case vou accomplished vour purchase ? 

(24) Did vou have any conversation with King at any time in 
Rochester or New York city In relation to vour negotiations about 


A. | think I did, either here or in New York city; I think 
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78 Q. In the conversation with Morrison, MeNair, Sidle, or Kine, 
or either of them, was anything said by either of them that they 
did not wish to do anything in relation to this property without 
consultation with or consent of Col. Ning? 

A. I think some of them—whieh, I don't remember—said that 
they would be glad to sell, and would sell, if they could sell to a 
friend of King’s with his consent or approbation. | 

7) Q. Was it not the understanding that Morrison and the other 
parties interested in this property were tryn ig to assist King by their 
negotiations Im respect to this land, and aid him if they could by 
their disposal thereof—that is, did they not, in their conversations, 
or that of any of them, in substance, tell you that that was their 
wish, desire, and intent”? 

A. I do not know: [ drew the inierence from the conversation 
that they wanted fairs held there for a term of vears, and they 
wanted some one to purchase who was a friend of King’s and who 
would be pecuniarily responsible for the suecess of the fairs and 
encourage him to hold the fairs and relieve them from levine responsi- 
bilities for the same, and for that purpose were willing to deal liber- 
ally with the purchasers. 


D. DS. BROWN 


455 Circuit Court of the United States. District Ot Minnesota. 


Thomas H. CANFIELD 
vs. 

THE MINNEAPOLIS AGRICULTURAL & MECHANICAL ASSOCTATION ef @/, 
JAMES M. CaLpwe.t, a witness called on behalf of the plaintiff 
herein, and residing at Philadelphia, Pennsvivania, more than one 
hundred miles from the place where this cause Is to be tried, being 
duly cautioned and sworn to tell the whole truth, and bene Care- 

fully examined, deposes and says as follows: 
I reside in Philade! 
r 


the year 1875 was cl 


C 


nia, and did so in 1S73. Mv occupation nn 
in the banking-house of Jav Cooke & Co. I 
was engaged in the bond department. The 7.30 gold bonds of the 
Northern Pacific Railroad Company, first mortgage, were dealt in by 
this department. TI was famil liar with those dealings. I was one of 
the salesmen. The value of those bonds in September, 1873. was 
par and accrued interest. That was the value between the 12th and 
18th of September of that vear. [ know the sales made during that 
period, 

The amount of sales between the 10th and thi Pag was about 
fifteen thousand. These sales were made through the P hiladelp hia 
house of Jay Cooke & Co. They were sold for par and accrued in- 
terest. The amount of sales irom September Ist, IN75. to Se vt ember 
sth, S75, Including the morning of the 1sth, was ab OUT SIXTV thou- 
sand dollars. The market value of bonds at that time was (par rand 
accrued interest. The date of the suspension of Jay Cooke r Co, 


was the eighteenth day of September, 1878... The value of the bonds 


44—175 
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in New York was the same as here—par and accrued inter- 
454 est. ~The sales of Northern Pacific bonds made in New York 

were reported to the Philadelphia house and entered on our 
general books here. The sales in New York were at par and ac- 
crued interest. The total sales from January 1, 1875, to September 
18, 1873, inclusive, were about one million eight hundred and fifty 
thousand. This ineludes the New York sales and all others made in 
Boston and through other agents elsewhere. All such sales were 
reported to the Philadelphia house. <All these sales were at the same 
rate. There was no change in the value of the securities during 
this period, to my knowledge. | 


JAMES M. CALDWELL. 


J. FRANK WAMALING, a witness called on behalf of the plaintiff 
herein, and residing at Philadelphia, Pennsylvania, more than one 
hundred miles from the place where this cause is to be tried, being 
duly cautioned and sworn to tell the whole truth, and being care- 
fully examined, deposes and says as follows: 

I reside in Philadelphia and lived there in 1878. My occupation 
in September, 1875, was general book-keeper for Jay Cooke & Co. I 
was cognizant of the value of 7.50 gold bonds of the Northern Pa- 
cific Railroad Company. The value of those bonds in September, 
1875, was par and accrued interest. I know there were sales at that 
price. That was the regular fixed price. The only deduction from 
it was agents’ commissions. The market value was par and accrued 
interest. ‘That value continued all the way up to the time of the 
failure. ‘The New York house in the matter held the same position 
as other agents, reporting all sales to the Philadelphia house. The 
totals of all business at the end of each day would come into the 
general books under my supervision from the book-keepers of the 
several departments. Thus the sales came under my general knowl- 

edge as chief book-keeper. Any correspondents having run- 
455 ning accounts with Jay Cooke & Co., who bought Northern 
Pacific bonds, had their purchases entered on my journal. 


J. PF. WAMALING. 
United States Circuit Court, District of Minnesota. 
Thomas HH. CANFIELD 
vs. 
THE MINNEAPOLIS AGRICULTURAL AND MercHANICAL ASSOCIATION. 
Pursuant to notice, the parties appeared, the plaintiff by EE. C. 
Palmer, Esq., C. Ik. Flandrau, Esq., and the defendants by W. W. 
McNair, Esq. 
Geo. Bb. Wricit, a witness produced on the part of the plaintiff, 
being duly sworn, deposes and says : 
[I reside in Minneapolis, Minn.; have resided there most of the 
time for the last 26 years; am engaged in real estate business mostly ; 
am acquainted with the fair-ground property, so-called, in Minne- 
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apolis; I was acquainted with the value of that property in 1873. 
In my judgment, in the summer of 1873, a fair value of that prop- 
erty was $1,000 per acre. I know Thomas H. Canfield, the com- 
plainant i in this action. I knew of his purchase of that property in 
1873. I acted as his agent in taking possession and leasing it. I 
“een it to Geo. A. Brackett, of Minneapolis, one of [the] defendants 
herein. He took possession under that leasing. I have a copy of 
the lease. (Witness produces paper.) That paper is a letter-press 
copy of the lease. (Paper offered in evidence.) 

Objected to by defendants as incompetent and immaterial. 
456 — Said objections do not extend to the paper, on the ground that 

the paper is a copy. 

Paper marked Exhibit Q, and herewith returned. 

Mr. Brackett continued in possession under that lease during that 
season. It was renewed a year at a time for the years 1575, 1876, 
and 1877. 

All oral testimony as to renewals objected to on the ground that 
it is incompetent. 

I don’t remember of any other written lease or renewals. My best 
recollection is that the renewals were oral, continuing this lease on 
the same terms. Mr. Brackett paid thes stipul: ited rents for the years 
1874, 1875, and 1876. Part of the money was paid directly to me, 
and a part of it, I think, was paid directly to Mr. Canfield. 


Last part of above testimony objected to because it does not appear 
whether same was hearsay or what. 


I continued to be and acted as agent for Mr. Canfield during 
those years. 

Q. Did you render an account to Mr. Canfield of your doings as 
agent, or pay over any money received as rent from these premises 


Objected to as immaterial and incompetent. 


A. Yes; I rendered an acccount and paid over to Mr. Canfield all 
that I received, except what I expended for repairs and work at the 
fair grounds. There was about $7 paid for repairs of fences and 
some other little repairs, all amounting to some ten or twelve dol- 
lars. It was for the whole time, though I think it was all rendered 
during the first vear. Mr. Brackett continued in possession during 
the year 1877—that is, during the summer season; 1 know nothing 
about it after the fall of 1877. I demanded rent of Mr. Brackett for 
that year—1877 

Q. State why he said he did not pay it, if he said anything 
about it? 

Objected to as incompetent. 

457 A. IIe made no.objection until some time in September of 

that year. He then refused to pay, saying that he had been 
ordered not to; I don’t remember that he stated by whom. I re- 
member several fairs being held there, but don’t remember posi- 
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tively the date, but I think fairs have been held there in the fall of 
the year for the last four years. In my judgement that property was 
worth in October, 1878, about $1,100 per acre. 

Q. What is its value now per acre ? 

Objected to as immaterial. 

A. About $2,200 an acre. You can strike out the word about in 
this and previous answer as to value. 

Cross-examination : 


My business for some fifteen years was civil engineer or surveyor. 
The rental which I got was about one-third of one per cent. on my 
valuation, 

Last answer objected to as immaterial. 

The lessee was not to pay any taxes that I know of. 

Q. During the years of this leasing by you what were the annual 
taxes on the premises ? 

Objected to as incompetent, Irrelevant, and Immaterial, and as 
not proper cross-exam ination. 

A. I don’t know; ean’t say what was the comparative value of 
the rental ef this property for the two years succeeding those for 
which I rented it; can’t tell how the rental would compare with 
previous years as to value. 

Q. At the time of the purchase in 1873, which you speak of, by 
Canfield, were you and plaintiff Canfield both officers in the same 
land company ? 

Objected to as incompetent, irrelevant, and immaterial. 

A. Ife was president of a land company, of which I was agent, 

in Minnesota. I advised this particular purchase at the 
458 price [ understood he was to pay for it. I have no interest 
now In the result of this particular suit, and never had any. 


GEO. B. WRIGHT. 


A. ©, Austin, a witness produced on the part of the plaintiff 
being first duly sworn, deposes and says: I live in Hennepin Co., 
Minn., and have for the last twenty-five years, and in) Minneapolis 
for the last nine vears. While I have lived in Minneapolis I have 
been in the real estate and loan ageney business. I am acquainted 
with the fair grounds in Minneapolis, so called. [ have to some 
certain extent been familiar with the situation and value of that 
property since I have lived in Minneapolis. My judgment is that 
in the fall of 1S78 that property was of the value per acre of from 
$1,000 to 81,200; perhaps the former sum. 

Q). What is it worth now per acre ? 

Objected to as immaterial. | 

A. $2,000 per acre. The city of Minneapolis has been growing in 
the direction of this Jand and around about it. 3 

A. C. AUSTIN. 
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NELSON WILLIAMS, a witness produced on the part of the plaintiff, 
being first duly sworn, deposes and says: I have lived in Minne- 
apolis about twelve years. My business is real estate. I am ac- 
quainted with the fair-ground property at Minneapolis; am ac- 
quainted generally with the value of property in Minne apolis. In 
fall of 1878 I should, in my judgment, value that property at from 
$900 to $1,000 per acre ; perhaps $1,000. The city at that time had 
begun to grow in that direction and about that property. 

Q. What is the fair value of the property how per acre ? 


459 Objected to as immaterial. 


A. In my judgment it is worth $2,000 per acre at the present 
time. Since 1878 up to the present time the city has been improv- 
ing more or less all the time. It is now growing in population and 


wealth very rapidly. 
NELSON WILLIAMS. 


Bernarp A. LEE, a witness produced on the part of the plaintiff, 
being first duly sworn, deposes and says: I have lived in Minne- 
apolis eleven and one-half years. I have been engaged in real 
estate business there since 1872; have been acquainted with the 
ralue of real estate in Minneapolis during that period. Iam ac- 
quainted with the fair-ground property, so called, in Minneapolis. 
The value of that property in the fall of 1878 was $1,000 per acre, 
taken as a body. 

(). What is its value now per acre ? 

Objected to as immaterial. 

A. I should say about $1,800. 

BERNARD A. LIE. 

Plaintiff rests. 


460 Exurcsits TO PLAINTIFE’s TESTIMONY. 
Exhibit “A.” 


This agreement, made this 3lst day of December, 1877, by and 
between Dorilus Morrison and J. M. Knight, of Minneapolis, Minn., 
witnesscth : 


That, in consideration of the sale of seven hundred and twenty 
shares of the capital stock of the Minneapolis Agricultural and 
Mechanieal Association by said Knight to said Morrison for the sum 
of twelve thousand four hundred [and] thirty and 34,7, dollars, the 
said Morrison assumes and agrees to pay the costs, expenses, and 
charges incurred and to be incurred in or about certain legal pro- 
ceedings instituted in respect to the said shares of stock and in re- 
spect to the real estate of the said association, in which the State 
National Bank of Minneapolis and Rh. J. Baldwin were parties. 

And the said Morrison further agrees that eighty shares of the 
stock of the said Minneapolis Agricultural and Mechanical Asso- 
ciation, now held by the said J. M. Knight, shall be represented in 
the proportion which said eighty shares bear to said seven hundred 
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and twenty shares in any reorganization of said association, or in any 
property which is or may be represented by said stock. 
This agreement shall bind the assigns and legal representatives 
of the respective parties. \Witness our hands and seals. 
DORILUS MORRISON, — [seat. 
J. M. KNIGHT. [ SEAL. 


In presence of— 


Rh. J. BALDWIN. 


46] Exnipitr 


4 B ? 


In consideration of the sale this day made by the State National 
Bank of Minneapolis to J. M. Knight of eight hundred shares of the 
capital stock of the Minneapolis Agricultural & Mechanical Associa- 
tion, Which said sale was made at public auction, and was made by 
virtue of a pledge of said stock to said bank as collateral security, 
and of the sum of thirteen thousand dollars in hand paid by said 
Knight for said stock, the said bank and the undersigned stock- 
holders therein hereby guarantee to said J. M. Knight, and to his 
executors, administrators, and assigns, that it had a lien upon said 
shares of stock and had a right to sell the same at the time and in 
the manner of said sale, and that said sale was in all respects valid 
and effectual to pass the title to said shares of stock, and that said 
bank and the undersigned will guarantee to said Knight, his execu- 
tors, administrators, and assigns, the title acquired at said sale in and 
tu said shares of stock and to all of the same. : 

In witness whereof the said bank has caused its corporate seal to 
be attached herete and the signatures of its president, and the said 
stockholders have hereto aftixed their hands and seals. 

[Seal of State National Bank of Minnesota. ] 
T. A. HARRISON, President. 
Rh. J. BALDWIN. [SIEAL. 
T. A. HARRISON. — [srar. 


Signed in the presence of— 


ALFRED J. DEAN. 


In consideration of twelve thousand four hundred thirty and 1,3; 
dollars to me in hand paid by Dorilus Morrison, the receipt whereof 
is hereby acknowledged, I hereby sell, assign, and transter to said 

Morrison seven hundred and twenty shares of the capital 
462. stock of the Minneapolis Agricultural and Mechanical Asso- 

ciation, and I also sell, assign, and set over to said Morrison 
the within guarantee of title in and to said shares of stock. 

Witness my hand and seal this 51st day of December, 1877. 


J.M. KNIGHT. [sear] 


In consideration of the sum of thirteen thousand dollars to me in 
hand paid by Jacob Kk. Sidle and Robert B. Langdon, the receipt 
whereof I hereby acknowledge, IT hereby sell, assign, and transfer to 
said Jacob Ix. Sidle and Robert Bb. Langdon seven hundred and 
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twenty shares of the capital stock of the r,s Agricultural 
and Mechanical Association, and assign and set over to them the 
within guaranty of the title in and to said shares of stock to their 
own benefit. 

[On margin in pencil :] Oct. 22, ’78. 

D. MORRISON. [sear] 
Attest: WM. LOCHRAN. 
Exuipir “ C.” 
MINNEAPOLIS, October 22, 1878. 

Whereas divers persons have advanced tous, J. K.Sidleand Rh. B. 
Langdon, sums of money amounting to twenty-nine thousand six 
hundred and sixty-eight dollars and 4',%;, wherewith we are to pay 
off and liquidate the indebtedness of the Northwestern Mechanical 
& Agricultural Association as to particular matters, and also to pay 
off certain incumbrances heretofore resting upon an undivided nine- 
tenths of the fair grounds in the city of Minneapolis, of which sum 
W. D. Washburn, of said city, has advanced twenty-five hundred dol- 
lars; and whereas we have at this date received from Dorilus Mor- 
rison and wife a deed of the same undivided nine-tenths of said fair 
grounds, the title to which is, however, in litigation ; we therefore 

agree that, in case the result of said litigation shall be to 
463 validate our title, we will, as soon as may be reasonable, after 

one year from the date hereof, sell said land «and from = the 
proceeds of such sale pay said advances to the persons severally 
making the same, with interest at the rate of ten per cent. perannum, 
if che sum realized from such sale shall be sutlicient to cover such 
payment. 

But if the procee ds of such sale shall not be sufficient pay such 
advances and interest in full, then we agree to pay and apply such 
proceeds in payment of such advances pro rata to cach person in pro- 
portion to the amount of the advance by him made. 

This is the extent of our obligation in the matter, and if our title 
to the said land shall fail, then no duty or obligation whatever rests 
upon us. 


J. Kk. SIDLE. 
. Bb. LANGDON. 


Exuipir |. 
MINNEAPOLIS, Minn., Jay 10, 1881. 
D. Morrison, Fair Grounds Bld’g Coim., 
Bought of Farnham & Lovejoy, 
Manufacturers of pine lumber. 


Dr. 

1878, July 17. Dimension, 7,624---~--- arene sadudeniteatientihe 110 74 
First feneing, 0,200___- - eirmidialihieameaiiuidie S400 
| 147 00 

25. Damension, 19,3/72..................« 2S1 15 
Le ae >< ae 213 33 


Cartage on above...... .......-...++- 16 80 


« <v * 


og he ia 
YS" 
“2 


2 Det 
502 


Oct. 


1878, July 


Oct. 


Dee. 


Sept. 


Nov. 2? 
Nov. 
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Cartage on three loads lumber from 
Clark @ MeCihnt0...... 4-2 e ne svn sme 4A 50 
Com. fumber, 177 ,140..........42 see 2,496 74 
A Te 969 OO 
II sini seisteriectncenneises snes ensssat seep eciaiincnananniai 60 45 
I ae caine scm 200 00 
SI siti sess c nc tte ania sn cites seabait D9 OO 
NT eich inns ccs iicecicine tai o1 ort 
Se a ee 5 24 
hiner 5 10 
TN tieteciphie. pinscher acacia aie 1 45 
NN eit ieisthicasniicienie caiman simatauaceisdaieibiaslaliasita ol 6S 
CI IID ussite sei it. 106 40 
Be I Sa ice sss 45 OO 
Second fencing, 3000 ...... .........6..6 oo OO 
I acti nis aiteine nce easinscrin sadhanabiminalicabiagal do 40 

Subscription collected of us and Stetson 
Fa a icant it eit secon: sciseamnasina tatiana 25 00 
Order from Peter H. Aley for lumber-- 30 OO 
$9,018 05 


MINNEAPOLIS, Minn., May 10, 1881. 


D. Morrison, Fair Grounds B’ld’g Com., 


Bought of Farnham & Lovejoy, 


Manufacturers of pine lumber. 


Or 
ee $200 
By G. W. Hale & Co., sub_--_-- -- $100 
By Dunham & Johnson, sub. -.- - = 
ee | 25 
By P. 200an, 900......-.+..-..- D 
By Stetson & Nelson, sub.-----~-- 20 
By A. D. Mulford, sub.---------- 25 
- 215 
By cash, his check Second Bank ~----- 442 
By 30 M. No. 1 shingle from McMuilen, 
RR Sea eT PRE EN 24 
BE aaciesiadinlesshnsitisiienelaedenaiehaiiaays taiasioniamianiieen 40 
er 8s ON iikind sheeimacen ane 1,000 
W. D. Washburn’s note__-_-_-------- 2,900 


OO 


$4421 07 
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0) 
Date. 
0 
4 
4 1878. 
() Nov. 21 
_ o)*s) 
) as oe 
> 23 
> Dee. 12 
) 
) 9 
) 13 
14 
16 | 
° 
ie 
7 
| 17 
| 
18 
466 
Dec. 18 


Exuipitr F. 


I. 


| Ch’k J. 


79 00 
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} 
} 
} 


apolis. 
| | 
| Number. | Aim (’t. Date. 
| 
| | 1878. | 
Check __. _---------! 8,646 55 | Nov. 20) 
~ Cheek-book .._. .__.- 1 00 | 
| J. K. Mutz, lab. ._- 75 OO! 
| Premiums . .__. .. .- 1 50 | 
Rh. B. Langdon & Dee. 24 | 
_ | een ere 146 47 | 
Hennepin Co. treas., | S79. 
| for taxes on fair | | 
| grounds .... ~..--| 2,107 20.) M’ch 3 | 
| 8ch’ks, prem. 6, 5, I 
| =. 20, &, 35, 20, 15___| 120 00 | 
Cheek St. Paul | | 
| Glebe eas. ....| 120 00 | 
| Ch’k Graphie P’n’e | | 
ee ae 500 OV 
6 ch’ks, premiums | | 
73, 10, 10, 40, 40, | | | 
 : eee 191 00 
~Ch’k M. J. Rogers __| 400 | 
Five ech’ks, prems. | | 
$45, 33, 13, 8____- | 
«BA ch’ks, prems, ..... 67 OO | 
5 2 45 23 
2 5 SO § | 
50 5 10 8&8) 
| 30 3 50 2] 
| § 3 40 3) | 
| 10 5 3 1) | 
| 3 3 3 1) 
| 8 HH 38 1) | 
| 5 2 & #8 
| 1 150 8 8] | 
| ee | 
| 4 50 60 200% 10 | 
155 8 25 15 
a a 7) : 
| 1,039 00 | 
#(C, R. Smith. 
| | 
~—Ch’k R. B. Lang- | 
| don, for Winona | | 
| ne 6 OO | 
\Ch’k L. Nagle, 
| printing va-- ===] 25 00 | | 
_ Ch’k for ch’k-book__! 2 00 | | 
_Ch’ks, premiums | | | 
| 10, 80, 10, 4, 4, | | | 
| is Miiciisstetin ntibessinnincd 115 00 | 
-Ch’k A. H. Moore... 150 00. | 
i | 
Ch’k H.C. McDow- | | 
| et oa 
| 
| 


Mutz, | 


_——_—aeae oe 2 oe oe oe oe 


| labor 
45—170 


75 OO 


Remit’nee or-collec- | 


| Johnson 


tion, 


Lanedon 


-——— ee Oe 


Oswald 
Pillsbury -- 
Prems. Casey 

Smith, er. back —_—: 


J. kK. Sidle 


Am’t. 


7,000 
1,000 
2 OOO 
2,000 


200 


2,500 


Langdon in Account with the First National Bank of Minne- 


O00 
OO 
OU 
OO 


O00 


00 


oot 


Date. 


1878. 


Jan. 


| 
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Exuipir F—Continued. 


Number. 


Ch’k L. A. Hitch- 
ee eee 
C'k Chas. Robinson, 
for rec’e 2 deeds_. 
Ch’k M. G. Telfer, 
for old insur’ce__- 
5 ch’ks, prems. 10, 
3 SS Geen 
Ch’k A. Stewart ___- 
Ch’k Winona Rep... 
Cheek Stillwater 
Messenger 
Ch’k G. W. Hale, 
for Wadena Tri- 


Ch’k, premium, __-_- 


Ch’k V. G. Hush, 
for money ad- 
vanced by him to 
pay freight_ ....-- 

Ch’k, premium, .__- 

Ch’k KE. A. Stevens, 
for advertising -_~- 

Ch k, premium  —... 

Ch’k Wesly Neil__- 

Ch’k St. Paul Gro- 
ee ee 

Ch’k, premium ___- 

Ch’k Hashon & 
er 


To balance... 


CR. 


Amt. 


28 
130 


25 


4 00 


9 OO 
3 OO 


22 35 
14,691 77 
8 25 


140 
00 | 


14,700 00 


‘| 


00 | 
2 00 - 


Date. 


Remit’nce or colleec- 


tion. 


Amt. 


eS ae 


% 
‘7 
t 
r 


-_ 


14,700 00 


8 25 
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467 EXHIBIT “G.” 
“s Dr. First National Bank. Cr. 
| 1879. 
-“ Sept. 1. To Dep. E_--- $66 50 
= § " K_--- 1,651 25 
- | . ; er 570 50 
“ ¢. . Ke. = 8,901 00 
* @ . A.--- 1,102 00 
* | *@ J---- 9,686 25 
- = ' ; 2.620 OO 
= “ {.._-_. 98,842 75 
* &. . A__-. 1,344 00 
= © “ Emp. T.- 288 50 
+ = ” ; 629 50 
“ 6. . K.--. 1,462 50 


$27,164 7d 
468 Exuipsit “ H.” 


Minnesota “Agr.” & “Mech.” Association. 


1880. Debit. Credit. Bal’ne’s. Debit. Credit. Bal’ne’s. 
July. 
> 2 Ford. 988 34 $988 34 $46,751 29$46,3851 29 $199 52 
- Sept. 
29 23 $50 00 938 34 D0 97 148 55 
380 24 350 00 S888 34 120 O00 28 55 
31 27 50 OU 838 34 10 00 18 50 
Aug 
3 28 16 50 821 84 2 00 16 5d 
Oct. 
5 2100 00 721 S84 2 00 14 55 
6 7 8 46 7135 59 9 37 9 18 
7 25 21 00 692 39 » OO 18 
9 2.125 00 OO7 oF) 18 
$46,351 29816,551 29 
12 120 00 147 359 
16 12 00 455 39 
17 25 60 88 ott OG 18 18 
- 20 550 00 175 44 
| 21-185 00 360 44 
23 125 00 185 44 
24 100 00 So 44 
209 103 37 QSS SI 
26 ~~ 207 50 1,196 3 
469 


1,621 51 
200 OU 1,421 5 


ee Siete 
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306 
28 96 16 
30 200 42 
31 G7 oO 
Sept. 
1 2775 00 
2 O11 SY 
3 955 OO 
4 907 46 
4 120 79 
6 212. 8S 
S Dio 2d 
iv) 612 00 
11 “pee OO 
135 7 ae 65 
13 47 (72 OA 
14 12.1 ISS 18 
14 
15 1687 65 
16 
16 1,608 90 
17 
17 835 36 
1S 996 OO 
2() 164 20 
2] 26 OO 
2? 
y 127 8d 
20 
ATO 


1,512 47 
1,712 89 
1,780 39 


7,080 535 
7,295 4] 

7,558 64 
5,480 
15,177 
28, 1. 17 27 
29,919 3] 
40,117 
0,502 46 
2 164 
3105 33 
1196 43 


43.969 
940 5 
25 O00 


129 50 


101 52 
199 52 


YS OO 


$46,151 


Exuipir I. 


MINNEAPOLIS, Nov. 


WS. ate: Sehr account, 1879. 


Ch. T., Aug. 
| hy 243 
Chit., ii 
Chi., . one 
Kldora, “ 28 
Lyle, ~ oe, 
Lyle, ‘< rT 
Lyle, fier 
Lyle, (< éé 
aa. * * 
Ch’vo, . " 
Choo, ‘ “< 
Chi’eo, 25 
Ch’go, ee 
Ch’go, ce ¢é 
¢ éé 


1 y] 
Ch’go, 


, 1878, 560 WLS. King ---- 
1176 C. Clark. et te unin 
“« 6861 ©. Ciark...... 
“ 65882 C. Clark... ~~ 
" Iso ©. Clark...... 
” 113 Ie. Dillon__.._- 
" 112 KE. Dillon____- 
. 114 I. Dillon ___- 
” 115 D. Dillon ____- 
* 6706.0. Ciark...... 
” O7o4 C. Clark... 
“ 6755 C. Clark ..---- 
* 6706 C. Clark... 
* Of07 ©, Clark ...ces 
“ 6798 C. Clark i eee 
“6759 C. Clark... 7 


6,000 
(OOO 
6,000 
6,000 
7200 
3000 
3, >, 900 
3,000 
3,000 
6,000 
6,000 
6,000 
6.000 


6,000 
6,000 


6,000 


14, 1879. 


OO 200.— 6,200 
00 6,000 
00 6,000 
00 6,000 
00 7,200 
OO o 500 
00 3 3.500 
00 3,900 
00 3500 
00 6,000 
00 6,000 
00 6,000 
00 6,000 
OO 6,000 
OO 6,000 
00 6,000 


OO 
OO 


T= 


Ls 
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ee OR ood C. Clark. -- - 6,000 00 6,000 00 
tT. “ “* * 9958 C. Clark...... 6,000 00 6,000 00 
ia. C, “ 3, “ 605 T. J. Dunbar. = 1,400 00 1,400 00 
Eldora, “ “ “& 139 C. Clark_--_-- 7,200 00 7,200 OO 
Janesville, Aug. 80, 1878, 364 C. Clark_---.~ 6,000 00 6,000 OO 
Ch’go, Aug. 30, 1878, ipo tte)” 12,000. 00 12,000 00 
So. Mil., Aug. 31, 18758, 3807 R. C. Pate--~ 6,000 OU 6,000 00 
So. Mil, “ “ «3858 D. Mace____- 12,000 00 12,000 OO 
So. Mil., Aug. 81,1878, 8859 M. Higby — 6,000 00 6,000 OO 

471 So. Mil. Aug. 31, 1878, 8855 Dunn 
| S,_ SAR  e etenee eta 6,000 00 6,000 00 
Madison Aug. 31, 1878, 151 R. Ogilvie---~ 6,000 00 6,000 OO 
Windsor “— * 22 Ogilvie & Co.-- 6,000 CO 6,000 OO 
Zhao * * * Osilvi ie & Co.-- 6,000 O00 6,000 00 
So. Mil. “ “ © 3850 J, Splan-_-. 12,000 00 12,000 00 
So. Mil. “ “ ™ 93851 Howland& 8. 6,000 00 6,000 00 
So. Mil. “ “ © $853 J.I. Case... 6,000 OO 6,000 00 
So. Mil “ “ “ $856 Dunn & W.-~ 6,000 00 6,000 OO 
So. Mail. “© “™ “ $851 Dunn & W. 6,000 00 6,000 00 
Winona Sep.1, “ 3 C.Clark-------- 1225 00 1,225 OO 
St. Paul “5, ™ 99 J. Ogilvie -- ~~~ 180 15 1,680 00 
Minneapolis, Sept. 6, 1878, 15 B. Doble-_ 6,000 00 6,000 OO 
I icccicitnncnwsictitineenaaitinaiiidieniase 917,205 00 217,205 00 

1700 


Eexiuipit Kk. 


This indenture, made this fifteenth day of August, A. D. one thou- 
sand cight hundred and sev enty-three, between W iHliam S. King of 
the county of Hennepin and State of Minnesota, party of the first 
part, and Thomas H. Canfield of the county of Chittenden and 
State of Vermont, party of the second part— 

Witnesseth, that the said party of the first part, in consideration 
of the sum of eighty-five thousand dollars, to him in hand paid by 
the said party of the second part, the receipt whereof is hereby 
acknowledged, docs by these presents grant, bargain, sell, and con- 
vey unto the said party of the second part, his heirs and assiens, for- 
ever all the following described pieces or parcels of land lying ‘and 
being in the county of Hennepin and State of Minnesota, described 
as follows, to wit: 

The northwest quarter of the northeast quarter of section 

472. thirty-six (56), in township twenty-nine (29) north, of range 

twenty- -four (24) west, and the west. three- -quarters of the 

northeast quarter of the same quarter section, containing seventy 
(70) acres, more or less, according: to the United States survey. 

This deed is intended to accompany and cuarantee the title con- 
veyed in a deed of the same date hereof made by the Minneapolis 
Acricultural and Mechanical Association to the said Thomas II. 
Canfield of the said premises, and not imtended to grant a title ad- 
verse to the title conveyed in said other deed. 

To have and to hold the same, together with all the hereditaments 
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and appurtenances thereunto in anywise appertaining. And _ the 
sald William S. King, party of the first part, does covenant with the 
said party of the second part, his heirs and assigns, as follows: That 
he is lawfully seized of said premises in fee-simple, and that he has 
good right and power to grant.and convey the same; that the same 
are free from all ineumbrances, and that the said party of the sec- 
ond part, his heirs and assigns, shall quietly enjoy and possess the 
same; and that the said party of the first part will warrant and de- 
fend the title to the same against all lawful claims. 

In testimony whereof the said party of the first part hereunto sets 
his hand and seal the day and year first above written. ° 


WM. 8S. KING. [sEAt.] 


Signed, sealed and delivered in presence of— 
D. A. SECOMBE. 
ISAAC McNAIR. 


STATE OF MINNESOTA, i... 
County of Hennepin, f° 


On this 22d day of August, A. D. 1875, before me, the undersigned, 

personally came William 8S. Kipg, to me personally known to be the 

identical individual described in and who executed the fore- 

473 going deed, and acknowledged that he executed the same 

freely and voluntarily for the uses and purposes therein 
named, 

[NOTARIAL SEAL. | D. A. SECOMBE, 
Jotary Public. 


OFFICE OF REGISTER OF DEEDs, 
County OF ILENNEDPIN, MINNESOTA. 

I hereby certify that the within deed was filed in this office for 
record on the 4th day of October, A. D. 1873, at nine o’clock a. m., and 
was duly recorded in book “45” of deeds, page 418. 

L. P. PLUMMER, 
Register of Deeds. 


Taxes paid and transfer entered this 4th day of October, 1879. 
J. SCHARILEN, 
County Auditor, 
By FRED, REETZ. 
Exurpir “ 1.” 
To Wm. 5S. King and Thomas IT. Canfield : 

You are hereby notified that eight hundred shares of the capital 
stock of the Minneapolis Agricultural & Mechanical Association, 
or so much thereof as may be necessary, will be sold at public auc- 
tion on the 2oth day of July, 1877, at 10 o'clock in the forenoon, at 
the Nicollet-avenue door of the post office, in the city of Minneapolis, 
to satisfy the amounts which will then be due upon three promissory 
notes made by Wim. 5. Ning, payable to the order of Geo. A. Brackett, 
bearing date Noy. 5, S72, and payable one vear from their date, two of 
which are forthe sum of five thousand ‘dollars each and one for 
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A74  thesum of four thousand dollars, with interest at the rate of ten 

(10) per cent. per annum, and also theamount which will be due 
at the time of such sale upon five promissory notes made by Wm.S. 
King, pavable to the order of It. J. Mendenhall, bearing date Novem- 
ber 12, 1872, and payable one year from their date, one of which is for 
the sum of two thousand dollars, one for the sum of twelve hundred 
[and] fifty dollars, and three for the sum of one thousand dollars 
ach, with interest at the rate of twelve per cent. per annum; all of 
which notes are held by the State National Bank of Minneapolis, 
and for the payment of which said stock was pledged and is held as 
collateral security. 

And you and each of you are hereby notified and required to re- 
deem said stock on or before said 25th day of July, 1877, by the pay- 
ment to said bank of the amount due upon said notes. 

Dated Minneapolis, Minn., July 10, 1877. 

TH STATE NATIONAL BANK 
OF MINNEAPOLIS, 7 
By J. DEAN, Cashier. 


Exuipir M. 


Minneapolis Agricultural & Mechanical Association to Dorilus Morrison 
and James M. WNnight. 

This indenture, made this twenty-third day of February, in the 
year of our Lord one thousand eight hundred and = seventy-cight, 
between the Minneapolis Agricultural & Mechanical Association, 
party of the first part, and Dorilus Morrison and James M. Knight, 
of the city of Minneapolis, Hennepin county, State of Minnesota, 

parties of the second part, witnesseth : 
475 That whereas the party of the first part became a body cor- 

porate on the seventeenth day of June, 1571, under and pur- 
suant to the laws of the State of Minnesota, and ever since said date 
has continued to be and now 1s a body corporate, and as such corpo- 
ration is now the owner of and is in possession of the real estate 
hereinafter deseribed; and whereas all the shareholders in said ecor- 
poration, at a meeting held in the city of Minneapolis on the elev- 
enth day of February, 1878, did resolve that the said corporation 
should convey its real estate hereinafter described, together with its 
appurtenances, in fee, to the shareholders in said corporation—one 
undivided nine-tenths part thereof to Dorilus Morrison and one un- 
divided one-tenth part to James M. Knight—and did authorize and 
direct its board of directors to make conveyance thereof in the name 
of said corporation and under its corporate seal; and whereas all the 
members of said corporation were present at said meeting and signed 
a written assent to the foregoing resolution on the record of said 
meeting; and whereas, at a meeting of the board of directors of the 
said Minneapolis Agricultural and Mechanical Association held at 
the city of Minneapolis on the eleventh day of February, 1878, at 
which Dorilus Morrison, J. M. Knight, Clinton Morrison, George A. 
srackett, R. J. Baldwin, George Bradley, Hl. G. O. Morrison, C. M. 
Ferguson, C. C. Jones, Geo. H. Keith, and George B. Shepherd, being 
all the directors of said association, being present, it was resolved 
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that the board of directors will sell the real estate of the said associ- 
ation, with its appurtenances, hereinafter described to Dorilus Mor- 
rison and James M. Knieht, the owners of the whole of the stock of 
suid association—an undivided nine-tenths thereof to Dorilus Mor- 
rison and an undivided one-tenth thereof to James M. Knight—and 
that the officers of said association, viz., George A. Brackett, presi- 
dent; C. C. Jones, secretary, and Clinton Morrison, treasurer, together 

with the members of the board of directors, were directed to 
476 sign and deliver to the said persons a deed of conveyance of 

said property, and the secretary was directed to affix the seal 
of said association to said deed: 

Now, therefore, in compliance with said votes and resolutions, the 
sald Minneapolis Agricultural & Mechanical Association, party of 
the first part, by the undersigned, its board of directors, president, 
seeretary, and treasurer, in consideration of the premises and of one 
dollar to it in hand paid, the receipt whereof is hereby acknowledged, 
does by these presents grant, bargain, sell, convey, and confirm to 
the said parties of the second part, their and each of their heirs and 
assigns, forever, all the following-described tracts or parcels of land, 
lving and being in the county of ILTennepin and State of Minnesota, 
to wit: 

The northwest quarter of the northeast quarter of section number 
thirty-six (56), in township number twenty-nine (29) north, of range 
twenty-four (24) west, and the northwest three-quarters of the north- 
east quarter of the same quarter section, containing seventy (70) acres 
of land, according to Government survey, be the same more or less. 

Nine-tenths part thereof to the said Dorilus Morrison and one un- 
divided tenth part thereof to the said James M. Knight, together 
with all and singular the hereditaments and appurtenances there- 
unto belonging or in anywise appertaining. | 

In testimony whereof the said party of the first part has hereunto 
caused its corporate seal to be affixed, and has caused these presents 
to be subscribed by the undersigned, its officers and board of direct- 
ors, the day and year first above written. 

[Seal of Minneapolis A. & M. Association. J 
MINNEAPOLIS AGRICULTURAL & 
MIECITANICAL ASSOCIATION, 
By DORTLUS MORRISON, 
GEO A. BRACKETT, 
477 JM. KNIGHT, 
Rh. J. BALDWIN, 
GhO. BRADLEY, 
Hl. G. O. MORRISON, 
C. M. FERGUSON, 
. C. JONES, 
HO. B. SHEPHERD, 
HO. TH. KEITH, 
‘| 


Board of Directors. 
GEO. A. BRACK ETT, President. 
©. C. JONES, Scerctary. 
CLINTON MORRISON, Treasurer. 
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Signed, sealed, and delivered in presence of— 
ALBERT B. OVITT. 
T. C. WILSON. 
STATE OF MINNESOTA, |. 
Hennepin County, f°’ 
I certify that on the 26th P) of March, 1878, before me, came 
George A. Brackett, president, C. C. Jones, secretary, Clinton Morri- 
son, tre: isurer, and D. Morrison, I M. Knight, Chnton Morrison, 
George A. Brackett, R. J. Baldwin, George Bradley, H. G. OQ. Morri- 
son, C. M. Ferguson, George IL. Keith, George Bb. ‘Shepherd, and C. 
C. Jones, directors of the “Minneapolis Agricultur: al & Mechanical 
Association, to me personally known and known to be the officers 
and directors as above described, and acknowledged severally that 
they executed the same as the act and deed of said association. 
[ NOTARIAL SEAL. ] ALBERT B. OVITT, 
Notary Public, Llennepin County. 


Filed Dee. 12, 1878, at 10 o’cloek a.m. 


478 OFFICE OF REGISTER OF DEEDS, 
HENNEPIN County, MINN. 
I, Charles Robinson, register of deeds within and for said county 
of Hennepin, do hereby certify that I have caretully compared the 
above and foregoing copy of deed with the original thereof recorded 
in my office in book 7 (3 of deeds, page 475, and that the same is a 
true and correct transcript and copy of the same and of the whole 
thereof. And I do further certify that I am the officer in whose cus- 
tody said record is required by law to be kept. 
In witness whereof I have hereunto set my hand and official seal 
this 16th day of August, 1880. 
CHARLES ROBINSON, 
Register of Deeds, Hennepin County, Minn. 


“Texmipir N.” 
Dorilus Morrison and wife to Jacob WN. Sidle and Robert B Langdon. 


This indenture, made and entered into this twenty-second day 
October, A. D. 1878, between Doriius Morrison and Harriet P. Vor: 
rison, his wife, of the city of Minneapolis, in the county of Henne- 
pin and State of Minnesota, parties of the first part, and Jacob K. 

Sidle and Robert B. Langdon of the same place, parties of the second 
part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of thirteen thousand dollars to them in hand paid by the 
said parties of the second part, the receipt whereof is hereby ac- 

knowledged, and of other good and sutlicient consideration 
479 — then thereunto moving, have bargained aud sold,and by these 
presents do grant, bargain, sell, alien, convey, and confirm, 
unto the said parties of the second part, their heirs and assigns, for- 
ever the undivided nine-tenths of the following-deseribed pieces and 
46—175 
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parcels of land situate, lying, and being in the county of Hennepin 
and State of Minnesota, viz: 

The northwest quarter of the northeast quarter of section num- 
ber thirty-six (56), in township number twenty-nine (29), of range 
number twenty-four (24) west, and the northwest three-quarters of 
the northeast quarter of the same quarter section, containing 1n all 
seventy (70) acres, according to Government survey, be the same 
more or less, and being generally known as “ the fair-ground prop- 
erty,’ it being intended. to convey hereby to said parties of the T 
second part the same interest in the above-described land which was 
conveyed to said Dorilus Morrison by the deed made and dated on 
the twenty-third day of February, A. D. 1878, by the Minneapolis 


Agricultural and Mechanical Association to said Dorilus Morrison , 
and one James M. Knight. ‘ 

To have and to hold the same, together with all the heredita- ‘ 
ments and appurtenances thereunto belonging or in anywise apper- | 
taining, unto the said parties of the second part, their heirs and if 


assigns, forever; and the said Dorilus Morrison, one of the parties 
of the first part, doth hereby covenant to and with said parties of 
the second part, their heirs and assigns, that he has not done or suf- 
fered any act or thing whereby the title hereby granted to said land 
shall be encumbered,  defes ated, or impaired. 
In witness whereof the said parties of the first part have here- 
unto set their hands and seals the day and year first above written. 
DORILUS MORRISON. SEAL. | 
HARRIET P. MORRISON. Nave 


Sealed and delivered in presence of— 
CLINTON MORRISON, 
JULIA Kk. MORRISON. 


480 SratTe or MINNESOTA, | 
County of Hennepin,  f 


> SS 2 


On this twenty-second day of October, A. D. 1878, before me per- 
sonally came Dorilus Morrison and Ilarriet P. Morrison, his wife, 
to me personally well known to be the identical persons who are 
named in and who executed the foregoing deed, and they acknowl- 7 
edged that they executed the saine “freely anil voluntarily for the 
uses and purposes therein expressed. 

[NOTARIAL SEAL. | Hf. G. O. MORRISON, 
Notary Public, Hennepin County, Minn. 


Filed Dee. 12, 1875, at 102 o’cloeck a. m. 
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OFrVICE OF REGISTER OF DEEDs, 
IlenNepIN County, MINN. 


I, Charles Robinson, register of deeds within and for said county of 


Hennepin, do hereby certify that IT have carefully compared the ' 
above and foregoing copy of deed with the original thereof recorded | 
in my office in ‘book 73 of deeds, page 477, and that the same is a } 
true and correct transcript and copy of the same and of the whole >a 
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thereof; and I do further certify that I am the officer in whose ecus- 
tody said record is required by law to be kept. 
In witness whereof I have hereunto set my hand and official seal 
this 16th day of August, 1880. 
| CHARLES ROBINSON, 
Register of Deeds, Hennepin Co., Minn. 


481 Eexuipit “ Q.” 
Memorandum of Lease. 


MINNEAPOLIS, Minn., Jlarch 20, 1874. 
Thomas H. Canfield hereby leases to George A. Brackett the prop- 
erty known as the “ fair grounds,” in Minneapolis, being about sev- 
enty acres of land, in section 56, T. 29, R. 24, together with the build- 
ings thereon, from this date until November Ist, 1874, for the use of 
which premises Brackett agrees to pay two hundred dollars rent, one 
hundred of which on the Ist day of June, 1874, and the balance Sep- 
tember Ist, 1874, and to deliver up peaceable possession of the said 
premises on said November Ist to said Canfield in as good order and 
condition as when received, reasonable wear and tear only excepted. 
Canfield reserves the right to lay out and dispose of as lots and give 
possession of same to purchasers so much of the western ten acres of 
the tract as may not interfere with the use to Brackett of the race- 
track, but not, in the so doing to occasion any loss or damage to 
Brackett. | | 
THOMAS TH. CANFIELD, 
By GEORGE B. WRIGHT, Agent. 
GEO A. BRACKETT. 
Witness : 


THOS. 8S. SHERMAN. 


489 Exurpir “QO.” 


This indenture, made this fifteenth day of August, A. D. one thou- 
sand eight hundred and seventy-three, between the Minneapolis 
Agricultural & Mechanical Association, of the county of Hennepin 
and State of Minnesota, party of the first part, and Thomas HH. Can- 
field, of the county of Chittenden and State of Vermont, party of the 
second part, witnesseth : 

That the said party of the first part, in consideration of the sum 
of eighty-five thousand dollars ($85,000) to it in hand paid by the 
said party of the second part, the receipt whereof is hereby acknow]- 
edged, does by these presents grant, bargain, sell, and convey to the 
said party of the second part, his heirs and assigns, forever all the 
following-described pieces or parcels of land lying and being in the 
county of Hennepin and State of Minnesota, to wit: 

The northwest quarter of the northeast quarter of section thirty- 
six (36), in township twenty-nine (29) north, of range twenty-four 
(24) west, and the west three-quarters of the northeast quarter, con- 
taining seventy (70) acres, more or less, of the same quarter section, 
according to the United States survey. 
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To have and to hold the same, together with all the hereditaments 
and appurtenances thercunto in anywise appertaining. 

In testimony whereof the said party of the first part, by 1ts board 
of directors, hereunto sets its hand and seal the day and year first 
above written. 

[SEAL. | THE MINNEAPOLIS AGRICULTURAL 
AND MECHANICAL ASSOCIATION, 
By R. J. MENDENHTALDL, 
THOMAS LOWRY, 
W. D. WASHBURN, : 
C. G. GOODRICH, 
G. I’. STEVENS, 
WM. S. KING, 
LEVI BUTLER, 
A485 W. W. EASTMAN, 
W. P. WESTRALE, 
DORILUS MORRISON, 
GEO. A. BRACKETT, 
Directors of said Corporation. 


Signed, sealed, and delivered in presence of— 
D. A. SECOMBE. 
Kk. M. CHRISTIAN. 


STATE OF MINNESOTA, go 
County of Llennepin, J wii 


On this 20th day of August, A. D. 1875, before me, the under- 
signed, personally came Rt. J. Mendenhall, Thomas Lowry, W. D. 
Washburn, C. G. Goodrich, Wm. S. King, Levi Butler, W. W. 
Kastman, & W. P. Westfall, directors of the above-named grantor, 
to me personally known to be the identical individuals deseribed in 
and who executed the foregoing deed, and acknowledged that they 
exccuted the same freely and voluntarily, for the uses and purposes 
therein named, and as the deed of the Minneapohs Agricultural and 
Mechanical Association. 

| NOTARIAL SEAT. | D. A. SECOMBE, 
Notary Publie. 
STATE OF New York, |... 

County of New York, °°’ 

On this 27th day of August, 1878, before me, the undersigned, 
personally came Dorilus Morrison and George A. Brackett, to me 
personally known to be the identical individuals deseribed in and 
who executed the foregoing deed, and acknowledged that they exe- 
euted the same freely and voluntarily, for the uses and purposes 
therein named, as the deed of the Minneapolis Agricultural and Me- 
chanical Association. 

[SEAL OF COMMISSIONER. | 
GEORGE FOLLETT, 
Commissioner of Deeds for Minnesota, 
for City, County, and State of New York. 
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484 Srate or New York, ae 
Oneida County, 


On this 26th day of August, 1875, before me, appeared George F. 


‘Stevens, of Utica, Oneida county, New York, to me personally known 


to be the person deseribed in and who executed this deed, and 
acknowledged the execution thereof. 
[NOTARIAL SEAL. ] L. M. THOMPSON, 
Notary Public, Oneida County, New York. 


STATE OF New York, CLERK’s Orricer, | _. . 
Oneida County, ‘mew 

I, Lucius It. Clark, clerk of the county of Oneida, and also clerk 
of the supreme court for the said county, the same being a court of 
record, do hereby certify that L. M. Thomson, whose name is sub- 
scribed to certificate of the proof or acknowledgement of the annexed 
instrument, and thereon written, was at the time of taking such 
proof or acknowledgment a notary public for said county, dwelling 
in said county, and sworn and duly authorized to take the same; 
and, further, that I am well acquainted with the handwriting of 
the said L. M. Thomson, and verily believe that the signature to the 
certificate of proof or acknowledgment is genuine; and, further, 
that said instrument is executed and acknowledged according to the 
laws of the State of New York. | 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said county this 29th day of August, 1875. 

[SEAL. ] LOUIS kh. CLARK, Clerk. 


ASS OFFICE OF THE REGISTER OF DEEDs, 
County OF ILTENNEPIN, MINN. 

I hereby certify that the within deed was filed in this ‘office for 
record on the 4th day of October, A. D. 1875, at 9 o’clock a. m., and 
was duly recorded in book “ 40” of deeds, page 514. 

L. P. PLUMMER, 
Register of Deeds. 

Taxes paid, transfer entercd, October 4th, 1875. 

J. SCHAFFER, 
County Auditor, 
By FRED. REETZ. 


486 And afterwards, to wit, on the 17th day of June, A. D. 1882, 

depositions of the following-named parties were taken, viz: 
George A. Brackett, Rufus J. Baldwin, and Dorilus Morrison, in 
words and figures as follows, to wit: 


United States Circuit Court, District of Minnesota. In Equity. 


THomas H. CANFIELD 
v8. 
True MINNEAPOLIS AGRICULTURAL & MercuaNnrcan ASSOCIATION ef al. 


Depositions of George A. Brackett, Rufus J. Baldwin, and Dorilus 
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Morrison, witnesses, of lawful age, produced, sworn, and examined 
before Hl. E. Mann, master and examiner in chancery of said court, 
on behalf of the defendants, commencing at 10 o’clock in the fore- 
noon on the 17th day of June, A. D. 1882, at his office in the United 
States custom-house, in the city of Saint Paul, in said district. 

Present: Messrs. Charles E. Flandrau and Ik. C. Palmer, solicitors 
for plaintiff; IE. M. Wilson, Esq., solicitor for defendants. 


United States Cireuit Court, District of Minnesota. 


Tuomas H. CANFIELD 
vs. 
Tue MINNEAPOLIS AGRICULTURAL & MECHANICAL ASSOCIATION. 


JUNE 17, 1882. 
The parties who have heretofore appeared in this suit appeared— 
the plaintiff by Messrs. Palmer and Flandrau, and the defendants 
by ID M. Wilson, Esq.—pursuant to verbal arrangement and stipula- 
tion, and the following depositions were taken on behalf of the de- 
fendants and the following proceedings had : 


GEORGE A. Brackett, a witness produced on the part of the de- 
fendants, being first duly sworn, deposes and says: 

Q. Were you one of the original corporators and stockholders of 

the Minneapolis Agricultural & Mechanical Association ? 
AS7 A. Yes, sir. 
(). Ilow much stock of that Co. did you at any time hold ? 

A. 200 shares. 

Q). Just state briefly what you did with that 200 shares. 

A. I sold them to W.S. King in the fall of 1872; I think about 
Sep., 1872. I took Mr. King’s notes for $14,000, retaining the stock 
as collateral security for the same. I afterwards hypothecated this 
stock and notes to the State National Bank of Minneapolis to secure 
a note of SLO,Q00, a loan from them. 

(). State whether or not vou were in N. Y. with Wm.S. King and 
Thomas IL. Canfield about Sept., 1875 ? 

A. I was; in the fall of that year. 

(). Did you hear or have any conversation then with Thomas H. 
Canfield, the complainant, or with William S. King, in the presence 
of said Canfield, relative to the hypothecation of stock of the Min- 
neapolis Agricultural & Mechanical Association ; and, if so, state the 
same. 


Objected to by complainant as Incompetent, irrelevant, and im- 
material, and no foundation laid for the enquiry. 


A. There was a deed presented to me for my signature by Mr. 
Canfield, which IT objected to signing on the ground that I had no 
interest In the mechanical association, having hypotheeated my 
stock to the State National Bank. Mr. Canfield stated that this was 
merely a directors’ deed to satisfy a technicality in title, and, as I was 
one of the original directors, he desired me to sign it. I still ob- 
jected, stating that I had no right to sign, from the fact of having 
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hypotheeated this stock, which was the only interest I had in the 
ground. Mr. Canfield then claimed that the stock had been sent to 
the National Park Bank by the State National Bank, and as soon 
yas Mr. Morrison and myself signed the deed, Mr. Morrison being 
present, he and Mr. King were going to the Park Bank and pay the 
notes given to me and take e up the stock. Mr. Morrison stated that 
it was a matter of no consequence to him, as he had no interest, 
directly or indirectly, and he would sign the deed. I then signed 
T the deed, with the understanding that they were to pay in the money 
and take up my notes at the National Park Bank. 
Q. Was it at the time you acknowledged the deed ? 


z A. It was. 
Q. Do you know whether the $14,000 King notes were paid at the 
'< National Park Bank? 


A. It was not paid there, to my knowledge. I immediately came 
| home and called at the State National Bank to eet what surplus of 
7 the $14,000 King notes there might be after taking up my note. I 

received nothing. 
! Q. State whether King ever made you any payment upon those 
notes. 


1 A. He never did. 


Cross-examination: 


Q. Was it not Mr. King who presented to you the deed in N.Y. 
for your signature ? 

A. It was not. 

@. Where did the conversation occur? 

A. In the directors’ room of the N. P.kR. R. Co., No 20 Sth 

avenue. 
488 Q. You have testified on this subject once before, have vou 
not, in an action wherein the State National Bank of Minne- 
apolis and Rufus J. Baldwin were pltt- and the Minneapolis Agri- 
cultural & Mechanical Association, William S. King, and Thomas 
H. Canfield were defendants, which testimony was taken before 
Judge Wilkin in this city (Minneapolis) in the spring of 1875? 

A. I have. 

Q. Did you not then and there testify as follows in answer to the 
following question: “Do you know whether Mr. Canfield ever knew 
of your having that stock and of its being hypothecated with Bald- 
win?” A, “ My recollection is that Canfield and King came together 
into the directors’ room of the Northern Pacifie Railroad Co. in New 
York; I think it was in September I signed the deed in that direct- 
ors’ room and acknowledged it before a notary in Canfield’s room, 
ean’t tell the exact day, whether in May, October, or September. 
When the deed was presented to me for signing, King, and I think 

. Canfield, stood with him. I told him I did not like to sien the deed 
if it was a conveyance of this property, as I had hy pothecated with 
Jaldwin the stock I had referred to. IXing stated it was to satisfy a 
technicality in the matter; that it was to sign as a director, as all 
the other directors had signed it; that he would go to the Park 
Bank immediately and pay the amount of Baldwin’s claim and take 
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the stock up and deliver it to Canfield. It was stated that Baldwin 
had sent the stock to the Park Bank. King stated there were 
eertain bonds that were to be negotiated there and out of which he 
was to pay this claim—Northern Pacific bonds of Canfield’s, I under- 
stood. Mr. Morrison was there at the time ?” 

A. Yes,sir. 

(Q. You stated, in commencing your answer to a previous ques- 
tion, that it was your impression that Canfield handed you the 
deed. Will you now swear positively that it was not Wm. 8. king 
who handed you the deed ? 

A. I could not; they were both standing together. I could not 
swear positively which handed me the deed. 

Q. Do you now swear positively that it was not Mr. King who 
asked you to sign this deed ? 

A. I could not swear positively that it was not Mr. King. My 
impressions are, as before, that it was not him, but Mr. Canfield. 

Q. Did you not testity, before Judge Wilkin, on the occasion re- 
ferred to, as follows: “ At the time I signed the deed I disclaimed 
any interest, so far as I have stated, that I had transferred the stock 
to Baldwin as security, and I signed the deed because King desired 
me to sign it. I can’t swear positively whether I said at the time I 
was not a director or that [ had no interest. The I wished to con- 
vey was that I washed my hands of the matter and had nothing fur- 
ther to do with it. As I said before, it is my impression that King 
and Canfield were together at the time ; my conversation was with 
King ?” 

A. [ presume I did, sir. 

(). Did you not testify on said occasion on ecross-examination as 

follows: “Iam one of the twelve named in the acknowledge- 
459 ment of Aug. 27, 1875. I made that acknowledgement before 

a notary. I think I should have been positive Canfield 
was there if he had not said Iwas mistaken. To the best of my 
belief he wes there. My conversation was not addressed to Can- 
field. dle said nothing, I think. Jing took the deed after it was 
signed. King said he would take the deed to the Park Bank and 
pay up that Baldwin indebtedness. A part of this was owing to 
me. My debt to Baldwin was $10,000 and the interest. The bal- 
ance was coming tome. I relied on that statement of King?” 

A. | presume I did; yes, sir, 

Q. Was not yourself, William S. King, and D. Morrison together 
in the directors’ room on business that day with which Canfield was 
not connected ? 

A. Yes, sir; we had some business there that day with which 
Canfield was not connected. 

Q. You signed the deed in the directors’ room, did you not? 

A. Yes, sir. 

(). Did you not go from the directors’ room through Mr. Can- 
field’s room into an adjoining room with the deed, and did you not 
acknowledge it there before a notary ? 

A. I acknowledged the deed before Geo. Tallett ; whether it was 
in Mr. Canfield’s room or whether we passed through it I can’t tell. 
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Q. Did not D. Morrison sign the deed in the directors’ room before 
you signed it? 
A. My impression is that he signed it in the directors’ room ; am 


- not positive whether he signed it before I did or not; we were in 
the directors’ room by the long table when the conversation took 


place. 

Q. Did Mr. Canfield come into the room while you and King and 
Morrison were there together ? 

A. I don’t know whether he came in alone or with Mr. King; I 
could not say positively about that. 

Q. Had you talked with Mr. King about the sale of the fair 
grounds to Mr. Canfield before that day ? 

A. I cannot say whether I had or not. 

Q. Did you not know before that day that King had sold the fair 
grounds to Mr. Canfield ? 

A. I think I knew it before I started for New York. 

Q. About how long had you been ir New York before this deed 
was signed ? 

A. I could not say whether I had been there two days or a week. 
I have no recollection. 

Q. Had you not seen Mr. ing previous to your signing the deed 
after you arrived in New York ? | 

A. I presume I had, but [ could not say; I don’t know whether 
he was in New York previous to that day; if he was I presume I 
saw him; I could not say whether I did or not; I don’t remember. 

Q. The deed that you signed you understood to be, did you not, a 
deed conveying the title to the fair- ground property in Minneapolis 
to Thomas H. Canfield in fulfillment of a sale of said premises to 
said Canfield by said King ? 

Objected to by defendants as not cross-examination. 


A. I understood it to be,as I stated, to be mercly to satisfy a tech- 
nicality. I understood the stock conveyed the property, not this 
deed. 
490 Q. Do you mean to state that the title to this real estate 
could pass in any other way than by a deed duly executed 
by the party holding the title? 


Objected to as incompetent and immaterial and not cross-cexami- 
nation. 


A. I supposed it passed by the stock. 

Q. Your stock which you sold to King was held as security for the 
payment of his notes to you, and when you made your note for 
$10,000 you pledged the stock and the King notes as collateral to 
the $10,000 note, did you not? 

A. I did. 

Q. How was that $10,000 note paid and when was it paid, if at 
all? 

A. Up to the time of the sale of this stock none of it had ever 
been paid; my note was surrendered to me for $7,000 after the sale 
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of the stock ; I —e the exact date; it was when they were 
closing the old National Bank matters. 

(). In what w ay, Whether in money or otherwise, did you pay the 
we upon which they surrendered to you the $10,000 note ? 

I paid it in money; the $10,000 is in Mr. Wilson’s hands (the 
Batt now present); I suppose the note is to be surrendered to me 
I suppose it is merely held there for legal purposes, and will be sur- 
rendered to me. 

Q. With whom did vou make that arrangement ? 

A. I can’t say whether it was Baldwin, De: an, or Reed ; there were 
several closing up the bank; it was done with some of them. 

(Q). Was that arrangement made before or after the sale ? 

A. It is my impression it was made after the sale. 

(). What has become of the King notes to you? 

A. I suppose they are with the $10,000 note. 

(). Your testimony before Judge Wilkin was given by you as a 
witness called by the plaintiffs in that action, was it not? 

A. Yes, sir. 

Q. Have you not known or been informed, or had reason to be- 
lieve, that Mr. William 8. Kang has always had an interest in these 
fair grounds in controversy, which was to be turned over to him or 
secured to him or somebody for him after the various claims upon 
the fair grounds were settled up and paid ? 


Objected to as not cross-examination. 


A. I never have known anything of the kind. 
(). You say you have never known anything of the kind; have 
you not been so informed or had reason so to believe? 


Same objection, and, further, that it is incompetent. 


A. I never have been so informed ; on the contrary, I always be- 
heved that when the suits were determined the parties who were 
adjudged to have the title would hold it. 


49] tedirect examination : 


Q. In your cross-examination you stated that your arrangement 
with regard to the settlement of your $10,000 note was after the sale 
of the stock. Did you not, 1n so saying, merely refer to the matter 
of settlement, and was not the payment that you referred to a cer- 
tificate of deposit belonging to you and which you had turned over 
to the bank long prior to that sale, and for which you were entitled 
to a credit on your note? 

A. It was. 

GEO. A. BRACKETT. 


Rurvus J. Batpwin, being called as a witness for the defendant, 
testifying, says: 

(Attention of witness called to Ixhibit “ L.”) 

(). State whether you served that notice on William 8. King ; 
and, if so, in what manner and at wnat time. 
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A. I served it on him personally on or about the day of its date. 

Q. Witness’ attention called [to] 11 certificates of stock of the 
Minneapolis Agricultural & Mechanical Association. Is that the 
stock that you referred to in your testimony in this action on the 
part of the complainant ? 

A. It 1s. 

Q. State whether the blank transfers are in the same condition as 
when the stock was pledged and delivered at pledger’s sale, as by 
you testified. 

A. They are in the same condition. 


The certificates offered in evidence and are marked Def’t’s Ex- 
hibit I. 

Jross-examination : 

Q. The following endorsement appears on this exhibit: “5 shares 
of the within certificate No. 11 reserved in my sale to D. cen 
J. M. Knight, R. J. Baldwin.” How came that indorsement there, 
and when was it put there and by whom ? | 

A. It is a pencil memoranda made by myself. I can’t recall the 
date when it was placed there; it was subsequent to this pledger 
sale. I can’t add anything to the statement of the endorsement 
itself as to its purpose ; it states Its purpose. 

Q). Is this the signature of J. M. Knight ? 

A. I can’t say. “LE think the sionature is in my handwriting ; it 
looks hke mine. It reads, “ ler J. M. Knight.” 


R. J. Barpwin: The “ fer” is nearly obliterated. 


Q. This indorsement was made mene by you, was it not, without 
Mr. Knight’s knowledge? 

A. I can’t say that it was. 

Q). Did Mr. Knight ever have possession of these certificates ? 
492 A. Yes, sir. 
Q. When and how long ? 

A. I can’t say how long; T think Mr. Knight held them until the 
sale to Mr. Morrison; Mr. Knight requested me to make some 
papers in connection with that sale, and I think I made this mem- 
oranda then. 

(). Are these 5 shares in addition to the |; interest ? 

A. It was in connection with the ;!); I think there was a whole 
certificate reserved and 5 shares from another, so as to make a res- 
ervation of stock equal to rs interest in the Jand; I think Mr. 
Knight selected a certificate of stock, and it took 5 shares more to 


make his proportion of ;|, of the stock. 
R. J. BALDWIN. 


Doritus Morrison, a witness heretofore sworn and examined in 
this case, being recalled as a witness for defendants, further testify- 
ing, says: 

Q. Were you present in N. Y. at or about Aug. 27, 1875, at the 
rooms of the Northern Pacific Kh. Rh. Co. when Mr. Wm. S. King 
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and Thomas H. Canfield were present, and was there any conversa- 
tion at that time either by or with said Canfield, or in his presence, 
with reference to the stock of the Minneapolis Agricultural and 
Mechanical Association being hypothecated to the State National 
Bank of Minneapolis? And if so state what that conversation was. 


Objected to as incompetent, irrelevant, and immaterial, and no 
foundation laid. 


A. I was in N. Y.in Aug., 1875—I cannot give date now—and at 
the office of the N. P. R. Ry and — was present Wim. 8. King, 
Thomas IIL. Cantield, and others, at which time there was some talk 
between Mr. King and Mr. Canfield as to Northern Pacifie rail- 
road bonds, at which time there was a talk between Mr. Canfield 
and Mr. hing, in which I understood Mr. Canfield was to pay Mr. 
King a certain amount in Northern Pacific railroad bonds, the pay- 
ment for certain real estate which Mr. king sold or claimed to have 
sold to Thomas IL. Canfield. Mr. Ning represented that he wanted 
the bonds to discharge certain obligations to the State National Bank, 
Rufus J. Baldwin’s bank. The obligation, as I understood Mr. 
Xing, was to make certain deposits in some N. Y. bank to the credit 
of the State National Bank. Mr. IXKine was soliciting the bonds of 
Mr. Canfield that he might carry out his obligation or make the 
payment or something of that sort. 

(). Was there anything then and there said about the stock of the 
Minneapohs Agricultural & Mechanical Association being held as 
collateral by the State National Bank of Minneapolis and about its 
being sent to the National Park Bank of New Yerk ? 


Same objections. 


493 A. There was conversation about that stock, but I could 

not say as to its being sent to the Park Bank. According to 
my recollection Mr. King represented to Canfield that he had bor- 
rowed money of the State National Bank, was largely indebted to it, 
and bad left his stock as security with some bank in N. Y. or left it 
with Mr. Baldwin, who had sent it to some bank in N. Y., and that 
Mr. King advised Mr. Canfield of the fact and desired to get the N. 
P. bonds in order to pay his indebtedness when he had pledged his 
stock.’ 


Cross-examination : 


(). In what room of the N. P. R. R. Co. did this conversation 
occur ? 

A. My impression would be, in what was then ealled the directors’ 
room, yet | would not be positive about it, which was a large room 
on the second floor. 

(Q). Did not Mr. Canfield have a private office in another part of 
the same building ? . 

A. I don’t know that Mr. Canfield had a private office, but he 
usually occupied a room in the same building, other to the one to 
which I refer. 


Co 
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Q. Did you and Mr. King, or did any one else, have business in 
the directors’ room, and to discharge which you had met? 

A. I don’t know that we had specially. 

QQ. How came youand Mr. King and any other of your party to be 
there that day? 

A. Iean answer for myself that when in New York I usually 
made the N. P. Rt. R. rooms my headquarters, having had consider- 
able business with that corporation. I was a director in that com- 
pany at one time, but I could not give the daie. 

Q). Did you and Mr. King go there together that morning or that 
day ? : 

A. My impression would be that we did not walk into the office 
together, but that we met there, possibly, by arrangement; we might 
have gone in together, but I think we met there. 

Q. Did you find Mr. Canfield in that room or did he come in after 
you did ? 

A. I could not sav as to that. 

Q). Did not the conversation commence by a request of Mr. King 
to you to sign a deed of the property you have referred to ? 

A. I could not say as to that; 1t might and it might not. 

Q. Did you not then and there sign such a deed at the request of 
Mr. King ? 

A. I could not say as to that; at some time I did sign such a deed ; 
whether it was at that time orat that particular place I do not 
recollect. | 

(. You did sign such a deed and acknowledge 1t in Mr. Canfield’s 
room, Aug. 27th, 1873? 

A. I did sign a deed, or what purported to be a deed. I presume 
I acknowledged it; my impression would be that it was signed in 
the directors’ room, because there were others present and there was 

some discussion about it. | 
49-4 ~Q. You testified in regard to this transaction onee before, 
did you not, in an action tried before Judge Wilken in the 
spring of 1874? 

A. I presume I did; I have no doubt [ did. 

Q. Did you not then and there testify in regard to this transae- 
tion upon cross-examination as follows: “Can’t give the precise day 
this occurred, but think it was some of the last days of August. It 
was in Canfield’s own room in office in New York, Fifth avenue, 
No. 25; think KKing, Canfield, Brackett, Ialett and myself were 
present. An acknowledgment was taken at Fallett’s desk; think 
the conversation occurred after the acknowledgment was taken?” 

A. I presume I did. 

Q. Was not your recollection then concerning the transaction 
more clear and fresh than it is now’? 

A. It would be likely to be as clear and fresh as it is now. 

(). May you not be mistaken when you now say that you think 
the conversation occurred in the directors’ room ? 

A. I don’t think [ am more likely to be mistaken now when I 
say it was in the directors’ room than then, when I said it was in the 
other room. 
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(). May not the conversation have occurred in the room you men- 
tioned when giving your testimony in 1874? 

A. It may have occurred in Mr. Canfield’s room or it may have 
occurred in the directors’ room, as the rooms are both in the same 
building. 

(). In whichever room it occurred it was after the deed was signed 
and acknowledged, was it not as you testified in 1874? 

A. I could not say as to that; I only say I think I gave a correct 
understanding of 1t in 1874. 

(). Your present recollection about the matter 1s something vague 
and indistinet, 1s it not? 

A. No, sir: I do not think so. 

(). Then why are you not able to say whether the conversation 
you have referred to occurred before or after the deed was signed 
and acknowledged ? 

A. I think you have my answer to that, and [I am unable to-day 
to sav as to the time. | 

(). There was but one conversation about this transaction when 
all these parties were present, was there? 

A. My present recollection is that there was, but I cannot remem- 
ber the times or dates. 

(). Do you mean to say that you and Mr. King and Mr. Canfield 
had more than one conversation of the character you have referred 
to in your examination-in-chief at No. 25 Tifth avenue, N. Y., in 
August or September, 1873 ? 

A. No. 

D. MORRISON. 


Defendants offer in evidence a certified transcript of pleadings 
and judgment in case of Rufus J. Baldwin and The State National 
Bank of Minneapolis against The Minneapolis Agricultural & Me- 
chanical Association, Wm. 8. King, and Thomas HH. Canfield. 


495 Objiected to by plaintiff’s counsel as incompetent, irrelevant, 

and immaterial, the Judgment having been reversed by the 
supreme court of the court —, because it is no longer in force, and 
that it does not appear by the clerk’s certificate to be in the present 
existing Judgment in said action, nor that it is the whole of the 
record. ‘Phe same is marked Defendants’ Exhibit No. 2. , 


Defendants also offer in evidence a transcript of the proceedings 
in the case mentioned in the last-named exhibt upon an order to 
show cause, and their counsel states that he offers it for the purpose 
of showing the necessity of an adjournment of the pledger’s sale, 
and for no other purpose except to show a notice upon the part of 
Canfield and his att’y of such sale. The plaintiff’s counsel, waiving 
certificate and admitting the same to be a true transcript, object. to 
the same as Incompetent, Irrelevant, and immaterial. The tran- 
script is marked Def’ts’ Exhibit No. 3. 

Defendants offer in evidence the pleadings in an action in the cir- 
cult court of the United States for the distriet of Minnesota of 
Thomas H. Canfield against Win. 8S. King, Richard J. Mendenhall, 
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Thomas Lowry, Win. D. Washburn, Calvin G. Goodrich, Geo. F. 
Stevens, William W. Eastman, Wilson I*. Westfall, Dorilus Morri- 
son, and George A. Brackett, and the records of the court showing 
the pendency of the action; the records of, certified copies to be 
used on the hearing. 

Objected to by plaintiff’s solicitors as incompetent, irrelevant, and 
Immaterial. 


Defendants offer in evidence the certificate of J. T. Gilman, aue- 
tioneer, which is marked Defendant’s Exhibit 4, and it is admitted 
by complainant that if Mr. Gilman was present he would swear to 
the contents of said exhibit, and also admitted that the printed 
notice attached to said certificate of the sale and adjournments thereof 
were published in the Minneapolis Tribune, a daily newspaper 
printed and published in Minneapolis, as indicated in said printed 
notice, but the said complainant objects to said evidence as incom- 
petent, irrelevant, and immaterial. 


496 Unirep Sratres oF AMERICA, | 
District of Minnesota, J 

I, H. Ik. Mann, master and examiner in chancery of the circuit 
cours of the United States of America for the district of Minnesota, 
do hereby certify that I was attended by the parties, by their solicit- 
ors, at the times and place as stated in the caption and foregoing 
depositions and by the said witnesses therein named, and that the 
said witnesses being of sound mind and lawful age were cach, before 
the commencement of the taking of lis or her deposition, by me 
duly and publicly cautioned and sworn to testify the truth, the whole 
truth, and nothing but the truth in the cause aforesaid ; and that 
the deposition of each as given was reduced to writing by myself in 
presence of such witness and the said solicitors and from the state- 
ments of the witness, and that the deposition of each witness, when 
completed, was by me carefully read over to such witness and sub- 
scribed by such witness in presence of the said solicitors of the par- 
ties to said suit. 

And I further certify that the exhibits returned with these depo- 
sitions are the ones referred to therein, and that in the caption and 
said depositions is contained a complete record of all the proceedings 
before me at the time of the taking of the same. | 

In testimony whereof I have hereunto set my hand this Ist day 
of August, A. D. 1852. | 


“a x S * 


HT. kb. MANN, 


Master and Examiner in Chancery. 


Fees: 
1 day’s attendance_-___-_-_--___- $5 00 
Oaths to 3 witnesses..-.--_-_____ 30 
56 folios of testimony __-.._- celine 11 20 
4 exhibits certified___.-__-.-____~- 1 00 
rn sinatra $17 50 
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[Endorsed :] United States district court, district of Minnesota. 
Thomas H. Canfield vs. The Minneapolis Agricultural & Mechanical 
Ass. ct al. Depositions of witnesses on behalf of defendants, taken: 
before H. E. Mann, master and examiner in chancery. lees, $17.50. 


AQT And afterwards, to wit, on the 11th day of July, A. D. 1882, 
the deposition of Thomas H. Canfield was filed in this cause 
in words and figures as follows, to wit: 

Tuomas H. Canrienp, reealled by complaint in rebuttal, testified : 

Direct examination by Mr. FLanpravu, CL £: 

The testimony of Mr. George A. Brackett and of Mr. Dorilus 
Morrison were read to the witness, Canfield, as the same appears of 
record in this cause. 

(Q). Mr. Canfield, having heard the testimony given in this ease by 
Mr. George A. Brackett and Mr. Dorilus Morrison, have you also 
heard the testimony of Mr. William S. King just given by him in 
this case on the part of the defendant? 

A. I have. 

(). Does the testimony of those three witnesses on the subject of 
what transpired in the city of New York, in relation to your being 
advised by Mr. King of the pledging of the stock of the Minneapo- 
lis Agricultural & Mechanical Association, in any way refresh your 
memory or change your recollection in regard to what you have 
testified as having transpired on that subject at that time? 

A. Nothing to varv the testimony, I think, that I gave; I have 
not seen that testimony since I gave it here; I think I stated at that 
time what transpired. 

Q. Do you still adhere to the fact that you were not advised at 
the time of the delivery of those deeds in New York and did not 
know at that time that the said stock had been pledged by anybody 
to anybody ? 

A. I did not understand that the stock had been pledged to any- 
body. Mr. king told mein Minneapolis, when we made the orig- 
inal contract, that he had the stock in bis desk up at his farm. I 
supposed it was there and did not know of its being pledged any- 
where. 

Q. Did you hear, inany conversation that transpired between you 
and Mr. King,or Mr. Morrison, or Mr. Brackett, or all three of them, 
in New York, in the Northern Pacific building, where these conver- 
sations have all been testified to as having transpired, the name of 
the National Park Bank or any other New York bank mentioned 
at all with reference to this matter? 

A. I never did hearanything about it, or of thestock being there; 
if I had it would have recalled at once to my mind that the stock 
was necessary on delivery of the deed, and was to be turned over to 
me at that time. 

Q. Did you at that time in New York hand that deed to Mr. 
Brackett at all? 

A. No, sir; I did not; it was not for me to get the deed signed ; 
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it was for Mr. King to get the deed signed. Mr. King was the man. 
I think Mr. King will say so himself. 

Q. Mr. King testifies that you raised the objection to the deed 
that it had not the certificate of the clerk of the court of Utiea, in 
_ the acknowledgement of the party that was taken in Utica, and 
that, in consequence of your raising that objection, he took the deed 
to Utica to get that certificate. W hat is your recollection upon that 

subject ? 
ATS A. My recollection is that Mr. King told me the deed was 
not completed, and that it required that; that he was going 
up to attend a cattle sale, and that he would take it up and get the 
certificate from the clerk. 

Q. Were the warranty deed of Mr. King and the deed of the asso- 
ciation delivered to you at all until they were finally delivered to 
you after they were fully executed and Mr. King came back from 
Utica? | 

A. No, sir; they were not delivered to me nor handed to me at 
all until Mr. King came back. They were perfected then, and then 
the whole thing was completed in one day at one time. I had not 
seen the deeds before Mr. King might have had them in his hands, 
but I had not examined the deeds with reference to reeciving them. 
He might have had them in his hands and said that it required 
this, and that is all; never, until Mr. King returned, when we got 
ready to close the thing, was it that I examined it. 


(endorsed :) Filed July 11th, 1882. HH. i. Mann, clerk, by O. J. 
Reynolds, deputy. 


498° Cireuit Court of the United States for the District of Minne- 
sota. In Equity. 


Thomas HH. CANFIELD 
vs. 
Tite MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCTATION 
et al. 


The parties, by their solicitors, appeared before IT. I. Mann, master 
and examiner in chancery, this 28th day of June, A. D. 1882, by 
verbal stipulation and understanding, and the following proceedings 
were had, the same being recorded by Geo. N. Hillman, stenographer, 
by the agreement of the parties : 


WILLIAM S. KING, sworn as a witness on behalf of the defendant, 
testified : 


Direct examination by Mr. Wirtson, I. M.: 


Q. Mr. King, are you the William S. King who is one of the de- 
fendants in this action against Jacob Kk. Sidle and Robert Langdon, 
impleaded with the Minneapolis Agricultural and Mechanical As- 
sociation and the State National Bank of Minneapolis, James M. 
Knight, Rufus J. Baldwin, William S. Ning, W. D. Washburn, and 
others ? 

A. I suppose I am. 
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Q). State whether you were at any time the owner of the stock of 
the Minneapolis Agricultural and Mechanical Association, defend- 
ant. 


A. I was. 
499) (). State whether you bought any of said stock from Geor ve 


A. Brackett ; and, if so. how much ? 


A. I bought of Mr. Brackett and Mendenhall three hundred shares. 

[ think that of that I bought five thousand dollars of Mendenhall, 
a that the balance I bought of Brackett. 

Did you buy two hundred of Brackett and one hundred of 
ete nhall? 

A. I guess that was it. I don’t remember the number of shares 
I bought of them. 

Were you, on or about the 19th of July, 1873, the owner of the 
remaining five hundred shares of stock of that corporation ? 

A. I was. 

Q. State whether or not, on or about that time, you collaterated 
the remaining five hundred shares with the State National Bank 
and R. J. Baldwin? And, if so, state the circumstances of that 
collateration ? : 

A. Well, I suppose it was about that time—TI couldn’t say that it 
was this particuiar date, but near that time—I went to Mr. Baldwin, as 
the cashier of the State National Bank, and applied for a loan of ten 
thousand dollars. Mr. Baldwin said that he could not let me have 
it; that they already had some twenty thousand dollars of my paper 
at the bank, and that he didn’t think he could let me have it. I 
told him Il must have ten thousand dollars. Mr. Baldwin held my 
note originally given to Mr. George A. Brackett and Mr. Menden- 
hall to the amount, my recollection is, of some twenty thousand dol- 
lars or over, for which he held sixteen thousand dollars of the cap- 
ital stock of this association as collateral security. The stock was, 
with the notes, as collateral security to my notes. I told Mr. 
Baldwin that if he would let me have ten thousand dollars more— 
that I was the owner of the other twenty-four thousand dol- 

lars of the capital stock, the whole stock being forty thousand 
900 dollars: that IT was the owner of the balance of the capital 

stock of the company—that if he would let me have that ten 
thousand dollars [ would give him the remaining capital stock of 
the company, the shares which I owned, as collateral security to that 
money and also for the further security to secure the whole amount, 
the amount for which my notes was in the bank and the ten thou- 
sand dollars that IT wished to borrow. Mr. Baldwin, perhaps after 
a little conversation, said he thought he could help me to raise the 
money. I went and got the stock. took it to the bank, and handed 
it to Mr. Baldwin. He handed me in return a certificate of stock 
of the Minneapolis Gas Light Company, representing ten thousand 
dollars, with a note to the cashier of the Second National Bank of 
St. Paul, stating that that certificate was good security for ten thou- 
sand dollars. I took the stock and the note and came to St. Paul to 
the Second National Bank. I made my promissory note to the 
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Second National Bank. Mr. Monfort was the cashier. I gave him 
the stock as collateral and got the ten thousand dollars. 
(). You allude to the other notes of yours which the bank had; 
was part of them fourteen thousand dollars of notes which had been 
‘igiven to Geo. A. Brackett as the purchase-money for two hundred 
: shares of stock of this mechanical association ? 
A. Those notes that were given to Mr. Brackett were as purchase- 
. money for the purchase of this stock, I think. 
<e (). And had the stock been collaterated to Mr. Brackett? 
A. Yes, sir. 
(). As security for the notes? 
A. It had. 
O01 Q. Was the other part of that six thousand two hundred 
and fifty dollars of notes which had been given to Mr. Men- 
denhall as the purchase-money for one hundred shares of that stock ? 

A. I think it had. 

Q. Which had been collaterated to him to secure those notes ? 

A. Yes, sir. 

Q. When you borrowed the gas stock of Mr. Baldwin was it a 
part of the agreement of that accommodation that the five hundred 
shares should also be left with him as security for these Brackett 
and Mendenhall notes ? 

A. It was. 
| Q. And did Mr. Baldwin require that additional pledge as a part 
| of his agreement to let you have this accommodation of the ten 
thousand dollars of gas stock ? | 

A. I so understood it. It was because I supposed he required fur- 
ther security that J proposed it. 

Q. You proposed it and he accepted it? 

A. Yes, sir. 

(. I will now eall your attention, Mr. King, to the time of your 
delivery of certain deeds—what is known as the fair-ground prop- 
erty, In controversy here—to Thomas H. Canfield, the complainant ° 
in this action, and ask you whether at that time you stated to him 
or in I|is presence that the stock of this corporation defendant 
had been pledged in the manner you have spoken — to the State 
National Bank and Mr. Baldwin? And state the conversation that 
occurred at that time. 

A. I think I stated it twice to Mr. Canfield. 

Q. Well, state all the circumstances of it Just as it occurred, so far 
as you remember it. 
> A. The deeds, or one of them, was not completed when I reached 
New York. , 

Q. What deed was that? Go on and describe it. 

oU2 A. The guit-claim deed given by the old directors—the 

stockholders—which was given to the company for any 
rights or claims which those old stockholders might have, lacked 
the signatures of George A. Brackett and Dorilus Morrison when I 
reached New York, and those gentlemen were both in New York at 
that time, at the office of the Northern Pacific Company. I had 
asked Mr. Brackett to sign that deed, and, as I had given him my 
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note for the purchase-money of the stock and that stock was the col- 
lateral security to my note, and I was then proposing to dispose of 
—, asking him to quit-claim all his right to the property—I had to 
explain it to him that upon the completion of that deed I was to 
evive the deeds to Mr. Canfield; that the stock of the association, 
which was also to goto Mr. Canfield, was at the National Park Bank, 
having been sent there by Mr. Baldwin; that upon the execution 
and delivery to Mr. Canfield of the deed Mr. Canfield and I was to 
go to the National Park Bank and deliver a certain amount of 
bonds—I forget how many—some thirty-five or thirty-six thousand 
dollars—which would pay all these notes that Mr. Baldwin or the 
State National Bank held and the note which I had negotiated here at 
the Second National [Bank] of St. Paul. I was to deposit enough 
bonds to meet all of these liabilities, and then Mr. Wirth, the 
eashier, had been instructed by Mr. Baldwin to deliver to Mr. Can- 
field that stock. I explained all those facts to Mr. Brackett in Mr. 
Canfield’s presence, because I could not ask Mr. Brackett to sign 
the deed until I had made those explanations. After the deeds 
were executed, I think, I handed them to Mr. Canfield, in his 
office—in his room. | said: “ Now, Tom, there is my warranty 
deed, which cuts off any rights or equities or interests which I 
ean have in the fair ground. I[lere is this quit-claim deed, 
which cuts off all the rights which any of the former stockholders 
or directors ¢ m have, and when we deposit these bonds 
503 in the National Park Bank to pay off all these notes to which 
the stock is collateral the stock which gives you your title 
will be handed to you, and your title will be completed.” It was 
one of the very necessities of my situation that I was compelled to 
make all those explanations there. Mr. Canfield and I had dis- 
cussed fully how he was to get title to this property before I went to 
New York. That was a question in Mr. Canfield’s mind—how I 
could give tithe—and we fixed upon this general plan when in Min- 
neapolis, and Mr. Canfield says, “Who will you get to draw these 
papers?” and IL said, “IT guess we will get Mr. Secombe; he is a 
pretty good lawyer anda prompt man.” Mr. Canfield says, “I don’t 
eare Who you gct, only so you have it done right; be sure and have 
it done right.” And [had the papers executed just as we had agreed 
upon in Minneapolis. | 

Q. Were these thirty-six thousand dollars of bonds taken to the 
Park Bank ? 

A, No, SIP. 

QM. Why were they not? 

A. Mr. Canfield would not take them there, and I couldn’t get 
them totake them there. Mr. Canfield informed me that he couldn’t 
without T delivered the deeds. I said, “Now, let’s go down and 
make this deposit and deliver these bonds.” Tle says, “Well, [ can’t 
do it to-day.” T says, “ Why can’t you do it to-day?” “Well,” he 
says, “the bonds are not here.” T says, “ Where are they?” He said 
somewhere in St. Paul: I think in + irst National Bank. Some 
were at Burlington; IT don’t know as he named any other point 
where bonds were, but he requested me to wait before asking him to 
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deliver the bonds until Jay Cook should come to town. Ie said 
that Jay Cook would be very angry if I should take those 
504 bonds; they were registered bonds. He said that if I should 
take those bonds and put them onto the market, as I well 


“understood that they would go right to Jay Cook for redemption, 


that Jay Cook would be angry, and that if I would wait and see Mr. 
Cook when he came over he would make some arrangement with 
him better than to take the bonds to the bank. [told him I couldn’t 
wait; that I had arranged with Mr. Baldwin to send these notes 
which he held against me to the bank, and disclosed the exact facts 
to Mr. Canfield at that time, and that J didn’t care whether Cook 
was mad or wasn’t mad; that this was a business matter with me, 
and that my business matters required attention, and I wanted to 
settle it up. Mr. Canfield put me off from time to time. One pre- 
text was that the certificate of the county clerk of Oneida county 
was lacking to one of the acknowledgements, Mr. George I*. Stephens 
having signed a deed in Utica, New York, on my way down, and 
the certificate of the county clerk not being attached to the notary’s 
acknowledgement that he was a notary. And Mr. Canfield made 
that a pretext, finally, why I should wait. I must perfect the deed, 
he said, and he didn’t deliver me the bonds, and therefore I didn’t 
nor he didn’t go with me. Another portion of these bonds that I 
was to receive from Canfield, the proceeds of them were to go to Mr. 
Nailor, of the Northwestern Bank, at Minneapolis. Mr. Nailor had 
consented, as I recolleet, to take the bonds, and those bonds that he 
was entitled to, and hola them until Cook should come over. I said 
I would not take them and wait; 1f Sam Nailor wanted to take 
them and wait, to please Jay Cook, he could do it, but I wouldn't; 
my business was as important to me as Mr. Cook’s was to him. 

Q. Did you then, before the delivery of these bonds, inform Mr. 

Canfield of the fact that all the stock of this corporation had 
505 been collaterated for your notes that were in the State Na- 
tional Bank ? 

A. I not only done that, but when I was trying to drive Tom Can- 
field up to give me those bonds, there, day after day, I said, “ Tom 
Canfield, my notes are down here at this bank and they will be pro- 
tested and that stock which is collateral for those notes will go back 
to Minneapolis, and this whole trade will be broken up.” I used 
every possible argument which I could conceive to induce Mr. Can- 
field to give me those bonds. 

Q. Was the note you referred to as being Hable to protest the note 
you had given to the Second National Bank” 

A. I cannot say whether I had given: Mr. Baldwin a third note 
to cover all of that indebtedness or whether the two notes were 
there; I don’t recollect about that. I can’t tell whether the Second 
National Bank note was at the National Park Bank or not; but the 
deposit to be made was sufficient to cover it, and Mr. Baldwin was 
to be provided, in that ease, with the funds to take up the note at 
the Second National Bank. 

(Q. Now, Mr. ISKing, | will ask you farther, whether you ever made 
any payment upon the fourteen thousand dollars of notes you gave 
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to George A. Brackett or the six thousand two hundred and _ fifty 
dollars of notes which you gave to Mr. Mendenhall? 

A. Oh, no; I guess I didn’t pay any notes along about that 
time; I don’t recollect. No, sir; I think I never paid a dollar. 
I know the interest on the Mendenhall notes. When my atten- 
tion was called to it in the statement Mr. Baldwin gave me _ after- 
wards Mr. Baldwin had charged up the interest due on the Men- 
denhall notes to my account. 

(). For what time? 

A. Well, I think for the years 1878 and 1874. I think there 

was two years’ interest on the Mendenhall notes which Mr. 
506 =Baldwin—when I had an account there—had charged up to 
me. 


Cross-examination by Mr. PatmMer, C. E.: 


Q. You pledged two hundred shares of the stock to Mr. Brackett 
in the first place as an independent pledge, did you not? 

A. I assigned the stock that I bought right back as security to the 
note which I gave for its purchase. 

Q. Two hundred shares ? 

A. Yes, sir. 

Q. That was one transaction with Mr. Brackett? 

A. Yes, sir. 

Q. Then the other hundred shares with Mr. Mendenhall was 
pledged with him ? 

A. In the same way. 

(). In the same way? 

A. Yes, sir. | 

(). As an independent transaction with him ? 

A. Yes, sIr. ‘ 

[Q.] You did not make any pledge with the State National Bank 
at all in the first instance? 

A. No; sir—of the three hundred shares ? 

©. Yes, sir; [ mean ——. 

A. No, sir; no, sir. 

(). The gas stock that you refer to was Mr. Baldwin’s individual 
property, was 1t not? 

A. I don’t know, sir, about that. 

Q. Did he not tell you so? 

A. Well, I presumed it—I supposed it to be such, and, I think, it 
was 1n his name. 

Q. ‘Phat was the testimony before, and that is the fact, I presume. 

A. Yes; I have no doubt of it. 

Q. The five hundred shares that you went and got and left with 
Mr. Baldwin was left primarily as collateral security for the return 
of the gas stock, was it not? 

A. Well, no more so than as additional security for the whole. 
It was primarily to secure the return of the gas stock and the 

more certain payment of the other notes—of all the notes. 
5U7 ~—s It was one transaction. Ishould not have pledged it had it 
not been that I wanted to borrow. 
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Q. Well, if I understand you, you say that the five hundred shares 
was ple lged to secure the return of the gas stock and 

A. Yes, sir. 

Q. As additional security —— 

A. Yes, sir. 

Q. To “pe on three hundred shares ? 

A. Yes,s 

Q. You eed testified in this ease, or in the ease of Rufus J. Bald- 
win and The State National Bank, plaintiffs, against The Minneapolis 
Agricultural and Mechanical Associ ation, William S. King, and 
Thomas H. Canfield, defendants, heretofore ? 

A. Yes, sir. 

Q. That action was tried before Judge Wilkin, was it not ? 

A. Yes, sir. 

Q. In the spring of 1874? 

A. Yes, sir. 

Q. You were called there as a witness on the part of the plaintiffs, 
were you not? 

A. I believe I was. 

Q. Did you hear Mr. R. J. Baldwin’s testimony given on.that oc- 
casion ? 

A. I think I did. 

Q. Do you not remember that he testified on that occasion that. 
the five hundred shares were given primarily as a_ pledge to secure 
the return of the gas stock ? 

A. No, sir; I don’t remember his testimony. I think I have not 
read it from that day to this. 

@. You have no recollection about it, then ? 

A. No, sir. 

Q. Did you testify on that occasion on that subject? 

A. I don’t recollect whether I did or not. 

Q. If you did do you recollect that you testified as you have to- 
night ? 

‘A. If I did I have no doubt that, as far as I was asked, I testified 

as I have to-night, because there were no other facts in the 
008 case. I don’t recollect whether J was examined on that point 
or not. If I was I testified substantially as I have to-night. 

Q. The gas stock you hypothecated with the Second National 
Bank of St. Paul ? 

A. Yes, sir. 

Q. For a loan? 

A. Yes, sir. 

(. Did you give any other security at the Second National Bank 
than the gas stock ? 

A. No, : sir; I think not. 

Q. Did not John T. Averill sign your note ? 

A. John T. Averill did; yes, sir; endorsed the note. Yes, sir; I 
recollect now. He signed the note after my telling him that I was 
going to put up the stock as security. 

Q. Was not that note that you gave the Second } 
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St. Paul protested for non-payment before you went to New York? 

A. No, sir; [think not. I think not; it may have been. 

And was not = brought on it while you was still in New 
York and your property attached ? 

A. A suit was brought on it after the failure of Cook. 

@. Well, I am referring to your being in New York now. 

A. Yes, sir; ves, sir; yes, sir; suit was brought. I don’t recol- 
lect about whether there was any attachment or not. 

Q. And that suit went into judgment, did it not? 

A. Yes, SIP. 

Q. You paid that judgment ? 

A. i did. 

Q. Took up the gas stock ? 

A. Yes, sir; I suppose I did. I haven’t any very distinct recol- 
lection. 

Q. And returned it to Mr. Baldwin ? 

A. I don’t know what I did with that gas stock, whether I re- 

turned it to Mr. Baldwin or not. There was quite a long, 
509 complicated fight about that thing, and my recollection is 

that Mr. Secombe settled up the matter finally with the bank 
and, I wuess, took tise stock. 

(). There was no fight with Mr. Baldwin ? 

A. No, sir. 

(Q. About what time was these payments of interest charged up 
to your account ? 

A. Well, I can’t tell you. 

(). With reference, for instanee, to the trial of that case that oc- 
curred in the spring of 187-4? 

A. The trial of what case do you refer to ? 

Q. The one before Judge Wilkin. 

A. Well, | don’t know that there has been anything charged up. 
I don’t remember anything about any charges having been made 
there. 

(). No, excuse me; you don’t understand; you testified, in answer 
to Mr. Wilson, that you thought Mr. Baldwin, having money on de- 
posit, had charged up interest on the Mendenhall notes. 

A. Yes, sir; for 1875 and 1874, [ think. 

(. Yes, sir. Now, when was that done ? 

A. I ean’t tell you, Judge. 

Q. Well, about? 

A. Well, that I couldn’t tell you; I couldn’t tell you. Well, I 
don’t know anything about it; it was whenever, I suppose, I hap- 
pened to have some money ther e; but I don’t know that Mr. Bald- 
win ever said to me, “I am going to charge up the interest,” but he 
made mea statement that he had charged up the interest on the 
a but I can’t say when it was done—what month or season. 

You gave Mr. Baldwin no note for this gas stock or anything ; 
it Was just a swap of stock ? 

A. Yes, sir; I handed him over this pledge, my five hundred 
shares, and he handed me this certificate of stock and a letter or a 
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note to Mr. Monfort, saying that the stock was good security for ten 
thousand dollars, which I wished to borrow. 
510 (. And there were no other papers passed between you ? 
A. No, sir—no, sir. | 

Q. The title to this real estate was in the associ: — was It not ? 

A. I supposed so; I claimed it was; I toid Mr. Canfield it was. I 
told Mr. Canfield that the title of the property was represented by 
that stock ; that that was through which he was to get his title. 

Q. I didn’t ask you that; I asked you if the legal title to the land 
was not in the association as a corporation ? 

A. Yes, sir; 1t was 1n the association as a corporation. 

Q. You understood that at the time ? 

A. I did; yes, sir. 

Q. Now, this deed that you have referred to you understood passed 
the title? 

A. No, sir; Mr. Canfield and I both understood that deed didn’t 
pass any title. ' 

Q. I have not asked you about Mr. Canfield. 

A. Well, IT understood that it did not pass the title, and so in- 
formed Mr. Canfield. 

Q. Do you mean to be understood that the deed of a corporation, 
in which is vested the legal title of land properly executed will not 
pass that title ? 

A. Oh, no, sir; no, sir; I do not claim any such thing. JI mean 
that Mr. Canfield and I discussed when he was in Minneapolis how 
he could get a safe, certain title. 

Q. I have not asked you that. 

A. Very well, Judge, Iam ciel those questions as closely as 
I understand. 

Q. What I wish to ask you is, whether you had any understand- 
ing that the legal title to that real estate did pass,and was intended 
to pass, by what vou call the quit-claim deed ? 

A. No, sir; I did not so understand it; I did not so intend it. I 
informed Mr. Canfield that it was not so intended. We talked it ali 

over. It was to guard him against any outside claims to 
d11_—srights or equities in that property. It was a quit-claim to 

cut ofl, the same as my warranty deed was. I gave a war- 
ranty deed. T had no title; it was not in meatall. I gave it to 
cut off any possible claim that might exist against that property out- 
side of the stock, which I supposed passed the title, and intended 
should pass the title, and the stock only to pass the title. 

Q. Do you now understand that a transfer of stock in an associa- 
tion passes the title to its real estate ? 

A. This suit raises doubts in my mind. I don’t know, Judge. I 
supposed it did. I supposed that the stock did carry the—it carried 
all equitable rights and interests, at any rate. I don’t understand 
that it carried title. If I have said so, I don’t mean to say that it 
carries title. I mean that it carries ownership—that the stock car- 
ried the ownership of the property and not the deed. 

Q. Now, what will you say, as your final answer, passes the title to 
real estate in such a case ? 

49—179 
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A. Oh, I suppose deeds are required to pass titles. It was only 
the owne rship that I was trying to pass or offering to pass. 

Q. Do you remember the date of your arrival in New York with 
your deed, which lacked the sign: itures of Brackett and Morrison? 

A. No, sir; not the exact di ate, but I think in the forepart of Sep- 
tember. 

(). Was it not on or about the 27th day of August? 

A. It might have been late in August or early in September. 

Q. 1875” 

It was either late in August or late in September ; I cannot be 
precise as to the date. 

(Q. Where was that deed signed ? 

A. All along the line. 

Q. No; I mean by Mr. Brackett? 

A. In the office of the North Pacific Company in New York 

city. 
512 (). Upstairs or in Mr. Canfield’s office ? 

A. Well, I cannot be positive about that. My own impres- 
sion was that it was signed downstairs. I think Mr. Brackett and 
Mr. Morrison told me 

Q. Never mind what they told you. 

A. I can’t say; I can’t tell you; I don’t remember. 

Did you meet Mr. Brackett and Mr. Morrison there by ap- 
pointment? 

A. Well, not for that purpose, but we were engaged together in 
contracting. We had business relations together with the company 
and I met them, I think, on those other matters there. 

Q. Did you ex peet to find them there ? 

A. Yes, sir—yes, sir; | knew they were to be there, but not on 
this business. 

Q. Do I understand you to say that after Mr. Brackett signed the 
deed vou delivered it to Mr. Canfield ? 

A. I don’t think I delivered the 

(. I mean now the quit-claim ? 

A. The quit-claim—I delivered the deeds. My recollection is— 
my best recollection is—that I delivered both of the deeds at the same 
time to Mr. Cantield in his own room downstairs. 

Q. That was after you had been to Utica again and got this cer- 
tificate of the clerk ? 

A. No, sir; I think not. I think before going to Utica I had 
handed Mr. Canfield both of the deeds, but when I was pressing him 
for these bonds he was, on one pretext and another , putting off. He 
then insisted that I should have this other certificate, and I had _ to 
take the deed back to Utice 

(). Before you finally hers ered this deed, as satisfactorily executed, 
you took it and went back to Utiea 

A. Yes, sir—yes, sir. 

Q. And was gone there some days? 

A. Some days; I don’t know but ten days. 

Q). Engaged in agricultural operations ? 


A. Yes, sir; buying bulls. 
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513 Q. And when you came back the final delivery was made, 
was It, of the deeds? 

A. I returned him the deed then again; yes, sir. 

Q. Well, he had not accepted it be fore, had he? 

A. No, sir; no, sir; I ean’t say that he had aceepted it. Ile had 
taken it and put it in his safe, 1 think, and I think afterwards 
handed it back to me for me to take up to Utica; but I then took it 
back and delivered it to him. 

Q. Now, had Mr. Nailor arrived at that time? 

A. Well, I can’t say. 

Q. Mr. Nailor was there, was he not, with the bonds? 

A. He was there during the pendency of these proceedings. 

Q. Was he not there on or about the 12th day of September, when 
the final delivery was made of these deeds ? 

A. Well, sir, I can’t give the dates; but it was about the time of 
the final deliv ery to Mr. Canficld of the deeds, with some bonds be- 
longing to Mr. Canfield in his possession. I don’t know whether 
Mr. Nailor had the bonds in his possession. I know that some were 
handed to him. 

Q. Now, didn’t you go to Mr. Nailor at the Northwestern Bank in 
Minne: apolis with ‘an order from Canfield, or by request of Mr. Can- 
field, to take those bonds and bring them on yourself to New York? 

A. Well, now, that refreshes my memory. No, sir; [ now think, 
upon your making that statement—my recollection is that I asked 
Mr. Nailor, or stated that Mr. Cantield had said to me when in Min- 
veapolis, that he had some bonds there—that he talked about the 
bonds there—and I asked Mr. Nailor to take the bonds en to New 
York without saying anything to Mr. Canfield. I don’t think Mr. 
Canfield gave me an order sand I think he rather dissented from my 
having asked Nailor to take the bonds on. 

Q. Did you not go there and take these bonds from Mr. Nailor, 

or look them over and then redeposit them with Mr. Nailor 
514. as security for your own debt? 
A. I don’t recollect that I did that. 

Q. And didn’t he bring them to New York, claiming that he had 
a lien on them as security for your debt, and wouldn't give them up 
until that was arranged ? 

A. Well, I think, now, if you will keep asking me questions you 
will bring it back so that I will recollect it pretty close. Now I think 
that was about the way it was. I said to him, “ Now, Mr. Nailor, I 
have sold Mr. Canfield these:fair grounds ; he is going to give me 
these bonds in New York; you take them right along there, and 
when this thing 1s completed why you can put the bonds where you 
want to and give me credit for the proceeds.” 

Q. You owed Mr. Nailor at that time? 

A. Yes, sir. 

Q. And you understood you was giving him a lien on those 
bonds ? 

A. Certainly, sir; certainly, sir; any such hen as J could. 


Q. Well, he had the bonds? 
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A. He was the custodian of the bonds as trustee for Mr. Canfield, 
as I supposed. 

Q. Well, you had displaced that arrangement and substituted one 
of your own, hadn’t you ? 

A. Oh, no; oh,no; nothing of that kind at all; but merely asked 
him to take them along to e xpedite the closing of the transaction 
between Canfield and myself. I didn’t assume to give him any pos- 
session of the bonds, because he already held possession ; but T had 
asked him, in order to expedite matters with Canfield, to take them 
“—— with him. 

He was a naked bailee, wasn’t he, of the bonds in the first 
olan? 

A. I don’t know anything about that. 

Q. And when he got to New York he claimed the right to hold 
them by virtue of what you had told him? 

A. I don’t know that either. 

Q. Didn’t he do that right in your presence ? 

A. Not to my recollection. 
515 (. Well, he didn’t give them up to anybody, did he ? 
A. I don’t know, sir, what he did with the bonds. 

Q. Until this transaction was completed ? 

A. I never assumed to give him any right or title which was not 
fully vested in me to the bonds, however. 

Q. You received all the bonds finally ? 

A. Yes, sir; I did. 

Q. W hat did you do with them, Mr. King? 

A. Well, I peddled them out to one and another ; I sold them to 
different parties. 

Q. Did you give any of them to Mr. George A. Brackett? 

A. No, sir; never a bond. I sold some of “them to R. D. Rice, of 
Maine. I sold some of them to 8. W. Darling—now of Far 
few thousand dollars. And my recollection is that the balance—the 
few that there were left—Mr. Nailor sold—oh! I let D. D. S. Brown, 
of Rochester, New York, take some and sell them in Rochester for 
me. I think he got ten or eleven cents on the dollar for them; 
and whatever balanee there was—it seems to me some eighteen 
thousand dollars ; it may not have been over twelve; Mr. Nailor could 
tell you—I told him we better sell them and gct rid of them, and I 
think he sold them in New York for some twelve or thirteen cents 
on the dollar. That is where the bonds went to. 

Q. You didn’t enter any lands with any of them ? 

A. No, sir. 

Q. These bonds that you have last referred to that was given you 
by Mr. Canfield were coupon bonds, were they not ? 

A. Yes, sir; I suppose so. They were the original bonds that I 
received from Mr. Canfield, but they were not registered. 

Q. What you got were not coupous? 

A. I don’t know anything about that. I knew all of the original 
bonds were registered—that is, ] knew it by Mr. Canfield stating it. 
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516 Redirect examination by Mr. Wirson, E. M.: 


Q. Of the bonds which you received were there not some forty- 
four thousand of them which had been deposited with Fisk & 
Hatch? | 

A. Well, a portion of them—TI cannot say just what portion of 
them—had been deposited with Fisk & Hatch. 

Q. I will ask whether those bonds were delivered to you or received 
by you before or after the failure of Jay Cook ? 

A. They were received by me after the failure, but Mr. Canfield 
had given me an order for those bonds on Fisk & Hatch just as I 
was starting out of New York to be gone several days. 

Q. That was prior to the failure, wasn’t it? 

A. Yes, sir. 


tecross-examination by Mr. Patmer, EE. C.: 

Q. That judgment of the Second National Bank was paid in 1874, 
was 1t not? 

A. Well, I think it was as early as that. I guess it was not paid 
in 1874; I think I paid Secombe a thousand dollars to keep Kdger- 
ton out of his money a year. I think I let it run away down as late 
as I could. 

Defendant rests with the exception of proof of notice of pledgee’s 
sale. , 


517 Defendants’ Lerhibits. 
Thomas H. CANFIELD 
vs. 


Tuer MINNEAPOLIS AGRICULTURAL & MECHANICAL ASSOCIATION ef al. 


Ex. No. 1. 800 shares of stock of said company, represented in 11 
certificates. 

Ex. No.2. Pleadings and judgment — R. J. Baldwin e¢ al. vs. said 
association. 

Ex. No. 35. Proceedings for appeal for injunction in the State 
court. 

Ix. No. 4. Auctioncer’s certificate of sale of stock. 


518 Number 12. Ix. No. 1. Shares, 75. 


The Minneapolis Agricultural and Mechanical Association, Organized 
June, 1871. 


This certifies that W. D.Washburn is entitled to seventy-five shares, 
of fifty dollars each, of the capital stock of the Minneapolis Agri- 
cultural and Mechanical Association, transferable only on the books 
of the company, in accordance with the by-laws, in person or by 
attorney, and surrender of this certificate. 

In testimony whereof the company have caused the signatures of 
their president and secretary to be hereunto aflixed, at Minneapolis, 
Minn., this 17th day of June, 1871. 

LEVI BUTLER, President. 
THOMAS LOWREY, Secretary. 
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519 For value received — hereby transfer to 


] 
— shares of stock in the Minneapolis Agricul-ural and Me- 
chanical Association, as specified in the within certificate. 


Dated — day of , 1S—. 
W. D. WASHBURN. 
520 Number 1. Shares, 150. 


The Minneapolis Agricultural and Mechanical Association, Organized 
June, 1871. 


This certifies that Dorilus Morrison is entitled to one hundred — 
& fifty shares, of fifty dollars each, of the capital stock of the Minne- 
apolis Aericultural and Mechanical Associ ation, transferable only on 
the books of the company, in accordance with the by-laws, in per- 
son or by attorney, and surrender of this certificate. 

In testimony whereof the company have caused the signatures of 
their president and seeretary to be hereunto affixed, at Minneapolis, 
Minn., this 17th day of June, 1871. 

LEVI BUTLER, President. 
THOMAS LOWRY, Secretary. 


521 For value received I hereby transfer to Wm.S8. King, of 
the within 150 shares of stock in the Minneapolis Agricul- 
-ural and Mechanical Association, as specified in the within certifi- 
rate. 
Dated 11th day of Sept., 187 
D. MORRISON. 
WM. 8. KING. 


522 Number 9. Shares, 100. 


The Minneapolis Agricultural and Mechanical Association, Organized 
June, 1871 
, 1871. 


This certifies that R. J. Mendenhall is entitled to one hundred 
shares, of fifty dollars each, of the capital stock of the Minneapolis 
Agricultural and Mechanical Association, transferable only on the 
books of the company, in accordance with the by-laws, In person or 
by attorney, and surrender of this certificate. 

In testimony whereof the company have caused the signatures of 
their president and secretary to be hereunto aftixed, at Minneapolis, 
Minn., this 17th day of June, 1871. 

LEVI BUTLER, President. 
THOMAS LOWRY, Sceretary. 


523 For value received — hereby transfer to ,of ——, 
— shares of stock in the Minneapolis Agricul-ural and Me- 
chanical Association, as specified in the within certific ate. 
Dated 12th day of Nov., 1872. 


hk. J. MENDENITALL. 


. 
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524 Number 4. Shares, 100. 


The Minneapolis Agricultural and Mechanical Association, Organized 
June, 1871. 


This certifies that George A. Brackett is entitled to one hundred 
shares, of fifty dollars each, of the capital stock of the Minneapolis 
Agricultural ‘and Mechanical Associ ation, transferable only on the 
books of the company, in accordance with the by-laws, In person 
or by attorney, and surrender of this certificate. 

In testimony whereof the company have caused the signatures of 
their president and secretary to be hereunto affixed, at Minne: polis, 
Minn., this 17th day of June, 1871. 

LEVI BUTLER, President. 
THOMAS LOWR|RY, Secretary. 


O20 For value received — hereby transfer to , of 
— shares of stock in the Minneapolis Agricul-ural and Me- 
chanical Association, as specified in the within certificate. 
Dated — day of , 18—. 


GEO. A. BRACKETT. 
526 Number 5. _ | Shares, 100. 


The Minneapolis Agricultural and Mechanical Association, Organized 
June, 1871. 


This certifies that William S. King is entitled to one hundred 
shares, of fifty dollars each, of the capit al stock of the Minneapolis 
Agricultural ‘and Mechani ‘al Association, transferable only on the 
books of the company, in accordance with the by-laws, in person or 
by attorney, and surrender of this certificate. 

In testimony whereof the company have caused the signatures of 
their president and secretary to be hereunto aflixed, at Minneapolis, 
Minn., this 17th day of June, 1871. 

LEVI BUTLER, President. 
THOMAS LOWRY, Secretary. 


527 For value received — hereby transfer to , of 
— shares of stock in the Minneapolis Agricul-ural and Me- 
chanical Association, as specified in the within certificate. 


Dated — day of , 18—. 
WM. S. KING. 
528 Number 6. Shares, 50. 


The Minneapolis Agricultural and Mechanical Association, Organized 
June, 1871. 


This certifies that W. W. Eastman is entitled to fifty shares, of fifty 
dollars each, of the capital stock of the Minneapolis Agricultural 
and Mechanical Associ ation, transferable only on the books of the 
company, In accordance with the by “laws, in person or by attorney, 
and surrender of this certificate. 
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In testimony whereof the company have caused the signatures of 
their president and secretary to be hereunto afhixed, at Minneapolis, 
Minn., this 17th day of June, 1871. 
LEVEE BUTLER, President. 
THOMAS LOWREY, Secretary. 
O29 lor value received [ hereby transfer to George A. Brackett, 

of titty (50) shares of stock in the Minneapolis Agricul- 
sural and Mechanical Association, as specified in the within certifi- 


cate. 
Dated 20th day of September, 1571. 


W. W. EASTMAN. 


[ hereby transfer all my right, title, and interest in the within 


stoek LO 7 
Dated monet dav ot ae 1872. 


GEO. A. BRACKETT. 


530 Number 7. Shares, 50. 
The Minneapolis Agricultural and Mechanical Association, Organized 
June, 1S71. 


This certifies that Thomas Lowry is entitled to fifty shares, of fifty 
dollars each, of the capital stock of the Minneapolis Acricultural 

1d Mechanical Association, transferable only on the books of the 
cCOMpany, In accordance with the by-laws, In) person or by attorney, 
and surrender of this certificate. 

In testumony whereof the company have caused the signatures 
of their president and secretary to be hereunto aflixed, at Minneapo- 
lis, Minn., this 17th day of June, 1871. 

LEVI BUTLER, President. 
THLOMAS LOWREY, Secretary. 


531 lor value received — he reby transfer to Of 
— shares of stock in the Minne apolis Agricul-ural pane Me- 
chanical Association, as specified in the within certificate. 


. 


Dated wana day of 


TITOMAS LOWREY. 


32 Number S. Shares, 00, 
The Minneapolis Agricultural and Mechanical Association, Organized 
June, 1571. 

This certifies that W. P. Westfall is entitled to fifty shares, of 
fifty dollars cach, of the capital stock of the Minneapolis Agricultural 
and Mechanical Association, transferable only on the books of the 
company, in accordance with the by-laws, in person or by attorney, 

and surrender of this certifieate. 

Int testimony whereof the COmMpany have caused the slonatures of 
their president and secretary to be hereunto affixed, at Minneapolis, 
Muinn., this 17th day of June, lS7/1. 
LEVI BUTLER, President. 
THOMAS LOWREY, Secretary. 


a 
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N90 For value received — hereby transfer to , of ——, 
— shares of stock in the Minneapolis Agricul-ural and Me- 
chanical Association, as specified in the within certificate. 
Dated — day of , 1S—. 


s W. P. WESTFALL. 


004. Number 9. Shares, 50. 


The Minneapolis Agricultural and Mechanical Association, Organized 


June, 1S71. 


This certifies that Levi Butler is entitled to fifty shares, of fifty 
dollars each, of the capital stock of the Minneapolis Agricultural 
and Mechanical Association, transferable only on the books of the 
company, In accordance with the by-laws, in person or by attorney, 
and surrender of this certificate. 

In testimony whereof the company have caused the signatures of 
their president and secretary to be hereunto affixed, at Minneapolis, 
Minn., this 17th day of June, 1871. 

LEVI BUTLER, President. 
THOMAS LOWREY, Seer tary. 
OOo For value received — hereby transfer to , of ——, 
—sharesof stock in the Minneapolis Agricul-ural and Mechani- 
cal Association, as specified in the within certificate. 
Dated — day of , 1Ss—. 


LEVI BUTLER. 
556 Number 10. Shares, 50. 


The Minneapolis Agricultural aud Mechanical Association, Organized 
June, 1871. 


This certifies that Calvin G. Goodrich is entitled to fifty shares, of 
fifty dollars each, of the capital stock of the Minneapolis Agricult- 
ural and Mechanical Association, transferable only on the books of 
the company, in accordance with the by-laws, in person or by attor- 
ney, and surrender. of this certificate. 

In testimony whereot the COMpahy have Cause d the signatures of 
their president and seeretary to be hereunto affixed, at Minneapolis, 
Minn., this 17th day of June, 1571. 

AVI BUTLER, President. 
‘THOMAS LOWREY, Seeretary. 


537 lor value received, | liereby transfer to Thomas Lowry, of 
Minneapolis, Minnesota, fifty (50) shares of stock in the Min- 
neapolis Agricul-ural and Mechanical Association, as specified in 
the within certificate. 
Dated 25rd day of September, 1871. : 
CALVIN G. GOODRICH. 
For value reed, I hereby assign, transfer, and sell all my right 
and interest in and to the within certificate of stock to 
Dated February Ist, 1872. 


THOMAS LOWRY. 
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p08 Number ILI. Shares, 25. 


The Minneapolis Ayricultural and Mechanical Association, Organized 
June, IS/1. 


This certifies that G. M. Stickney is entitled to twenty-five (25) 
shares, of fifty Pea each, of the capital stoek of the Minneapolis 
Agricultural and Mechanical Association, transferable only on the 
books of the company, in accordance with the by-laws, in person or 
by attorney, and surrender of this certificate. 

[In testimony whereof the company have caused the signatures of 
their president and secretary to be hereunto attixed, at Minneapolis, 
Mian ener . this 7th day of June, iS/1. 

LEVI BUTLER, President. 

THOMAS LOWERY, Seeretary. 
539 ‘or value reeeived, — hereby transfer to of 
hares of stock in the Minneapolis Agricul-ural and Me- 
ehanical Association, as speeified in the within certificate. 

Dated — day of ——, ls—. 


oom | oe 


G. M. STICKMEY, 
By W. D. WASHBURN 


(In pencil), viz: Five shares of the within certificate, No. 11, re- 
served 1n my sale to D. Morrison. 
J. M. KNIGHT. 
R. J. BALDWIN 


540 DEFENDANTS Exunipir No. 2. 
Complaint. 
District Court, Fourth Judicial District. 


Rures J. BaALpwin and THe Strate NATIONAL BANK OF MINNEAPOLIS, 
PI'tfs, 
HS. 
THe MINNEAvOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION, 
Winnram S. kuNG, and THosas H. CaAnrienp, Def’ts. 


STATE OF MINNESOTA, County of Hennepin: 


The complaint of the above-named plaintiffs states and shows the 
foll owl ng facts constituting their cause of action against the above- 

amed detendants, to wit: 

That the said State National Bank of Minneapolis is, and has been 
for over SIX years last past, a body corporate created and organized 
under the laws of the eee States for the purpose of doing the 
business of banking, an dL enga Bed in doing said business at Minne- 
apolis, in said county of I “nepin, now and during the whole of 
said period, 

That the said defendant, The Minneapolis Agricultural & Me- 
chanical Assoelation, in June, Isv1. beeame a body corporate duly 
created and organized under the general laws of the State of Minne- 


———. ¢.—- 
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sota; that its articles of Incorporation were in that month duly exe- 
euted and filed and recorded in the oftice of the register of deeds of 
said Hennepin county ; that, as indicated and provided by its said 
articles, its place of business was Minneapolis aforesaid, and the 


\general nature of its business was the promotion of the agricultural 


and mechanical arts and holding fairs and other public exhibitions ; 
that its capital stock authorized by its said articles amounted to forty 
thousand dollars, divided into eight hundred shares of fifty dol- 
lars each, all of which were issued, distributed, and paid up, and cer- 
tificates therefor given; that the original corporators and persons 
named in said articles of incorporation and forming the same were 
sald defendants, William S. ting, Wilson P. Westfall, Calvin G. 
Goodrich, Levi Butler, Wilham W. Eastman, Geo. A. Brackett, Dori- 
lus Morrison, Wilham D. Washburn, Richard J. Mendenhall, and 
Thomas Lowry. 

That in and by said articles 1t was provided that the government 

of said association and the management of Its affairs should be vested 

in a board of directors of eleven persons, to be elected an- 
S41 nually by the stockholders, and to continue for one year 

and until their successors were elected and qualified, and it 
was also provided in and by said articles that the persons therein 
named, to wit, the persons hereinbefore named, should constitute 
the first board of directors, and continue suelh till the first election 
by said stockholders, and until their successors should be elected 
and qualified, and that there should be annually elected by said 
board from Jts numbera president, vice-president, treasurer, and sec- 
retary for one vear. 

That after such organization one Geo. I. Stevens became a mem- 
ber and stockholder of said corporation; that said original corpo- 
ratorsand said Stevens were by said stockholders elected the first board 
of directors, and the said board elected the officers provided by said 
articles: that said corporation soon thereafter purchased and ac- 
quired the title in fee to the iollowing-deseribed lands and real estate 
situate In said county of Ifennepin, to wit, the northwest quarter of 
the northeast quarter of section thirty-six, in township twenty-nine, 
range twenty-four west, and the west three-fourths of the northeast 
quarter of the northeast quarter of the same section, containing in 
all seventy acres, more or less, and of the present value of over 
elehty thousand dollars, and said corporation has always since held 
and still holds the title in tee thereto. 

That said corporation erected upon said lands valuable buildings 
and structures, worth over ten thousand dollars, for the purpose of 
accommodating the fairs which it proposed to hold, and for the other 
uses and purposes contemplated by its creation, 

That since the first election of the lirst board of directors of said 
assoclation and the first election of officers there has been no elec- 
tion of cither directors or officers, aud for more than a Vear lest past 
there has been no liceting eitner of stockholders or directors of said 
association, hor any persons acting or claiming the right to act either 
as directors or officers of said association, or assulming to act there- 
for, save as hereinafter stated ; that for over a year last past, and for 
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, the ordinary and lawful business of said 

abandoned by it with 
norany member or per- 
it, and said corporation 
any act, transacting 


| | 


t of said corporation 


with of ever resuming 


is-.5Or ti WilOt ()] poyey 
ny business exereising any corporate rights and privileges and 
ll preten id intention of further cxereising the same, therebv 
reiting the same and becoming practically dissolved ; that prior 
yand during the vear [S72 said defendant Ning aequired by pur- 
Lheuse } Pradist rand delivery all the shares of stock of said COVr- 
ration. and beename the absolute owner thereot and the sole stoek- 
der - ssoclation, and save and except as hvpotheeated as 
erell ated, lic has ever since remained the sole owner of sueh 
{> | comings so possessed of sueh stoek the said 
C1} it [King assumed the entire control and manage- 
rent ¢ ke property and real estate beloneine to said assoelation, 
nd theneetorth continued to exereise such control and management 
ithout thy ervention of any board of directors or otiieers ot said 
1] atiol auning the right to use and control such property 
hai 1 es nd using and controlling and managing the Sabie 
ry his own individual benetit, thereby in all lus aets treating said 
rporation as <solved and himself as the absolute owner of its 
ropert | cts and il est: that in sueh his doings he 
S SOL | ttisedt CO PrTeMoved ivoOmM sald real estate the build- 
1's | uctures situate thereon, of the value of over ten thou- 
ad ado edt thes v said Corporation to enable it to 
ir | porate sIness, ald the proeeeds of such sale he, 
e said detendant tine, lias appropriated to his own individual 
s< eae = LI | 
Pirntiul, further complaining, avers that on the 5th day of No- 
eboer, (2 ic Geehnadant Mine, roa valuable consideration, 
ad recut nd delivered to one Creor@e A. Brackett lis three 
hlIssOry OlLCs VO tor -i' 1) Lsith ldollars each and one for tour 
housanad collar bd ali pavable to the order of said Brackett one 
eu , | it the said State National Bank, in Minneapo- 
~ er Merest peaeesn ntl paid, and to secure 
[ht Vi i kd totes Sud Ile t tne 1} ict there delivered to 
said) Bracket ledge two hundred shares of the said eapital 
| Yr] tural and Mechanical Association: that 
fiery cfor Ge tmiaturityv thereot, said Brackett, for a valu- 
pie Ct >] LUV Chadorsed hidh transterred and delivered to 
lie said Li) he said State National Bank, the said notes, to- 
rether with sa tock so pledged as collateral, and the said bank 
has ! : oes hold and own the same, which are 
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annum until paid, one of said notes being for two thousand dollars, 
one for twelve hundred and fifty dollars, and three being for one 
thousand dollars each, and amounting in the ageregate to the sum 
of six thousand two hundred and fitty dollars principal: t 
y then and 
there delivered in pledge to said Mendenhall one hundred shares of 
said stock in said association: that afterwards and = betore tle ma- 
turity thereof said notes, — with said stock so ples dged 
lateral, were, fora valuable consideration duly endorsed, transferred, 
and delivered to said bank a said’ Mendenhall, and Sed 
O45 bank has ever sinee been and now Is the lawful holder and 
owler thereot, ania MoO pr rt of said hotes lias ever been pred. 
That Ol} the 1th day of July, LS(o. Sid de ee relent line, bene 
then the owner and holder of the balance of said stock not pledged 
as aforesaid, to wit, five hundred shares thereof, applied to the said 
plaintiff, Rutus J. Baldwin, who was then, and ever since lias been, 
the cashier of said bank, fora loat Ly | | 
thousand dollars for the individual benefit and use of lim, the sed 
une: that said ine then well knew the fact that the said bank, o 
whom said Baldwin was cashier, was then the lawful owner ai 
holder of his noOves, SO as aforesald elvel LQ Stud Drackett ral «| LO 


? 
} 


sald Mendenhall, together with the sald shares ot stock SO as afore- 
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ten thousand dollars, he, the said NWine, then and there represented 


Lo ple L] ntills thicil he Was thie SOLE stockholder ane Liit hiber ()] sad 
Agric ulti _ & Mechanical Association, and the sole owner of all its 

ud aupiti stock, subject only to the lewal and equitable ri@hts 0 
said b: “a In respect to the said three hundred shares so held by i 
wc, ac heretnbelfore Sta | | 
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said claims then held by said bank, as hereinbefore stated; and _ it 
was also further expressly understood and agreed between said King 
and said Baldwin, for himself and also on behalf of said bank, as 
its eashier thereto duly authorized, in consideration as aforesaid 
that the said shares of stock so delivered to and then held 
by the said bank as aforesaid and the said shares so then 

agreed to be delivered to the said plaintiff Baldwin 
544 for the benetit of himself and said bank, as aforesaid stated, 

should be taken, regarded, and treated as conferring upon 
and vesting in them, respectively, as well such legal and equitable 
rights as pertained to the absolute owners and holders of such stock 
as also an undivided cquitable estate and interest and len in the 
nature of a prior mortgage into and upon the said real estate here- 
inbefore described, proportionate to and corresponding with the 
amount and number of shares so delivered and held by said plain- 
titls respectively, and to the extent of their said respective claims, 
and us security therefor, as hereinbefore stated, and also that no 
sale, conveyance, nor disposition of said real estate, or any part 
thereof, should be made without the assent of said plaintiffs or to 
the prejudice of their said claims, rights, and equitable interests in 
the premises. 

That, relying upon the truth of said representation of said King 
and such understanding and agreement on his part, the said plaintiff 
Baldwin then and there transferred and delivered to him, said King, 
as a loan, to be used as aforesaid, gas stock, to wit, two hundred 
shares of the stock of the Minneapolis Gas Light Company, of the 
value of ten thousand dollars, by means of which said King was en- 
abled and did thereupon effect a loan of ten thousand dollars for his 
individual use and benefit, and the said defendant King did then 
and there, in consideration of such lean, duly transfer and deliver to 
said plaintiff Baldwin his said five hundred shares of stock in said 
association on the terms and eonditions hereinbefore stated, which 
sald shares the said Baldwin has ever since owned and held, and 
still owns and holds, for the purposes aforesaid. 

That afterwards, to wit, on the 15th day of August, 1875, said de- 
fendant King entered into negotiations with said defendant Can- 
field, who was then and there fully advised, informed, and notified of 
all the facts hereinbefore stated and of the legal and equitable rights 
of said plaintiffs respectively in the premises, for the sale to him of 
sald real estate. 

That, at the requests of defendants King and Canfield, pliffs 
consented that such sale might be made on the precedent condition 
that said Canfield should duly duly transfer and deliver to said 
Baldwin for and on account of said plaintiffs, according to their said 
respective Claims and interest, an amount of registered first-mort- 
gage bonds of the Northern Pacific Railroad Company then belong- 
ing to said Cantield, and of the par value of thirty-five thousand 
dollars, and of the then market value of ninety-five cents on the dol- 
larof said par value, and that on the performance of said condition 
precedent they would transfer and deliver to said Cantield the stock 
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so held by them respectively in said association and all their claims 
thereto. 

That defendants neglected so to deliver said registered bonds till 
long after they had become greatly depreciated in value and un- 
_ salable, and have never, in fact, delivered the same, although plain- 
- tiffs were at all times prior to such depreciation ready to accept the 

same and surrender up the stock. 
045 And _ pl’ffs further aver that said def’t King has since, to 

wit, in September last past, caused and procured to be exe- 
euted and delivered to said defendant Canfield an indenture of deed 
dated August 15th, 1875, purporting to be from the said Minneapo- 
his Agricultural & Mechamieal Association, as grantor to said de- 
fendant, Thomas H. Canfield, as grantee, and, in consideration of 
eighty-five thousand dollars, to grant and convey to said Canfield 
and his heirs the said real estate and premises, and to be executed 
by and in the name of and under the sea! of said association by its 
board of directors, to wit: R. Mendenhall, Thomas Lowry, Wim. D. 
Washburn, Calvin G. Goodrich, Wm. S. King, Levi Butler, W. W. 
Eastman, W. P. Westfall, Dorilus Morrison, George A. Brackett, and 
George F. Stevens, who, as appears from said deed, have assumed to 
sign the same as such board of directors. 

“That said deed purports to have been acknowledged by all said 
pretended directors, except said Morrison, Brackett, and Stevens, on 
the 20th day of August, 1875, and by : said Ste vens on the 26th, and 
by said Morrison and Brackett on the 27th, of the same month: 
that said defendant King, at the time of the delivery of said last- 
named indenture, also executed and delivered to said defendant 
Canfield his individual deed duly acknowledged as of the 22nd day 
of August, 1873, and dated the 1déth day of the same month, pur- 
porting, as grantor, to grant and convey to said Canfield, as grantee, 
and to his heirs, with full covenants, the same real estate and 
premises and guarantecing the title assumed to be conveyed by said 
deed from said association, and reciting that as its sole object: that 
both said deeds have been caused by said defendants King and 
Canfield to be recorded in the office of register of deeds of said 
Wennepin county the 4th day of October, 1875, all which will more 
fully appear by reference to said record. 

And plaintiffs expressly aver that the procuring, making, and de- 
livery of both said deeds by said King to said Canfield, as well as 
the recording of the same, by the procurement of said defendants, 
King and Canfield, were all done in fraud of the said Jegal and 
equitable rights of said plaintiffs, and for the fraudulent purpose of 
defrauding them out of their said claims and their legal and equita- 
ble rights and interests and their prior Hen im and upon said 
premises and real estate, as hereinbefore specified. And plaintiifs 
further aver that the hereinbefore-recited indenture of deed.from 
said association to said Canfield was executed by said pretended 
board of directors without any authority whatever; that said pre- 
tended directors never met together nor convened as a board of 
directors of said association, nor as such board did they ever do any 
act authorizing a sale of said estate, or any conveyance thercot, to 
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said Canfield nor to any one; nor were any of them at the time of 
their so signing said deed, in fact, directors, or even members of said 
association, except said defend: ant King. 

Nor “ id they for over a year acted, or elaimed to act, as such 

directors, and such then pretended execution of said deed 

546 was procured by the said King to be done by them by their 

severally signing the same at different times on the fraudu- 

lent representations of said King; that he was the only party inter- 

ested therein, and that such their assumption to sign as directors 
could prejudice no one and involve them in any liability. 

Plaintiffs also aver that said sale was made by said King for his 
own benetit, and that no part of the consideration thereof was ever 
paid, or intended to be, to said association, and that said deed is null 
and of no effect. 

Plaintiffs also aver that the whole value of said stock in said asso- 
ciation consists in the value of said real estate and the equitable 
rights of the holders thereof to the distribution of the same or the 
proceeds thereof on sale upon the final settlement of the affairs of 
sald — ation on its dissolution. 

Plaintiffs also aver that said deeds to said Canfield and the record 
thereof stand as a cloud upon the title to said lands and real estate 
in said association, and, unless restrained by the order or injunction 
of this court, there is danger that said defendant Cantield will con- 
vey or encumber said property, to the great prejudice of plaintiffs 
and their said rights in the premises. 

Wherefore plaintiffs ask the judgment of this court vaeating and 
setting aside Ma null and void both the hereinbefore-recited deeds to 
said Canfield and cancelling the same of record, also declaring a dis- 
solution of the corporation, the said Minneapolis Agricultural & 
Mechanical Association, and for the appointment of a receiver to 
take charge of the property and effects of said corporation, with full 
powers, under direction of the court, of receivers In like cases to sell 
and dispose of the same and make just and equitable distribution 
of the proceeds among the several parties equitably entitled thereto, 
and also adjudging and declaring the said respective claims of said 
plaintiffs, as hereinbefore stated, prior Hens and charges upon said real 
estate and property belonging to said corporation defendant and. to 
be first paid out of any proceeds realized upon any sale of said prop- 
erty on such dissolution, and for such further or other reliet as to 
the court may seem just. 

And the plaintiffs also ask that a provisional injunction or order 
of this court be made, restraining, enjoining, and prohibiting the 
said defendants, William s. King and Thomas H. Cantield, and each 
of them, their agents and servants, in the the meantime and until 
the final determination of this case, from granting or in any manner 
Incumbering or intermeddling in any way with said real estate or 
any of the property belonging i said association. 

Minneapolis, Minnesota. 

CORNELL & BRADLEY, 
slttorneys for Plaintifjs. 


(Original duly verified by Rufus J. Baldwin.) 
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O47 Answer. 
District Court, Fourth Judicial District. 


Rurus J. BaLpwin and THe Srare Narionan BANK or MINNE- 
APOLIS, PI’t ffs, 
aga inst 
The MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION, 
WILLIAM S. uNG, and Tomas IL. Canvirenip, Def’ts. 


STATE OF MINNESOTA, County of Ilennepin: 


Now comes the above-named defendant, Thomas IL. Cantield, and, 
for his separate answer to the complaint in said action, denies and 
alleges as follows : | 

Iirst. [le denics each and every allegation in said complaint con- 
tained, and each and every part thereof, save as hereinafter stated, 
admitted, or qualified. 

Second. Said defendant admits the incorporation of said State 
National Bank as alleged, and that the same has been doing busi- 
ness at the place and for the time stated in said complaint. 

He adinits the incorporation of the said Minneapolis Agricultural] 
and Mechanical Association as alleged, and the clection of directors, 
the amount of stock, and purchase of real estate described in said 
complaint, but he alleges that said association was not, at the date 
of the commencement of this action, the owner of said real estate 
or any part thereof; that as to all that part of said complaint com- 
mencing on the fifth page thereof, with the words “ plaintiffs, further 
complaining, aver that on the 6th day of November, 1872,” and end- 
Ing with the words * still owns and holds for the purposes afore- 
said,” on the loth page, and cach and every part thereof, this de- 
fendant has no knowledge or information sufficient to form a belief, 
nor as to the number, amount, or value of any promissory notes or 
shares of stock of and in said association, or eas stock, or of any al- 
leged loan of money thereon whatever, as alleged in said quoted 
portion of said complaint or otherwise. | 

This defendant admits that on or about Aueust 15th, 1873, said 
defendant King entered into negotiations with this defendant, 
Thomas IT. Canfield, for the sale to him of said real estate described 
in said complaint, and which resulted in such sale, as hereinafter 
stated, but this defendant denies that at said time or anv other, save 
as herein stated, he was advised, informed, or notified of all or any 
of the matters or facts stated In said complaint in that behalf, or of 
any legal or equitable rights of the plaintiffs or either of them = in 

or to the premises so sold or any part thereof. Ife denies 
5485 that at the request of defendants, King and Canfield, or 

either of them, said) plaimtiffs consented that said sale 
might be made on any precedent or other condition whatever, 
whether as stated in said complaint or otherwise, and lhe denies 
that he made any such request or any request whatever, being 
ignorant of plaintiffs’ pretended claims, or that he knew or had 
dealings with any other corporation or person in elleeting said 
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purchase than the said association and the said defendant King. 
And he denies that the said Minneapolis Agricultural & Mechan- 
ical Association, by its direetors, named in said complaint, had no 
authority to convey, or did not convey, by deed, duly executed, the 
real estate described in said complatnt, or that said deed and the 
deed of said defendant King, referred to in said complaint, or either 
of them, were procured, made, or delivered by said king to this de- 
fendant, or received by him, or recorded in fraud of the legal or 
equitable rights of the plaintiffs, or either of them, or for the fraud- 
ulent purpose of defrauding them, or either of them, out of any 
rights, interests, or liens whatever, but healleges that all and.singu- 
lar theacts of said association, and of said directors in the premises, 
and of said King, in making and delivering his said deed to this de- 
fendant, and the receiving of the same and procuring record thereof, 
were done in good faith, upon good and valuable considerations, and 
without notice of any facts Indicative of any rights, interests, or 
liens of said plaintiffs, or either of them, in or to said real estate or 
any part thereof. 

He avers that said plaintiffs, and each of them, had full notice 
and knowledge of all the faets and matters herein set forth at and 
prior to the time of the happening of the same, and of the rights 
and interests of this defendant in and to the real estate described im 
said complaint; and, upon information and_ belief, this defendant 
alleges that this action was brought at the instigation and by the 
procurements of the said defendant King, and for his sole use and 
benefit, and with the fraudulent design and purpose of enabling the 
said King to obtain the benefits of the possession and ownership of 
the said bonds referred to in said complaint, and which were paid 
and delivered to said King by this defendant long prior to the com- 
mencement of this suit, and also recover the said real estate, or the 
value thereof,as claimed in said complaint. 

That said King, prior to and at the time of the commencement of 
this action, and ever sinee, has been and now is the owner and holder 
of a large amount of real and personal property, free from incum- 
brance and subject to the Judgment of his just debts, and out of 
Which said plaimtiffs could have collected and could now collect any 
sum owing to them, or either of them, by the said King; and this 
defendant denies that the whole value of said stock consists in 
the value of said real estate, or the pretended equitable rights 

of the holders thereof, to the distribution of the same, 
249 — or the proeceds thereof, whether as alleged in said complaint 

or otherwise; and he denics that any holder thereof has or 
possesses any lien upon or interest in any real estate by virtue of 
holding or owning said stock, or that there ever was any agreement 
between any parties that any owner or holder thereof should have 
or possess any lien upon any real estate whatever, whether as alleged 
in said contplaint or otherwise. He admits that during and prior 
to the year 1872 said defendant King duly acquired, by purchase, 
transfer, and delivery, all the shares of stoek of said Minneapolis 
Agricultural and Mechanical Association, and became the absolute 
owner thereof and the sole stockholder in said association, but al- 


EERE EE LL SPLAT 


nm ASSOCIATION ET AL. VS. THOMAS H. CANFIELD. 405 


leges that said King ceased to become the owner of said shares of 
stoek, but sold the same and parted with all jis interest therein at 
the time and in the manner and upon the consideration hereinafter 

stated, and not otherwise. 
-« Third. Further answering, this defendant alleges that the defend- 
: ant herein, the said Minneapolis Agricultural and Mechanical As- 
sociation, in June, 1871, became a body corporate, duly created, 
| organized, and acting under the general laws of the State of Minne- 
se ws sota, by taking the proper proceedings required by said laws in that 
behalf; that the general nature of its business was the promotion 
of the agricultural and mechanical arts, the holding of faivs and 
other public exhibitions; that its capital stock was fixed at forty 
thousand dollars, divided into eight hundred shares of fifty doilars 
each, and its corporate life commenced on the 17th day of June, 
A.D. 1871, and was to continue for a period of thirty years there- 
after; that its principal place of business was fixed at and in the 
city of Minneapolis, in the county of ILennepin and State of 
Minnesota; that said corporation did go into active operation 
in said Minneoapols on said June 17th, 1871, with all said stock 
subscribed and paid for in full and delivered to the persons hereim- 
after named as corporators and directors, but in) what proportion 
and number of shares to each this defendant docs not know and 
cannot state; that articles of incorporation were duly filed in the 
proper offices, and the following persons were therein named and 
| created corporators and directors in and of said corporation, to wit: 
Wilson P. Westfall, Calvin G. Goodreh, Levi Butler, Wilham W. 
Kastman, George A. Brackett, William I. King (defendant herem), 
Dorilus Morrison, Wiliam D. Washburn, Richard J. Mendenhall, 
and Thomas Lowry, each and all beme residents of said Minneap- 
olis, and thereafter and subsequent to the filing of said articles of 
Incorporation one George I. Stevens became a member of and stock- 
holder in said corporation ; that said persons were duly made direct- 
ors of said corporation, as in said articles provided, and have never 
been superseded as directors nor ceased to be directors and officers 
of said corporation or in any way disabled from acting as such in all 
matters pertaining to the business and property of said corpora- 
tion; that said corporation in June and July, 1571, purchased 
and acquired the title in fee the following-described real 
ooU ~~ estate situated in said county of ITennepin, to wit, the 
northwest quarter of the northeast quarter of section’ 
thirty-six, in township twenty-nine, ranee twenty-four west, and 
2 the west three-fourths of the northeast quarter of the same 
quarter section, containing seventy acres of land, of the value in the 
month of August, 1875, of seventy thousand dollars; that buildings 
were erected upon said lands, fences made, and other improvements 
effected by said association at a cost of ten thousand dollars and 
more, all which now remains thereon, except as hereinafter stated ; 
that the business of said association was managed, controlled, and 
carried on by said directors, who were sole stockholders, by them- 
selves and such agents as they from time to time appointed for that 
purpose, and said business was namely, if not wholly, confined to 
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holding one or two fairs of not more than a week’s duration in the 
months of September and October of each vear, and was not designed 
to be, and was not in fact, profitable to the said association or the 
irectors and stockholders, or any of them. 

ha ‘ dav of August, 1575, the said defendant, 
William S. King, had, for diverse, good, and valuable considerations, 
and every share of stock of and in 
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purchased and acquired each 
said association, and the same been duly sold, transferred, and 
delivered to him by the said other directors and stockholders, and 

| } ~ the said stoek; that said Kine had 
also prior to said last-mentioned date acquired by purchase, and 
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all rights, interest, clalms, or demands of said association therein, 


and of each of said other direetors and former stockholders, and 


tree from al ilities to aceount for or pay over to said association 
or dire Ps, OP ANN Ne, ANV Pat of thr proceeds of the same, or the 
rents, issues, and profits thereof, and with the obligation on the part 
of said association and satd direetors and officers to make, execute, 
and deliver in due form good and sufficient convevanees of said 
real estate, whenever thereto requested, to the said Ning, his heirs 
and assigns, or tosuch other personas he might designate as grantee. 

That on the l4th dav of August, A. D. 1875, said défendant, 
thomas HL. Cantield, purchased of said Willtam Ss. King, in) good 


faith and without notice of anv riehets, elaims, or equities of any 
other person or eorporiution. the said real estate above desertbed upon 
} ° } } ,* . , . , 

the followine terms and conditions. to wit: Phe said William SS. 
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onvey and eause to be conveved to him, his herrs and assiens, by 
FR ee. aE eee ee ee RE ne ee oe =; &- ; A 
wood and suthelent convevanee. the title mn fee. free from all mneum- 
ae - at ere — Soa } + 
retirees, ile SiLicl SEVOTLEN ACTes (>i vaaene' LOOVER desert bed 
. ‘4 : . = 3 TT i on — ae } | . } a : 
yKeepting reo aeres theretofore subsertbed by said Kine to the 
] . te a ‘ } = oa ms er on ‘ : : 
stoek ot the M eapolis ELlarvester Works Company. and whieh 


were to be reconveyed by the said Thomas HH. Cantield to) said 


harvester company immediately upon the conveyance of 
dol the said seventy aeres to him as aforesaid) at and for the sum 
of sixty-tive thousand dollars, to be paid in) S65,000 of the 
7.50 gold bonds of the Northern Paeitic Ratlroad Company, at the 
rate of 90 cents on the dollar, and the balance in the notes of hand 


said Thomas TL. Cantheld, pavable In one, two, and three vears 
rom date mn equal installments, with interest at LO per cent. per 
annum, all buridings, fences, and other material then on satd prem- 
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same, and of conveving and assuring -to the said Thomas H. Can- 
field, his heirs and assigns, the title in fee of and to sai 

did exeeute and cause to be delivered to said Canfiel 
of September, A. D. 1500, an instrument, of whic 
hereto attached, marked “A,” and made part of this answer. 


That at the same time and as part and motion! of the same trans- 


action the _ William S. king executed and delivered to the said 
Thomas H. Canfield, lis, said Itine’s, warranty deed of and to Lie 
premises above deseribed, a COPY of which deed is hereto attache dd, 
marked “B,” and made part of this answer. 
That at the date of the delivery of said two instruments the said 
Thomas HH. Canfield paid over and delivered to said William 3s. 
King the said 7.50 gold bonds of said Northern Pacific railroad, 
amounting, at the price agreed upon as aforesaid, to the sum. of 
$55,000, and executed and delivered to said Iine the promissory 
notes specified In said agreement, amounting to 86,500 and bearing 
interest from date at the rate of 10 per cent. per annum: and the 
said Canfield also executed and delivered his deed in due form ot 
und to the said sigial a (excepted from the said 70 acres, as stated 
as aforesaid), 1b ich deed the said Thomas IL. Canfield was 
grantor and the mid Minneapolis Harvester Works Company was 
erantee, and said purchase and sale and said imstruments, bonds, 
and notes were consummated and delivered on the 2th day of Sep- 
tember, 1875, and said Texhibits “A” a “Bb” were afterwards by 
this defendant forwarded for record, and were duly recorded In the 
| {county of Hennepin on the 4th 


sald premises, 


. 18 the Monel 


office of the register of deeds of sai 
dav of —— S73: that at the time of the delivery of said in- 
struments anid thie pavinent of the } purchase price of said premises, 
as stated herein. no part of said stock was delivered or any reference 
thereto rrnecucle bv reason of the foreetiulmess aid inadvertenes oft this 
detendamt in that behalf. and until atier the commencement of this 
action this defendant liad no knowledge, information, or suspicion 
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and ever sInice bets been, and now is, the owner In fee-sim ple and in 
possession of a followine-described real property, situate in thi 
the county of Hennepin and State of Minnesota, to wit. the north- 
west quarter of the northeast muarter ot section thirty-six, 1m town- 
ship 20 north, of range 24 west, and the next 
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fendant as aforesaid, the above-named plaintiffs claim same estate 
or interest In the said real property adverse to this defendant. 
Wherefore said defendant demands the payment and decree of 
this court that said plaintitls take nothing by this action ; that the 
adverse chum of said) plamtiffs may be determined ; that the said 
adverse claim and all adverse claims of said plaintiffs, or cither of 
them, or of the said Minneapolis Agricultural and Mechanical As- 
sociation, or said William S. King, to said real estate, or any part 
thereof, may be adjudged to be without foundation and void; that 


this defendant may be adjudged to be the owner in fee-simple of the 
sald property and every part thereof, and that the title therete may 
be confirmed, settled, and quieted in this defendant, the said Thomas 
If. Cantield, his heirs and. assigns, ta fe e-simple forever; that 
aid plaintiffs, and each of them, vad he said association, and Wil- 
all persons claiming by, through, or under them, 
or either of them, adverse to this de dene, may be perpetually 
barred and enjoined from setting up, asserting or maintaining, or 
attempting to assert or maintain, any claim to sald real property, or 
voy part thereof, or any estate or interest whatever therein, adverse 
to this defendant, lis heirs and assigns, and that each of said parties 


may be directed by the Judgment of this court to execute and .de- 
liver to this defendant, his heirs and assigns, such proper Instru- 
nent or instruments of conveyance or acquittance of and to said 
property ast be adjudged necessary or propor to confirm, pro- 
tect, and quict satd detendant’s title in fee In and to said) property, 


or that the decree of this court stand in place thereof with like 


effect, and a certified COPY of the judement and deeree be recorded 
in the office of the register of deeds of said county of Hennepin ; 
that said plaintiffs may be adjudged to pay to this defendant the costs 


and disbursements of this action, and that such other and further 
relief may be granted in the premises as the nature of the case may 
require and to the court shall seem meet. 

MC. PALME, 


OF St. Paul, Minnesota, Attorney for Defendant. 
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THOMAS TH. CANFELD. 
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nn his fifteenth dav of August, A. D. 1875, 
between the Minneapolis Agricultural & Mechanieal Association, of 
the cou epin and State of Minnesota, party of the first 
part, aud Thomas [Ll Cantield, of the county of Chittenden and 
State of Ve rrmont, Party ot the second Dart, Witnesseth . 

That the said party of the first part, In consideration of the sum 
of eighty-five thousand (55,000) dollars to it in hand paid) by the 
said party of the second part, the receipt whereof is hereby acknowl- 
cdyged, does by these presents grant, bargain, sell, and convey to the 
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suid party of the second part, his hers and assigns, forever all the 
following-deseribed preces or — of land Ivine and bene in the 
COUNTY Oo! lene} ln aud State of Mim kesota, to wit : 


-- 


of 
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The northwest quarter of the northeast quarter of section thirty-. 
six (56), 1n township twenty-nine (29) north, of range twenty-four 
(24) west, and the west three-quarters of the the northeast quarter, 
containing seventy acres, more or less, of the same quarter-section, 


_ according to the United States survey— 


To have and to hold the same, together with all the heredita- 
ments and appurtenances thereunto In anywise appertaiming. 
In testimony whereof the said party of the first part, by its board 


of directors, hereunto sets its hand and seal the dav and year first 


above written. 
THE MINNEAPOLIS AGRICULTURAL 
AND MECHANICAL ASSOCIATION, [sEAL.] 
By Kh. J. MENDENHALL, 
THOMAS LOWRY. 
W. D. WASHBURN, 
C.G GOODRICH, 
G. F. STEVENS: 
WILLIAM S. KING, 
LEVI BUTLER. 
W. W. EASTMAN, 
W. P. WESTFALL, 
DORTLUS MORRISON, 
GEO. A. BRACKETT, 


Directors OO} Sta Corporation. 


Signed, sealed, and delivered in presence of— 
D. A. SECOMBE. 
E. M. CHRISTIAN. 


STATE OF MINNESOTA, ) 


~) p . P SS - 
County oO] fle NIULEP UR, J 


On this twentieth day of August, A. D.1S75, before me, the under- 
signed, personally came hh. J. Mendenhall, ° | 
Washburn, C. G. Goodrich, Wilham S. King, Levi Butler, WoW. 
Kastman, and W. P. Westfall, directors of the above-named grantor, 
to me pérsonally known to be the identical individuals described in 
and who executed the foregoing deed, and acknowledged iret thev 
executed the same freely and voluntarily, for the uses and purposes 
therein named, as the deed of the Minneapolis Agricultural & Me- 
chanical Association. 

[NOTARIAL SEAL. ] D. A. SECOMBE. 


, ; ) ee 
LNOLEUTY ! HOELLE, 


5dD4 STATE oF New York, | 


i ee ee oe ae ee 
County ani New } OV. j 


f a OT7th dau f \ 1270 Lnafn~e . @ . a 7 : 
On the J2ith dav oF August, 1570. veTore me, the undersigned, per- 
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same freely and voluntal LV, 10% the uses and DUPrposes therein Named, 
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as the deed of the Minneapolis Agricultural & Mechanical Associa- 
tion. 
[SEAL OF COM. | GEORGE FOLLETT, 
| Commissioner of Deeds for Minnesota for City, 
County, and State of New York. 
STATE oF New York, ) 
Oneida ¢ ounty, | 


4 SS ny 


On this the 26th day of August, 1873, before me appeared George 
I. Stevans, of Utica, Oneida county, N. Y., to me personally known 
to be the person described in and who executed this deed, and ac- 
knowledged the execution thereot. ) 

[NOTARIAL SEAL. | L. M. THOMSON, 
Notary Publie, Oneida County, New York. 


STATE OF NEw YORK, 88: 
ChERK’s OFFICE, ONEIDA COUNTY. 

lL, Lucius Rt. Clark. clerk of the county —of Oneida, and also clerk 
of the supreme court for the said county, the same being a court of 
record, do hereby certify that L. M. Thomson, whose name is sub- 
scribed to the certificate of the proof or acknowledgment of the an- 
nexed instrument and thereon written, was at the time of taking such 
proof or acknowledgment a notary publie for said county, dwelling 
in said county, and sworn and duly authorized to take the same; 
and, further, that [am well acquainted with the handwriting of the 
said LL. M. Phomson, and verily believe that the signature to the 
certificate of proof or acknowledgment 1s genuine; and, further, 


7y) 
hii 


’ 


that said instrument Is executed and acknowledged according to 

the laws of the State of New York. 

In testimony whereof [ have hereunto set my hand and affixed 
Lot the said county this 29th dav of August, A. D. 1878. 


the seal of 
LUCIUS R. CLARK, Clerk. 


(SEAL. 
Orrick OF THE RereGIsTeR OF DEEDs, 
Cotnry or [lennevin, MINNESOTA. 

[ hereby certify that the within deed was filed in this office for 
record on the fourth day of October, A. D. 1873, at 9 o’clock a. m., 
and was duly recorded in book “ 40,” of deeds, page O14. 

L. PP. PLUMMER, 
Register of Deeds. 
10 
J. SCILAREFER, 
County Auditor, 


By FRED REEZ. 


Taxes paid; transfer entered Oct. 4th, IS 


555 Exuipit B. If. E. M. 


In consideration of the sale this dav made by the State Na- 
tional Bank of Minneapolis to J. M. Knight of eight hundred 
shares of the capital stock of the Minneapolts Agricultural and 
Mechanical Association, which said sale was made at public auction, 
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and was made by virtue of a pledge of said stock to said bank as 
collateral security, and of the sum of thirteen thousand dollars in 
hand paid by said Knight for said stock, the said bank and the un- 
dersigned stockholders therein hereby guarantee tosaid J. M. Knight, 
and to his executors, administrators, and assigns, that it had a lien 


~upon said shares of stock, and had a right to sell the same at the time 


and in the manner of said sale, and that said sale was in all respects 

ralid and effectual to pass the title to said shares of stock, and that 

said bank and the undersigned will guarantee to said Knight, his 
executors, administrators, and assigns, the tithe acquired at 

906 said sale in and to said shares of stock and to all of the 
same. 

In witness whereof the said bank has caused its corporate seal to 
be attached hereto and the signatures of its president, and the said 
stockholders have hereto affixed their hands and seals. 

[Seal The State National Bank of Minneapolis, Minnesota] 

T. A. TIARRISON, Pres’t. 

R. J. BALDWIN. [sear. 

T. A. TARRISON, a 
Signed in presence of— 


ALFRED J. DEAN. 
DD7 Exnipit B. H. FE. M. 


In consideration of twelve thousand four hundred thirty ;4,2; dol- 
lars to me in hand paid by Dorilus Morrison, the receipt whereof is 
hereby acknowledged, [I hereby sell, assign, and transfer to said 
Morrison seven hundred and twenty shares of the capital stock of 
the Minneapolis Agricultural and Mechanical Association, and I 
also sell, assign, and set over to said) Morrison the within guarantee 
of title in and to said shares of stock. | 

Witness my hand and seal this 51st day of December, 1877. 


J.-M. KWNIGHIIT. [sear] 


In consideration of the sum of thirteen thousand dollars to me 
in hand paid by Jacob WK. Sidle and Robt B. Langdon, the receipt 
whereof I hereby acknowledge, | hereby sell, assign, and transfer to 
said Jacob Kk. Sidle and Robert B. Langdon seven hundred and 
twenty shares of the capital stock of the Minneapolis Agricultural 
and Mechanical Association, and assign and set over to them the 
within guaranty of title in and to said shares of stock to their own 
benefit. 

October 22d, 1875S. 

D. MORRISON. [seau.] 


Attest: WM. LOCTIREN. 
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THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 
DrFENDANTS’ Exutpir No. 3 
State of Minnesota Supreme Court. October Term, 1575. 


Rerus J. BALDwIn ef al., Respondents, 


Us, 


Tuomas H. Canrirnp et al., Appellants. 


Paper book on appeal from order discharging order to show cause. 


State of Minnesota, County of Hennepin. In District Court. 


Rurus J. BaLpwin and Tre Stare Natronan Bank or MINNEAP- 
oLts, Plaintitfs, 
as, 
Tite MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION, 
WintramM S. Kaine, and Tromas IL. Canrrentp, Defendants. 


STATE OF MINNESOTA, | - 
C ounty of Ranase Yy; j siihe 


I. C. Palmer, first being duly sworn, on oath says that he 1s now 
and during all the progress of this ease has been, the attorney of said 
defendant, Thomas I]. Cantield; that the defendant, The Minneap- 
olis Agricultural and Mechanical Association, is a Minnesota corpo- 
ration, and its capital stock is divided into eight hundred shares and 
no more, and its property, at the time hereinafter named, consisted 
of alarge amount of valuable real estate situated in Hennepin county. 
Said defendant, William S. Ning, prior to his sale thereof herein- 
after named, became the owner of all of said eight hundred shares of 
stock, and since he became the owner thereof said corporation has 
been such in name only, and it has done no business. Thereafter, 

for a valuable consideration, viz., sixty thousand dollars and 
o60 more, to him then and there paid by said Canfield, said King 

sold to said Canfield all the property and effeets of said agri- 
eultural association, Including said land, and he executed to said 
Canfield his deed thereof, and also caused to be executed and deliv- 
ered to him by the directors of said corporation and the former 
owners of the stock an additional deed of said property,a copy whereof 
is referred to in the decision of the court hereinafter mentioned. 
Issue was joined in the action above entitled in January, 1874, and 
said court has recently made and filed its decision in said ease. 

Among the main issues i said case were certain ones relating to 
the validity of said deeds and the ownership of said eight hundred 
shares of stock, as represented by eleven certificates, partly written 
and partly printed, and upon the trial of this case said eleven eertifi- 

cates were used as a part of the evidence and exhibits therein. 
O61 Said certificates then appeared to be and were endorsed in 
blank. 

By said deeision, and, in fact, said plaintiff, the State National 
Bank of Minneapolis has never had any interest hostile to said Can- 
field or otherwise in more than three hundred shares of said stock, 
said Canfield, being aggrieved by said decision and by a finding 


ASSOCIATION ET AL. VS. THOMAS I]. CANFIELD. A11 


therein that said plaintiff has some interest in three hundred shares 
of said stock, and by reason thereof in said real estate, has through 
this affiant prepared, at great trouble, a case (which has been agreed 
to by said plaintiffs, but not vet signed by the judge who tried said 
case, owing to his absence) upon which to base a motion to said 
court for a new trial; and it is the intention of said Canfield to make 
said motion in good ‘faith as soon as it ean be reached, and should 
sald motion be denied to appeal to the supreme court of this State. 

Affiant further says that said plaintiff, said State Bank, has 
562 recently caused to be served upon said Thom: as If. Cantield 

acertain notice in writing, of which Exhibit “A,” hereto at- 
tached, is the original or a true copy thereof. By reason of said 
notice this affiant is led to believe, and does believe, that said plain- 
tiff named in said notice has in some manner obtained the possession 
of said eleven exhibits or certificates of stock, and that the same are 
no longer in the possession or under the control of the court. 

Affiant further s: avs that he fears unless the court grants the aid 
herein sought said plaintiff will attempt to sell or dispose of to some 
innocent purchaser, as by said notice intimated, or otherwise, said cer- 
tificates endorsed in blank as aforesaid and said exhibits, and all of 
sald eight hundred shares of stock, including five hundred shares, 
In which said plaintiff has never had any interest, and that thereby 

said Canfield’s rights will be greatly injured and complicated, 
563 and said motion for a new trial and said appeal, even if suc- 
cessful, will be made useless and of no value whatever. 

Affiant deposes and says, upon information and belief, that said 
King is insolvent. 

This motion is made in eood faith, and not for the purpose of 
delay. 

This affiant deposes and says that even should said Canfield be 
unsuccessful in his attempts to have said decision, filed as aforesaid, 
modified or reversed, the action of the court as herein sought will, 
under said opinion, in no manner injure said plaintiff or complicate 
its rights in the premises; but afflant fears that a refusal by this 
court to act herein will cause great and irreparable damage and in- 
jury to said Canfield’s interest herein. 

By reason of the premises this aftiant asks that this court issue its 

order directing said The State National Bank of Minneapolis 
564. to show before this court at some suitable time named in said 
order prior to said 25th day of July— 

First. How, where, and by what authority it obtained the | posses- 
sion of said several exhibits, all and singular; and 

Second. Why said exhibits, all and singular, should not be re- 
turned to the possession and control of this court; and 

Third. Why the order of this court should not issue forbidding 
sald plaintiff, its servants and agents, selling, or attempting to sell 
or dispose of, said certificates and said shares of stock, all and sin- 
eular, until and during the pendency of said motion for a new trial 
and said appeal, shoul T one be taken, and for such other time as the 
court may deem proper. 

Athant asks that the complaint, answer, and said decision be con- 
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sidered herewith, and upon the return and hearing of the order to 
show cause sought herein, and that until that time and 
565 this court’s decision thereon said plaintiff be directed to do 
nothing relative to said certificates and said stock, and not 
make any sale or transfer thereof, and that it have and bring said 
certificates Into court upon the return and hearing of this order to 


show cause. 
Ek. C. PALMER. 


Subscribed and sworn to before me this 21st day of July, 1877. 
CILAS. N. BELL, 


Notary Public, Ramsey County, linn. 


lexiiprr “A.” 


To Wm. 8. King and Thomas IT. Canfield : 
You are hereby notified that eight hundred shares of the capital 
stock of the Minneapolis Agricultural and Mechanical Association, or 
so much thereofas may be necessary, will be sold at public auc- 
566 tion on the 2oth day of July, 1877,at 10 o'clock in the forenoon, 
at the Nicollet-avenue door of the post office,in the city of Min- 
neapolis, to satisfy the amounts that will then be due upon three 
promissory notes made by William S. King, payable to the order of 
Geo. A. Brackett, bearing date Nov. 5, 1872, and payable one vear 
from their date, two of whieh are for the sum of five thousand dol- 
lars each and one for the sum of four thousand dollars, with in- 
terest at the rate of ten (10) per cent. per annum; and also the 
amount which will be due at the time of such sale upon five prom- 
issory notes made by William S. King, payabie to the order of R. 
J. Mendenhall, bearing date Nov. 12, 1872, and payable one year 
from their date, one of which is for the sum of two thousand dollars, 
one for the sum of twelve hundred and fifty dollars, and three for 
the sum of one thousand dollars each, with interest at the rate of 
twelve per cent. per annum, all of which notes are held by the State 
National Bank of Minneapolis, and for the payment of which said 
stock was pledged and is held as collateral security. 
And you, and each of you, are hereby notified and required 
567 to redeem said stock on or before said 25th day of July, 1877, 
by the payment to said bank of the amount due upon said 
notes. 
Dated Minneapolis, Minn., July 10th, 1877. 
THE STATE NATIONAL BANK 
Ol MINNEAPOLIS, 
By J. DEAN, Cashier. 


State of Minnesota, County of Hennepin. In Distriet Court. 
The Srate NATIONAL BANK oF Minnearpotis ef al., Plaintiffs, 
Us, 

Tiomas TH. Canvrenp ef a/., Defendants. 


Upon reading and considering the foregoing aflidavit of E. C. 


P — 
“rm ‘ee 
ensucatiate OS : 
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Palmer, made in behalf of said Thomas H. Canfield, in said case, 
and for cause shown, it is ordered : 

That said plaintiff, The State National Bank cf Minneapolis, show 
cause before the court, or some judge thereof, at the court-house in 
Minneapolis, in said county of ILennepin, on Wednesday, the 25th 

day of July, 1877, at 9 o'clock in the forenoon of said day— 
568 First. Why the eleven exhibits named in said affidavit 

should not be immediately returned to the possession of this 
court ; and 

Second. Why the order of this court should not issue forbidding 
said plaintiff and its servants selling, or attempting to sell or dispose 
of, said certificates and said shares of stock, all and singular, until 
and during the pendency of said motion for a new trial, and said 
appeal, should one be taken, and for such other time as this court 
upon the hearing may deem proper. 

Third. Let said plaintiff then and there bring said certificates into 
court and show how, where, and by what authority it obtained the 
possession thereof. 

Until the return and hearing of this order and the action of the 
court thereon said plaintiff and its agents, servants, and attorneys 
are directed to dv nothing relative to said certificates and exhibits 
and said shares of stock, all and singular, except that said sale may 
be adjourned until August loth, 1877. 

This order restraining said sale not to extend beyond said date, 

unless by further direction of this court. 
O69 (This clause being inserted by consent of parties on the re- 
turn day of the order.) 

Let a copy of this order and of said affidavit be served upon said 
plaintiff or its attorney on or before Monday, the 2oth dav of July, 
1877. 

A. IL. YOUNG, Judge. 


State of Minnesota, County of Hennepin. In District Court. 


Rurvus J. Banpwin and Tue Srare Narionan BANK or 
MINNEAPOLIS 
Us, 
THe MINNEAPOLIS AGRICULTURAL AND Mi&reCcHANICAL ASSOCIATION, 
WILLIAM S. IkwainG, and Tiromas Il. CANFIELD. 


HENNEPIN COUNTY, 88: 


tufus J. Baldwin, being duly sworn, on oath says that he is 
one of the plaintiffs in the above-entitled action; that the object 
of said action was mainly for vacating and setting aside as null 
and void certain deeds of the property described in the complaint 
in said action, which had been delivered to said Thomas_ 

570 =I. Canfield by said) defendent Xing, as more fully set 
forth in the complaint and decision in said action, for the 
reason that said deeds stood as a cloud upon the title to said 
property ; that the ownership of said eight hundred shares of stock 
of said corporation defendent was not among the main issues In said, 
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action ; that the complaint in said action alleged said shares to be 
in the lawful possession of said plaintiffs and held by them as collat- 
eral to secure the payment of certain notes held by said bank and 
for the return of certain property, to wit, gas stock, loaned by said 
plaintil? Baldwin to defendent King; that the allegations of said 
complaint in that behalf were not denicd by defendent Canfield, 
who was the only detendent who answered in said action, except 
that said defendent Canfield denied knowledge or information as to 
sald allegation ; aie said defendent Canfield never claimed to own 
said stock nor have any right to the possession thereto, and that in 
fact said Canfield never did own any of said stock nor have any 
possession thereof, nor any part thereof, and that said plain- 
O71 tiffs had lawful possession thereof and held the same as secu- 
rity, as set forth and alleged in said complaint. 

Affiant further, upon his o% ath, says that said corporation defend- 
ant is still a body corporate and has never been dissolved. A fliant 
denies that said Canfield ever paid said King, as consideration for 
said property of said agricultural association, the sum of sixty thou- 
sand dollars, or any other sum of money; and avers that said King 
never sold said Canfield said stock of said association at all; that 
said King did agree to sell to said Canfield certain property of said 
association known as the fair grounds in Minneapolis, for certain 
bonds of the North Pacific Ratlroad Company ; that said) bonds, 
when delivered to said King, were of very little market value, and 
that said Canfield never paid said King any other consideration on 
account of the said sale or agreement to sell said fair grounds. 

And affiant further, upon his oath, says that all said shares of 

stock are held by said State National Bank as security for the 
572 ~~ notes deseribed in said complaint, and for the other property, 

to wit, gas stock loaned, as In said complaint alleged, for the 
benefit of suid bank and affiant; and that said bank has taken steps 
and advertised to sell the same to satisfy the amount of said notes; 
that said stock to be sold at 10 o’clock a. m., this July 25th, 1877; 
that notice of said sale has been duly served on defendant Canfield; 
that said Canfield is a non-resident of the State, and a resident of 
the State of Vermont, and that since the service of said notice upon 
him he has departed from this State and is now beyond the juris- 


diction of this court. 
kR. J. BALDWIN. 


Subseribed and sworn to before me this 25th day of July, 1877. 
A. H. YOUNG, Juda 
STATE OF MINNESOTA, | as 


County of Lhe nnepin, j 


Geo. Bradley, being duly sworn, on oath says that at the 

SY ES: time of the trial of the above-entitled action he was a mem- 
ber of the law firm of Cornell & Bradley, plaintiff’s attorneys 
therein: that the trial of said aetion was had in the law ofliee of said 
attorneys, In Minneapolis (city), in said county, before Hon. West- 
cott Wilkin, judge of the district court, second district; that the 


| 
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shares or certificates of stock referred to in said action were used 
upon the trial of said action, and offered and read in evidence there- 
in; that upon the close of said trial said judge declined to take said 
certificates with him or keep the same in his possession; that after 
said trial the same remained in the possession and custody of said 
attorneys until after said judge had filed his decision therein and 
said case made by defendant for the purpose of moving for a new 
trial in said action had been agreed upon by attorneys for said 
plaintiffs and defendants in said action, and were copied by defend- 
ant’s attorney in the office and in the presence of afliant, upon 
974 ~~ blank certificates furnished by affiant to said attorney for de- 
fendant, at his request; that defendant’s attorney well knew 
that said certificates had never been in the possession and keeping 
of said judge, and was informed by affiant that afllant was about to 
deliver them to plaintiffs, to whom they of right belonged. 
GEO. BRADLEY. 


Subscribed and sworn to this 25th day of July, 1877, before me. 


A. H. YOUNG, Judge. 
In District Court. 


Rurus J. BALpwin and Tire Stare NatioNan BANK OF MINNEAPO- 
Lis, Plaintiffs, 
Us. 
THe MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION, 
WILitaM 8. IKaNG, AND Toomas HL. Canririp, Defendants. 


STATE OF MINNESOTA, County of ITennepin: 


This matter came up for hearing on order of the court, 
ovo issued at the instance of the defendant Canfield, requiring 
the plaintiff, the State National Bank of Minneapolis, to show 
cause— 
1. Why the certificates of stock mentioned in the moving affida- 
vit should not be returned to the possession of the court; and 
2. Why said plaintiff, the State National Bank aforesaid, should 
not be restrained from selling or disposing of said certificates and 
said shares of stock, all and singular, during the pendency of said 
motion for a new trial and of the appeal to the Supreme Court ; 
and after hearing counsel for the respective parties, and having fully 
considered said application, it 1s ordered— 
That the order to show cause herein and the restraining order 
be, and the same are hereby, discharged and vacated. 
Dated August 15th, 1877. 
A. Il. YOUNG, Judge. 


O76 “TExXmibir 4.” 

Notice is hereby given that eight hundred shares of the eapital 
stock of “The Minneapolis Agricultural and Mechanical Associa- 
tion,” or so much thereof as may be necessary, will be sold at pub- 
lic auction at the Nicollet-avenue door of the post office, in the city 
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of Minneapolis, Minnesota, on Wednesday, July 2oth, 1577, at ten 
(10) ) o'clock in the forenoon, to satisfy the amount which will then 
be due upon certain claims for which said shares have been pledged 


as collateral security. | 
Dated Minneapolis, July 16th, 1877. 


The sale above mentioned is adjourned to Wednesday, the 15th 
day of August, 1877, at 10 o'clock a. m., at which time it will take 
place ut the place above mentioned. 

Minneapolis, July 26th, 1877. 


The foregoing sale has been adjourned to Saturday, September 
15th, 1877, at 10 o’clock a. m., at which time it will take place at 
the place above mentioned. 

Minneapolis, August loth, 1577. 
JOHN T. GILMAN, 


Auctioneer. 


ot I hereby certify that, pursuant to the annexed printed 

notice and at the request of the State National Bank of Minne- 
apolis, I attended at the time and place mentioned in said notice, on 
the 25th day of July, 1877, for the purpose of making the sale of the 
stock described in said notice, and then and there publicly adjourned 
said sale to the 15th day of August, 1877, at ten (10) o’clock a. m. 
of the place mentioned in said notice, at which time and_ place I 
again attended at the request of said bank for the purpose of making 
the sale of said stock, at which time and place I publicly adjourned 
suid sale to Saturday, September loth, 1877, at ten (10) o’clock a. m., 
at the Nicollet-avenue door of the post office, in the city of Minne- 
apolis, at which time and place and at the request of said bank I 
offered for sale cight Iundred shares of the capital stock of “ The 
Minneapolis Agricultural and Mechanical Association” at public 

auction; and, after receiving a number of bids, sold the said 


578 eight hundred shares of stock at the hour of two o’clock of 


said day, to which time said sale was kept open, to J. M. Knight 
for the sum of thirteen thousand dollars (315,000), the said Knight 
being the highest bidder for the same, and the same being the high- 
est sum bidden for the same. 
Dated Minneapolis, Sept. 15th, 1877. 
J.T. GILMAN, 


Licensed Auctioneer. 


STATE OF MINNESOTA, | - 
Tlennepin County, J vi 


On this 19th day of September, 1877, before me came John T. 
Gilman, who, being duly sworn, did depose and say that the facts 
stated in the foregoing certilic ite subscribed by him are true. 


ROBT McMULLEN, 
Notary Public, ITennepin Co., Minn. 


a? 


a? 
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D779 Auction Sale. 


Notice is hereby given that eight hundred shares of the capital - 
stock of “The Minneapolis Agricultural and Mechanical Associa- 
tion,” or so much thereof as may be necessary, will be sold at public 
auction at the Nicollet-avenue door of the post office, in the city of 
Minneapolis, Minnesota, on Wednesday, July 25th, 1877, at ten (10) 
o'clock in the forenoon, to satisfy the amount which will then be 
due upon certain claims for which said shares have been pledged as 
collateral security. 

Dated Minneapolis, July 16th, 1877 

"a T. GILMAN, Auctioneer. 


STATE OF MINNESOTA, i. 
County of Hennepin, ae 


A.C. Jordan, being duly sworn, deposes and says that during all the 
time hereinafter mentioned he was managing editor of and in the 
office of The ‘Tribune, a daily newspaper printed and published at 
Minneapolis, in said county, and knows of his own personal knowl- 
edge that the notice, a printed copy of which 1s hereto annexed, was 

printed and published in said newspaper on the following 
580 days, to wit, on the 17th, 18th, 19th, 20th, 21st, 25rd, & 24th 
days of July, 1877, and the last publication being made on 
the 24th day of July, 1 1877. 
A. C. JORDAN. 


Subscribed and sworn to before me this 15th day of September, 
1882. 
[SEAL. ] HENRY R. HIGGINS, 
Notary Public, Minnesota. 


O81 Notice is hereby given that eight hundred shares of the 
capital stock of “ The Minne: tpolis Agricultural and Mechan- 
ical Association,” or so much thereof as may be necessary, will be 
sold at public auction at the Nicollet-avenue door of the post office, 
in the city of Minneapolis, Minnesota, on Wednesday, July 25th, 
1877, at ten (10) o'clock in the forenoon, to satisfy the amount which 
will then be due upon certain claims for which said shares have 
been pledged as collateral security. 
Dated Minneapolis, July 16th, 1877. 


The sale above mentioned is adjourned to Wednesday, the 15th 
day of August, 1877, at 10 o’clock a. m., at which time it will take 
place, at, the place above mentioned. 

Minneapolis, July 25th, 1877. 

J. T. GILMAN, Auctioneer. 
State OF MINNESOTA, |. 
County of Hennepin, i 
A. C. Jordan, being duly sworn, deposes and says that dur- 
582. ing all the time hereinafter mentioned he was managing 
editor of and in the oflice of The Tribune, a daily newspaper 
o3—179 


ii) MINNEAPOLIS A. & M. ASSOCIATION ET AL. VS. T. H. CANFIELD 


5S Cireuit Court of the United States. 


UNITED STATES OF AMERICA, | 
District oft Vinnesota. } 


j * 


ee 


I 2. Ik. Mann, elerk of said cireuit court, do hereby certify and 
return to the honorable the Supreme Court of the United States that 
the foregoing, consisting of 250, pages, numbered consecutively from 

to 2oO, inelusive, is a true and complete transcript of the reeords, 


i one ‘ i c& Ls 

process, pleadings, orders, final decree, and all other proceedings in 

said cause, and of the whole thereof, as appears from the original 

records and files of said court; and I do further certify and return 

that I have annexed to said transcript and included within said 
cing the original citation, together with the proot of service thereof. 


j { 
In witness whereof [ have hereunto set ny hand and aftixed the 
said court. at Saint Paul, in the district of Minnesota, this 


ma % ‘ i 
Oth d October, in the year of our Lord one thousand eight hun- 
| ohty-three, and of the Independence of the United States 


’ ? , : a , > 
he one hundred and elglth year. 
« * 


OSCAR B. WILLIS, Clerh. 


Ikndorsed on cover: Minnesota C. C. U.S. No.175. The Minne- 


ba | i 


Dolls A\ericultural and Meehanical Association, Jaeob Ix. Sidle, 
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bert B. Langton, The State National Bank of Minneapolis, et al., 


appellants, vs. Thomas H. Cantield. Filed 16th October, 1885. 


1 Supreme Court of the United States. 
MINNEAPOLIS AGRICULTURAL AND MECHANICAL AssOCT- ) 
ATION e¢ al., Appellants, (No. 175 
VS. ~ . Cle 
Thomas H. Canrietp, Appellee. 


The return in the above-entitled appeal having failed to include 
the decision and judgment in the action of Rufus J. Baldwin and 
The State National Bank of Minneapolis vs. The Minneapolis Agri- 
cultural & Mechanical Association, William 8S. King, and Thomas 
Hf. Canfield, an action tried in the district court of the county of 
Hennepin and State of Minnesota, it is hereby stipulated that a 
transcript of the same, certified by the clerk of said court, may be 
added to the return and used in the trial of said appeal, and that as 
to trial of the appeal in said action in the supreme court of said 
State the report of the same in the 26th rule of Minnesota Reports, 
p. 845, may be used the same as if included in said return; and the 
said return having also failed to include the pleadings in an action 
in the circuit court of the United States for the district of Minnesota 
of Thomas H. Canfield vs. William 8. King, Richard J. Mendenhall, 
Thomas Lowry, W. D. Eastman, e¢ al., it 1s stipulated that the copy 
of the complaint in said action as set forth on page 93 of the printed 
transcript of the record may be used as the evidence of said com- 
plaint in the same manner as if said complaint had been returned 
in the evidence set forth in said record. 


March Sth, 1887. 
EUGENE M. WILSON, 
Attorney for Appellants. 
KE. C. PALMER, 
C. bk. FLANDRAU, 
Attorneys for Appellee. 
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2 STATE OF MINNEsoTA, County of Hennepin: 
District Court, Fourth Judicial Distriet. 


Rurus J. BAtpwin and Tue State NATIONAL BANK OF MINNE- 
APOLIS 
vs. 
THe MINNEAPOLIS AGRICULTURAL AND MECHANICAL ASSOCIATION, 
Winttram S. Kinc, and Tuomas H. CANFIELD. 


This action came on to be tried by the court pursuant to law, at 
Minneapolis, in said county of Hennepin, Messrs. Cornell & Bradley 
appearing before said court on such trial on behalf of said plaimtiff, 
and the Hon. E. C. Palmer appearing on behalf of said defendant, 
Thomas H. Canfield, there being no appearance by the other de- 
fendants. 
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And now, having heard the proofs of said parties and the argu- 
ments of counsel, I find as facts herein as follows, viz: 

That said State National Bank of Minneapolis is, and has been 
for over six years last past previous to the commencement of this 
action, a body corporate, created and organized under the laws of 
the United States, for the purpose of doing the business of banking, 
and engaged in doing said business at Minneapolis, in said county 
of Hennepin. 

That the said defendant, The Minneapolis Agricultural and Me- 
chanical Association, in June, 1871, became a_ body corporate, duly 
created and organized under the general laws of the State of Min- 
nesota; that its articles of incorporation were in that month duly 
executed and filed and reeorded in the office of the register of deeds 
of said Hennepin county; that, as indicated and provided by its 
said articles of incorporation, its place of business was Minneapolis 

aforesaid, and the general nature of its business was the pro- 
3) motion of the agricultural and mechanical arts, and holding 

fairs and other public exhibitions; that its capital stock, au- 
thorized by its said articles, amounted to $40,000, divided into 
eieht hundred shares of $50 each, all of which was issued, distrib- 
uted, and paid up, and certificates therefor given. 

That the original corporators and persons named in said articles 
of incorporation were Wilson P. Westphlal, Calvin G. Goodrich, Levi 
Butler, William W. Eastman, George A. Brackett, Dorilus Morrison, 
Wilham D. Washburn, Richard J. Mendenhall, and Thomas Lowry 
and said defendant, William 8. King; that in and by said articles it 
was provided that the government of the said association and the 
management of its affairs should be vested in a board of directors of 
eleven persons, to be elected annually by the stockholders and to 
continue for one year and until their successors were elected and 
qualified ; and it was also provided in and by said articles that the 
persons therein named, to wit, persons hereinabove named, should 
constitute the first board of directors, and continue such until the 
first election by said stockholders, and until their successors should 
be elected and qualified, and that there should be annually elected 
by said board from its members a_ president, vice-president, treas- 
urer, and secretary for one year. 

That after such organization one George IF. Stevens became a 
member and stockholder of said corporation. 

That said original corporators and said Stevens were by said stock- 
holders elected the first board of directors, and the said board elected 
the officers provided by said articles. 

That said corporation soon thereafter purchased and acquired the 
title in fee of the following described lands and real estate situate in 

said county of Hennepin, to wit, the northwest quarter of the 
{ northeast quarter of section thirty-six, in township twenty- 
nine, range twenty-four west, and the west three-quarters (#) 
of the northeast quarter of the northeast quarter of the same section, 
containing In all seventy acres, more or less, and of the value of 
$70,000, being the same premises described in the complaint herein. 
That said corporation erected upon said lands valuable buildings 
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and structures, worth over $3,000, for the purpose of accommodating 
the fairs which it proposed to hold and for the other uses and pur- 
poses contemplated by its creation. 

That since the first election of the first board of directors of said 
association and the first election of officers there has been no elec- 
tion of either officers or directors; and I further find that there has 
been no meeting either of stockholders or directors of said associa- 
tion, nor of any persons acting or claiming the right to act, either as 
directors or officers of said association, nor assuming to act therefor, 
since the 23d day of July, A. D. 1872. 

That a fair was held under the auspices of said association in the 
fall of the year 1871 upon the grounds so purchased by them as 
aforesaid ; that no fair was subsequently held by said association. 

That meetings of the board of directors of said association were 
held from time to time until the 25d day of July, 1872, and that no 
meetings of said directors or of the stockholders was ever held after 
this last-mentioned date. 

That on the 12th day of November, A. D. 1872, said defendant, 
William 8. King, purchased from said Richard J. Mendenhall, who 
was then and there the owner thereof, one hundred shares of the 
capital stock of said association. 

That previous to said last-mentioned date the said William 

5 S. King had acquired title to all of the residue of said stock 

of said association, and that on said 12th day of November, 

A. D. 1872, said defendant, William 8S. King, was the absolute owner 

of all the capital stock of and the sole stockholder in said asso- 
ciation. 

That after becoming such owner, as aforesaid, of all of said stock, 
and before the agreement with Canfield hereinafter set forth, said 
King sold most of the said buildings and structures which had been 
erected on said real estate purchased by said association, as afore- 
said, to the Minneapolis Harvester Works Company, and took pos- 
session of said real estate and used the same as his own individual 
property without any interference of said corporation or its officers, 
and that ever since said last-mentioned date the ordinary and law- 
ful business of said corporation has been wholly suspended and 
abandoned: 

That said association never established any by-laws nor adopted 
any common seal. 

That on the 5th day of November, A. D. 1872, said William S. 
King, for a valuable consideration, made, executed, and delivered 
to said George A. Brackett his three promissory notes, two for $5,000 
each and one for $4,000, all payable to the order of said Brackett, 
one year next thereaf.er, at the said State National Bank of Minne- 
apolis, with ten per cent. interest per annum until paid, and to 
secure the payment of said notes said King then and there deliv- 
ered to said Brackett in pledge two hundred shares of the said eap- 
ital stock of the said The Minneapolis Agricultural and Mechanical 
Association. 

That afterwards, to wit, on the 8th day of April, 1875, the said 
State National Bank loaned to George A. Brackett the sum of 
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$10,000, to secure the payment of which said loan said Brackett 

executed and delivered to said bank his note of that date for 
6 $10,000, payable three months after date, and, as collateral 

security for the payment of said note and indebtedness duly 
endorsed, transferred and delivered to the said State National Bank 
of Minneapolis the said three promissory notes so as aforesaid given 
by said King to said Brackett, together with the said two hundred 
shares of stock so pledged as collateral as aforesaid. 

That on the 12th day of November, A. D. 1872, the said William 
S. King, for a valuable consideration, made, executed, and delivered 
to the said Richard J. Mendenhall his five certain promissory notes, 
all bearing date of that day, and payable one year from date thereof, 
to the order of said Mendenhall, with interest at twelve per cent. 
per annum until paid, one of said notes being for $2,000, one. for 
$1,250, and three being for $1,000 each, and amounting in the ag- 
eregate — the sum of $6,250. 

That as collateral security for the payment of said notes said 
King then and there delivered in pledge to said Mendenhall one 
hundred shares of said stock of said association. 

That afterwards and before the maturity thereof said notes, to- 
gether with said stock so pledged as collateral as aforesaid, were, for 
a valuable consideration, to wit, the discount of said notes by said 
bank, duly endorsed, tranferred, and delivered to said bank by said 
Mendenhall, and said bank has ever since held and now holds said 
notes, together with said stock, as collateral security therefor, and 
no part of said notes has been paid. 

That on the 19th day of July, A. D. 1875, said defendant King, 
being then the holder and owner of the balance of said stock not 
pledged as aforesaid, to wit, five hundred shares thereof, applied to 
the said plaintiff, Rufus J. Baldwin, who was then and ever since 
has been the cashier of said bank, to endorse the note of him, said 
King, for $10,000, to be discounted at the Second National Bank 

of St. Paul, Minnesota. 
7 That said Baldwin declined to endorse said note, but did 
agree to transfer to said King certain gas stock belonging to 
said Baldwin, viz., 200 shares of the stock of the Minneapolis Gas- 
Light Company, and of the value of $10,000, to enable said King, 
by the use and pledge thereof, to raise that amount of money for his 
own individual use and benefit. 

That thereupon said gas stock was so transferred by said Baldwin 
to said King, who, in consideration thereof, as security for the return 
of said gas stock, delivered to said Baldwin the said five hundred 
shares of stock of said association. 

That said King then and there stated to said Baldwin that he, 
said King, had bought up all of the stock of said association; that 
said stock represented the fair-ground property, to wit, the property 
hereinbefore described ; that he owned the whole of said property, 
and wished him, said Baldwin, to have the whole of said stock, so 
that he could control it. 

That at the time of receiving said loan of said gas stock as afore- 
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said said King knew that said plaintiff held said stock as security 
for said notes as aforesaid. 

That by means of said transfer or loan of said gas stock said King 
was enabled to and did effect a loan of $10,000 for his individual 
use and benefit at the said Second National Bank of St. Paul. 

That the said gas stock has never been returned to said Baldwin, 
but is still held by said Second National Bank. 


That on the 14th day of August, 1873, said defendants King and. 


Canfield mutually made, executed, and delivered an instrument in 
writing, in the words and figures following, to wit: 

“JT will sell to Thomas H. Canfield the property known as 

rs) the fair grounds in Minneapolis (excepting five acres sub- 

scribed to the stock of the Minneapolis Harvester Company) 

for the sum of $65,000. I will receive in payment therefor $65,000 


of the 7.80 gold bonds of the North. Pacific R. R. Co., at the rate. 


of ninty cents on the dollar, and the balance in notes of hand of 
said Canfield, payable in equal installments one, two, and three 
years from date, with interest at the rate of ten per cent. per 
annum. 

“Tn ease the said Canfield shall, at the end of one year from date, 
prefer to have the said notes surrendered, and in lieu thereof to 
allow me one-half of the profits from the sale of said property, after 
paying back to said Canfield the sum of $59,500, together with in- 
terest upon the same at the rate of ten per cent. per annum, and all 
taxes and expenses incurred in improving and managing the prop- 
erty, then I am to surrender said notes, without interest. 

“This proposition is based upon the supposition that there is 
seventy acres in said tract before deducting the five acres above 
mentioned. In case there is not as much the consideration to be 
In proportion. 

“T am to procure abstracts of title, complete and perfect the 
same, and execute a warranty deed at as early a day as possible; all 
buildings and other materials to go with the land, except the build- 
ings sold to the Harvester Company. 


“August 14th, 1873. 
“ (Signed) WM. 8S. KING. 


“T accept the above proposition and will pay as provided in the 
foregoing agreement when proper deed is delivered. 
“August 14th, 18793. 


“(Signed) THOS. C. CANFIELD.” 
9 That at the time of making said last-mentioned agreement 


said Canfield knew that said property in said written agree- 
ment described as the “ Fair Grounds in Minneapolis,” and which 
is the same property herein first above described, had been owned 
by said corporation. 

That he was then and there informed by said King that he owned 
all the stock of said corporation, and it was then and there verbally 
agreed between said King and said Canfield that he, said King, 
would transfer said stock to said Canfield, and also get a decd ‘of 
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said property from said corporation to said Canfield, upon the con- 
summation of the said written agreement. 

That said Canfield, at the time of executing said agreement of 
the 14th of August, 1873, did not know that said plaintiffs held said 
stock, or any part thereof, as security as aforesaid, or had any claim 
thereon, and did not know of any claim thereon or right thereto 
of any person except said King, until informed by said King as here- 
inafter stated, but supposed that said King held and controlled the 
same, 

That on the 21st day of August, 1875, said King informed said 
Baldwin of his said agreement to sell said “ Fair Ground ” property 
to said Canfield for Northern Pacific railroad bonds and other con- 
siderations. 

That it was thereupon, on said last-mentioned day, at Minneap- 
olis aforesaid, agreed between said King and said Baldwin, acting 
for himself and said bank, that said plaintiffs should take $56,000, 
par value of said Northern Pacific railroad bonds, so as aforesaid to 
be paid to said King by said Canfield for said property in exchange 
for said eight hundred shares of stock of the said “ The Minneapolis 
Agricultural and Mechanical Association,” that said stock should be 
sent to the Park Bank, in the city of New York, there to be deliv- 

ered to said Canfield upon his delivering at said bank, to 
10 the order of said Baldwin, said $36,000 (par value) of bonds 
of said Northern Pacific Railroad Company. 

That a computation was then and there made by said King and 
Baldwin of the amount due said plaintiff upon said note herein- 
above mentioned and said gas-stock transaction, and the amount so 
found due was the sum of $32,041.60, thirty-two thousand and forty- 
one and sixty one-hundredth dollars. At the same time the value 
of said bonds was estimated at ninety cents on the dollar. And it 
was then and there further agreed between said King and said 
Baldwin that upon receipt of said bonds from said Canfield by said 

Jaldwin the same should be immediately sold in the market by said 
Baldwin, and that he should retain said sum of $32,041.60 out of the 
proceeds and pay the balance of said proceeds to said King; and 
that out of the said proceeds so received by said Baldwin he should 
pay said claim of said Second National Bank of St. Paul against 
said King, and redeem said gas stock so pledged as aforesaid with 
said last-mentioned bank. 

That thereupon, in pursuance of said agreement, said King exe- 
cuted and delivered to said Baldwin an order upon said Canfield in 
the words and figures following, viz: 

“ MINNEAPOLIS, MINN., August 21, 1873. 
“Tlon. Thos. H. Canfield. 

“Dear Sir: I herewith hand you certificates for eight hundred 
shares of stock in the Minneapolis Agricultural and Mechanical 
Association. You will please deliver to the order of R. J. Baldwin, 
‘ashier, certain bonds of the Northern Pacific Railroad Company to 
the amount of thirty-six thousand dollars (par value) and this shall 
be your receipt therefor. 


Signed) WM. S. KING. 
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11 That thereupon the said Baldwin, immediately beneath 
said last-mentioned order, wrote an order, directed to said 
Canfield, in the words and figures following, to wit : 


“Hon. Thos. H. Canfield : | 
“Please deliver above-described bonds to National Park Bank, 
New York. 
“Minneapolis, Minn., August 22d, 1873. 
“ (Signed) R. J. BALDWIN, Cashier. 


That thereupon, to wit, on the 22d day of August, 1873, said 
Baldwin sent said certificates of eight hundred shares of said stock 
of said association, together with said two orders last above set 
forth, to the said Park Bank with written instructions to deliver said 
— tificates of stock to said Canfield upon receiving from him said 

$36,000 bonds of the Northern Pacific Railroad Company, properly 

transferred, so that they could be sold, and upon such receipt or 
said bonds, to sell same and credit the proceeds to the account of 
said plaintiff. 

I further find that after the execution of said agreement between 
said King and Canfield, hereinabove set forth, dated the 14th day 
of August, 1878, said King, in pursuance of said agrecment, and in 
order to carry out the same, caused a deed to be “executed by the 
above-named R. J. Mendenhall, Thomas Lowry, W. D. Washburn, 
C. G. Goodrich, George F. Stevens, William Ss. King, Levi Butler, 
W. W. Eastman, W. 'T. Westphal, Dorilus Morrison, and George A. 
Brackett, being the same deed, a copy of which is attached to the 
auswer in this action and marked Exhibit “A.” 

That the execution of said deed was never authorized at or by 

any meeting of said directors of said association, nor was any 
12 resolution ever passed by said board of directors in reference 

to the execution of said deed by said last-named parties or 
any of them, or authorizing the seal of said corporation to be at- 
tached to any deed, or authorizing the sale or conveyance of said 
above described property in any way to said Canfield. 

That said deed was executed by said parties separately and at 
different times, wherever said parties happened to be, at the request 
of said King or his atturney, for the purpose of enabling said King 
to convey said property to said Canfield. 

The same was executed by the said Stevens at Utica, in the State 
of New York, and by said Morrison and Brackett at the city of New 
York, and by the other signers thereof at said Hennepin county. 

That said Brackett when requested by said King to sign said deed 
objected on the ground that he had hypothecated said stock, as 
aforesaid, with Mr. Baldwin; that said King thereupon stated to 
said Brackett that said Baldwin had sent said stock to the Park 
Bank, New York, and that. the said King would take up the said 
stock at said bank with Northern Pacific bonds to be received by 
him from said Canfield, and that said deed was then executed by 
said Brackett in reliance upon said statement of said King. 

That at the time of the execution of said deed by said Brackett 


and said Morrison said Canfield was informed by said King that 
stock of said association had been left as collateral to secure certain 
notes at said “ State National Bank of Minneapolis: ” that the same 
had been sent to the Park Bank of New York to be taken out by 
said King, with Northern Pacific railroad bonds, to be received by 
said King under said agreement of August 14, 1873. 
3) That on the 12th day of September, A. D. 1873, at said 
the city of New York aforesaid, King delivered to said Can- 
field the said deed last hereinbefore mentioned, together with a 
warranty deed of said above-described property, duly executed and 
acknowledged by said King, being the same deeds, copies: of which 
are attached to the answer in this action and marked Exhibits “A” 
and “ B” respectively, and also with an abstract of the title of said 
property. 

That at the time and place the said Canfield delivered to said 
King the said sixty-five thousand dollars of bonds of the said North- 
ern Pacific Railroad Company mentioned — said agreement of 
August 14th, 1873, and also executed and delivered to said King 
his notes for sixty-five hundred dollars, as required by the terms of 
said Jast-mentioned agreement. 

That said deeds were, on the 4th day of October, A. D. 1878, duly 
recorded in the office of the register of deeds of said county of Hen- 
nepin, said first mentioned deed being recorded in book 40 of deeds, 
page 514, and said last-mentioned deed being recorded in book 48 
of deeds, page 418. 

That said orders hereinbefore set forth, directed to said Canfield 
and signed by said King and said Baldwin, were never presented 
to said Canfield. 

That neither of said thirty-six thousand dollars of said bonds of 
the Northern Pacific Railroad Company, nor any bonds of said last- 
mentioned company, were ever deposited at said Park Bank to the 
credit of said plaintiffs, or either of them, or ever delivered to or 
recorded by them, or either of them, under said agreement between 
said King and said Baldwin hereinbefore set forth, or other- 

wise. 
14 That said stock of said association, nor any portion thereof, 
was ever delivered by said plaintiffs to said Canfield or said 
King, but the said stock has ever since been and still is held by the 
plaintiffs as collateral security for the payment of said notes herein- 
before mentioned, and for the return of said gas stock. 

That said notes so given as aforesaid by said King to said Menden- 
hall were for the purchase price of said one hundred shares of stock 
so purchased of said Mendenhall by him as aforesaid ; that the same, 
when transferred to said bank as aforesaid by said Mendenhall, were 
duly endorsed by said Mendenhall, and a waiver of protest was duly 
endorsed thereon at the same time by said Mendenhall; that the 
said Mendenhall, when said note became due, was not able to pay 
the same, but was Insolvent. 

That said notes so given as aforesaid by said King to said Brackett 
were for the purchase price of two hundred shares of the stock of 


said association then and there purchased by said King of said 
Brackett. 
That said notes when transferred by said Brackett to said bank as 
aforesaid were duly endorsed by said Brackett; that said notes have 
. never been protested for non-payment; that said Brackett, when 
‘said notes so given by him to said bank as aforesaid became due, 
and when said notes from King to him became due, was, and ever 
since has been, able to pay the said $10,000 note. 

That none of said notes hereinbefore mentioned have ever been 
paid, or any part thereof, and that no legal proceedings have ever 
been taken by plaintiff for the collection of the same. 

That said gas stock has never been returned to said Baldwin, nor 

any part thereof, but the same remains in the possession of 
15 said Second National Bank of St. Paul. 
That said bonds and notes so as aforesaid received by said 
King from said Cantield under said agreement of August 14th, 1873, 
were not, nor were any of them ever delivered to or received by the 
said “The Minneapolis Agricultural and Mechanical Association,” 
but the same were retained by said King for his own individual 
use. 

That said Canfield, through inadverteney, did not demand the 

delivery of said stock of said association from said King at the time 
of the delivery of said deed by said King to him, and of the trans- 
fer of the said bonds and notes by him to said King as aforesaid, 
said Canfield supposing that said two deeds so as aforesaid delivered 
to him, conveyed a complete title to said property above described. 
— That said defendant, “The Minneapolis Agricultural and Mechan- 
ical Association,” has never owned any other property except the 
said real estate hereinabove deseribed and the said buildings 
thereon. 

That shortly after receiving said deeds from said King as afore- 
said, said Canfield conveyed to the said The Minneapolis Harvester 
Works Company the said five acres excepted out of said above-de- 
scribed property by the terms of said agreement of August 14th, 
1873, and which said five acres had been previously to the execution 
of said last-mentioned agreemeent, subseribed to the stock of said 
last-mentioned company. 

That shortly after receiving said deeds as aforesaid, the said Can- 
field took possession of said above-described property (excepting said 
last-mentioned five acres) and of the buildings remaining thereon, and 
has ever since remained in possession thereof; that no proof was 
produced upon the trial as to the pecuniary responsibility of said 

defendant King. 
16 All material allegations of the pleadings not herein found 
to be true are unproved, and I therefore find them to be un- 
true. 

As conclusions of law herein I find that the purchase of all of the 
stock of said corporation, “The Minneapolis Agricultural and Me- 
chanical Association,” by said defendant King, did not work a dis- 
solution of said corporation. 

That said William S. King, at the time of the conveyance of said 
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above-described real estate by him to said defendant, Thomas H. 
Canfield, had not the legal title to said real estate, and that he has 
never acquired the legal title thereto. 

That at the time of the execution of said instrument, purporting 
to be executed by said last-named corporation (a copy of which is 
annexed to the answer of said Canfield herein), the legal title to said 
real estate was in the said, “The Minneapolis Agricultural and Me- 
chanical Association.” 

That said last-named deed was not the act and deed of said last- 
named corporation, and that the same did not convey the legal title 
of said real estate to said defendant Canfield. . 

That the plaintiffs are bona fide holders of said cight hundred 
shares of said stock of said ‘association ” as collateral security for 
the payment of said notes hereinbefore mentioned, and for the re- 
turn of the gas stock above referred to. 

That by reason of so holding said stock as collateral security as 
aforesaid the said plaintiffS have a valuable interest in said real es- 
tate, which said interest is prior to any claim to or interest In 
said real estate of said defendants, King and Canfield. 

That upon the faets herein above found the defendant, Thomas 

Il. Canfield, is in equity the owner of said eight hundred 
17 shares of stock of said association, subject to the meht 

and interest therein and thereto of said plaintiffs, as above 
stated. 

That said two deeds hereinbefore and in said complaint referred 
to and set forth, viz., the said deed from said King to said Canfield 
and the said deed purporting to be executed by said corporation to 
sald Canfield, are a cloud upon the title of said corporation to said 
real estate. 

That said two deeds are void and of no effect as against the plain- 
tiffs herein, and that the said plaintiffs are entitled to Judgment 
herein against said King and said Canfield, declaring said deeds 
and the record thereof to be void as against the said plaintiffs, and 
directing that said judgment be recorded in the oftice of the register 
of deeds of said Hennepin county, and for their costs and disburse- 
ments herein. 

That said corporation, “The Minneapolis Agricultural and Me- 
chanical Association,” not having been served with process in this 
action and not having appeared herein, plaintiff’ are not entitled 
upon this hearing toa judgment declaring the dissolution of said 
corporation, or directing the appointment of a receiver, or the sale 
of said real estate. 

March 7th, 1877. 

W. WILKIN, 
District Judge. 
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18 STare OF MINNeEsoTA, County of LTennepin: 
District Court, Fourth Judicial District. 


Rurus J. BALpwin and THe Strate NATIONAL BANK OF MINNE- 


* APOLIS 


Us. 
MINNEAPOLIS AGRICULTURAL AND MrcCHANICAL ASSOCIATION, WIL- 
LIAM S. King, and THomas HH. CANFIELD. 


This action having been brought on for trial by the court upon 
the issues joined in the pleadings therein, Messrs. Cornell & Bradley 
appearing for the plaintiff and EC. Palmer, Esq., appearing for 
the defendant, Thomas Hf. Canfield, the said court, after hearing the 
proots and allegations of the parties to said action, having made and 

saused to be filed in the office of the clerk of said court its decision 
therein: 

Now, therefore, on motion of George Bradley, one of the attorneys 
for the plaintiffs in said action, it 1s “hereby adjudged that the legal 
title to the following described property situated in the county of Hen- 
nepin and State of Minnesota, to wit: The northwest quarter of the 
northeast quarter of section thirty-six, In township twenty-nine 
north, of range twenty-four west, and the west three-quarters of 
the northeast quarter of the northeast quarter of the same section 
is in the defendant, The Minneapolis Agricultural and Mechanical 

Association ; that plaintiffs in said action are bona fide holders of 
eight hundred shares of the stock of said association, and by rea- 
son thereof have a valuable interest in the said real estate, which 
interest is prior to any claim or interest In said real estate of 
sald defendants King and Canfield; that two certain deeds of 
said real estate, to wit, one dated August 15th, 1878, purport- 

Ing to be the deed of the Minneapolis Agricultural and 
19 Mechanical Association to said Thomas H. Cantield, and 

recorded in the office of the register of deeds in and for said 
Hennepin county October 4th, 1873, in book 40 of deeds, page 514, 
and another made and executed by said William 38. King to said 
Thomas HH. Canfield, dated August “15th, 1873, and recorded In said 
ottice of said register of deeds October 4th, 18735, in book 43 of deeds, 
page 415, are a cloud upon the title of said corporation, the Agricult- 
ural and Mechanical Association, to said real estate; that the said 
two deeds are void and of no effect against said plaintiffs, said Rufus 
J. Baldwin and the State National Bank of Minneapolis, and that 
the same and the record thereof is hereby declared and adjudged 
void as against said plaintiffs, and this judgment may be recorded 
in the office of the register of deeds in said Hennepin county, and 
that plaintiffs have and recover against said defendants their costs 
and disbursements in this action. 

Dated October 20th, 1877. 

J. A. WOLVERTON, Clerk, 
By JAMES BRYANT, Deputy. 


20 Srare or Minnesora, County of Hennepin: 
District Court, 4th Judicial District. 


I, i. J. Davenport, clerk of the above-named court, do hereby 
certify that I have compared the papers writing to which this certi- 
eate is attached with the original decision and judgment in the 
action therein entitled, as the same appears of record and on file in 
the said clerk’s office, at the court-house, in said Hennepin county, 
Minnesota, and find the same to be a true and correct copy thereof. 

In testimony whereof T have hereunto set my hand and affixed 
the seal of said court, at the city of Minneapolis, this 7th day of 
Mareh, A.D. 1SS7. 

[Seal of the District Court, Hennepin County, Minn. ] 
MK. J. DAVENPORT, Clerk. 
By C. B. TIRRELL, Deputy. 


[Indorsed:] District court, fourth judicial district. Tennepin 
county, State of Minnesota. Certified copy of decision & Judgment. 
Rufus J. Baldwin ef al. vs. The Mpls Agricultural & Mechanical 

Ass'n et al. 
21 | Endorsed:] Supreme Court U.S. October term, 1886. 
No. 175. The Minnesota Agricultural & Mechanical Asso- 
clation et al., app’ts, vs. Thomas H. Canfield. Stipulation of counsel 
& addition to record. 

[Stamped:] Office Supreme Court U.S. Filed Mar. 31, 1887. 

James Ti. Mel<enney, clerk. 
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OF THE 


L UNITED STATES 


OCTOBER TERM, 1886. 
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THE MINNEAPOLIS AGRICULTUR- 


| AL & MECHANICAL ASSOCIA- 
! TION, JACOB K. SIDLE, ROBERT 
| B. LANGDON, THE STATE NA- 
TIONAL BANK OF MINNEAPOLIS 
ET AL, 
+ Appellants, 
} v. 

a THOMAS H. CANFIELD, 
’ Appellee. 


Appeal from the Circuit Court of the 
, United States for the District of | 
Minnesota. 


‘Points 


and Authorities for Appellants. 


EUGENE M. WILSON, 
Of Counsel for Appellants. 
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SUPREME COURT 


THE 


UNITED STATES. 


OCTOBER TERM, 1886. 


NN O. 1 7” ° 


THE MINNEAPOLIS AGRICULTURAL AND 
MECHANICAL ASSOCIATION, JACOB Kk. 
SIDLE, ROBERT B. LANGDON, ef al., 

Appellants. 
Us. 
THOMAS H. CANFLELD, 
Appellee. 
APPEAL FROM THE CIRCUIT COURT OF THE UNITED | 
STATES FOR THE DISTRICT OF MINNESOTA. 


POINTS AND AUTHORITLES FOR APPELLANTS. 


The counsel for the appellants would designate as 
“Assignment of Errors,” that the court from which this 
appeal is taken erred in its findings of faet and law and 
decision of said action as-follows: 

[. 

In finding that the bid made by said Kinight for the 
stock at the pledgee’s sale was for the benefit of the 
appellant, the State National Bank of Minneapolis, and 
in finding that it was so regarded by the president of 
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said bank and said Baldwin; and in finding that the 
said bank was the purehaser of said stock. 


IT. 


In finding that the stock never passed from the con- 
trol of Baldwin, who was acting for the pledgee in con- 
nection with the sale of the same, and also in finding 
that the stock so sold was not fully delivered to the said 
purchaser Knight in pursuance of such sale. 


IIL. 


In finding that said Baldwin had charge of said 
shares of stock at the time of the sale and transfer of 
nine-tenths of the same from said Knight to appellant 
Morrison, and also in finding that the promissory notes 
viven by said Morrison to said Kuight, in consideration 
of said sale, were delivered to Baldwin, and that said 
Baldwin took them in payment of said Kinght’s cheek, 
or any part thereof. 

LV. 

tn fining that said Morrison had any notice of said 
Knight having purehased for the benefit of the said 
State Bank, even if such were the fact. 

\. 

fn finding that the notes given by said Morrison to 
sald Knight for the nine-tenths of said stoek, were paid 
out of the funds subseribed by the citizens of Minne- 
apolis to pay up the deficiencies of Minneapolis fairs, 
aud that funds were subsertbed to relieve the real estate 
in controversy froin Morvrison’s claim. 

V1. 

in finding that there was an understanding between 
the citizens of Minneapolis subseribing to any fund and 
said Morrison, that bis interest in the land was only an 
incumbrance thereon. 

VET. 

in finding that appelants Sidle and Langdon knew that 
Morrison's interest was regarded by him as an ineum- 
branee only, and finding that Morrison did so regard it. 
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VIIL. 

In finding that said Sidle and Langdon were not 
bona fide purchasers, or that they had any notice what- 
ever that the purchase by Kimght from the bank, and 
by Morrison from said Knight, was in any respect 
invalid. 

IX. 

In finding that the appellee has aright to have said 
pledgee’s sale set aside and to redeem said stoek from 
the pledge. 

X. 

In finding that the pledgee’s sale was void, and in 
finding, as a conclusion therefrom, that redemption 
could be made by the appellee upon » basis of the 
amount of such sale, instead of upon the basis of the 
whole amount for which said stoek stood pledged. 


XI. 
In finding that the pledgee’s sale was ais and 


then deecreeing that appellee might redeen f2ippellants 
Sidle and Langdon upon payment of *8646.55, and from 
appellant Knight upon payment of $569.58, when the 
amount for which the stoe would at such time have 
stood pledged in case of sale being set aside would have 
been s40,000. 
XIE. 

In finding that upon payment of said sums or any 
sums, that appellee would be entitled to a conveyance or 
decree for title of the land in complaint deseribed. 


NEILL 


And even if all the other findings of the court were 
correct, it especially erred in finding the appellee enti- 
tled to the whole seventy acres of land in complaint 
deseribed, or any more than the sixty-five acres con- 
tracted to be sold to him by William S. King. 

ALY. 

The eourt erred in finding that William S. King had 

possession of said land during the years 1877, L878 and 


1879. | 
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XV. 

The court erred in not finding that the appellee knew 
before he delivered any Northern Pacific bonds to said 
William S$. King, and before he paid any consideration 
for said land or stock, that said stock was all pledged to 
the State National Bank, and that it still remained in 
pledge. 

XVI. 

The court erred in not finding that the appellee by 
reason of such knowledge, and his laches, and his elee- 
tion of another remedy, was not entitled to any relief in 
this action. 

XVIT. 

The court erred in making its decree of the 18th of 
January, 1885, in accordance with the foregoing errone- 
ous findings of fact and law. 

XVIII. 

And the court also erred in making its farther and final 
decree of June 30th, 1885, by which the appellee was 
adjudged the owner of all eapital stock of the Minne- 
apolis Avricultural and Mechanical Association, free and 
clear from all ineumbranees and liens, and that the land 
in said decree described belonged in equity to the said 
appellee discharged of all Hens and ineumbranees, and 
adjudging him the legal title to the same and every part 
thereof, discharged of all liens and ineumbranees, and 
barring appellants from any therein, and ordering them 
to deliver possession to the appellee. 


SPATEMENT OF THE CASE. 


The Minneapolis Agricultural and Mechanical Assoei- 
ation, Which we will hereafter designate as the Minne- 
apolis Association, was a corporation organized in 1871, 
under the laws of Minnesota, for the purpose of holding 
annual exhibitions or fairs at the city of Minneapolis. 
bts capital stock was $40,000 divided into eight hundred 
shares. Its only property was a seventy acre tract of 


land on which its fairs were held. Early in the year 
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1873 one William S. King had purchased all said shares 
of stock. Of this he purchased two hundred shares from 
appellant George A. Brackett, on the 5th of November, 
1872, giving therefor his promissory notes in the amount 
of $14,000, bearing such date, and payable in one year, 
with interest until paid at ten per cent. per annum. On 
the 12th of November, 1872, said King purchased one 
hundred shares more of said stock from one R. J. Men- 
denhall, giving therefor his promissory notes to the 
amount of $6,250, bearing such date, and payable in one 
year with interest at twelve per cent. per annum until 
paid. In each case the stock so purchased was retained 
according to agreement as security for the payment of 
said purehase money notes. 

On April 8th, 1873, said Brackett borrowed $10,000 of 
the State National Bank of Minneapolis, giving his note 
and pledging as security therefor to said bank, the said 
“14,000 of King notes and the said two hundred shares 
of stock. Sometime in the spring of 1875 the said Men- 
denhall negotiated to said State Bank the said 6,250 of 
King notes, and delivered with it the said pledged one 
hundred shares of stock. | 

On the 19th of July, 1875, said King applied to R. J. 

daldwin, cashier of said bank, for a farther loan of 
=10,000. Baidwin declined to loan farther money, but 
agreed to furnish some collateral on which a loan could 
be made from another bank, if King would pledge his 
remaiing five hundred shares of stoek of said Associa- 
tion, both for the return of said collateral and the p:y- 
nent of the $20,250 of his notes already held by said 
bank in pledge. This King agreed to do. delivered the 
stoek and received the collateral. 

On August l4th, 1873, said King, although never hav- 
ing had any conveyance from the corporation of said 
eorporation land, and with all of the stock so pledged, 
agreed to sell sixty-five acres of said land to the appellee 
for 65,000 of Northern Pacific bonds, to be taken at 
ninety cents on the dolar, and for the balance the notes 
of appellee for 86500. King thereafter made his war- 
rantee deed to appellee Canfield of the whole said 
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seventy acres, and procured to be made to him a deed 
without covenants, signed by the various directors of 
sald corporation, and purporting to convey to Canfield 
sald land. Said deed was never authorized by any cor- 
porate action of said corporation, or ratified by it. 

Among those signing said last mentioned deed were 
appellants Doriius Morrison and George A. Brackett. 
But at the time of signing, said) Morrison informed Can- 
field that he, Morrison, had no interest whatever in the 
corporation, and only signed to satisfy King and Can- 
field, and the said Brackett informed Cantield of said 
stock being pledged to him and re-pledged by him to 
the said State bank, and he only signed the deed upon 
the assuranee of said Ning and Canfield that all said 
stock bad been sent by said State Bank to the Park 
Bank in New York, under an arrangement to secure a 
certain amount of Northern Pacitic bouds in payment of 
Kings notes, and for release of said stock, and that they 
would apply the necessary amount of the bonds to be 
paid by Canfield, to the payment of said notes. Sard 
eleht lundred shares of stoek had been so sent to said 
Park Dank under anagreement that ning might redeem 
by paving 836,009 of said Northern Pacitie bonds. 

The said bouds were not however for a considerable 
time thereafter nor until the Lith of September, 1S75, 
delivered to King, and none ever delivered to the Park 
or State Bank, and said) stock and notes were sent back 
to the State Bank. 

bv the time King received said Northern Pacific bonds 
Jay Cooke had failed and said bonds fallen in value to 
1b or 20 cents on the dollar, and King was unable to 
redeem and never did redeem said stock. 

The deeds to Canteld having been recorded, were a 
cloud on the lands of said corporation, and the “State 
Bank” desiring to realize upon the stock so pledged, 
brought an action in the District Court of Hennepin 
county, Minnesota, about October, 1873, to have said 
deeds declared void, and Canfield appeared) and con- 
tested said action. 

Vhe litt 


ation was much protracted, and a decision 
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was not made until June, 1877. It was to the effect 
that said deeds were void and of no effect to convey 
any title to said land, and that said bank and Baldwin 
had a valid lien upon all of said eight hundred shares of 
stock. Judgment was entered to that effect on the 20th 
of August, 1877 

After said decision and before entry of judgment, the 
State Bank caused said stock to be advertised for sale 
at pledgee’s sale at public auction on the 25th of July, 
1877, and gave King and Canfield personal notice of 
such sale and of the amount for which said stoek was 
claimed to be pledged. 

Thereupon Canfield applied to the said District Court 
and obtained an order to show eause, why said sale 
should not be enjoined, and also obtained a temporary 
restraining order. In consequence, the said sale was 
postponed until August 25th, IS77, and on the 15th of 
August, 1877, said order to show cause was discharged. 

On the 14th of August, 1877, the present action was 
conmumenced for the purpose of enjoining said sale, a 
temporary injunction was applied for and after a hear- 
ing refused. After sueh refusal the pledgees sale was 
made on September Loth, 1877, the date to whieh farther 
adjournment had been made. 

At such sale the appellee appeared by his counsel and 
forbid the sale, making general proclamation that the 
pledgee had no right to sell. Shortly prior to the notice 
of sale, the collateral loaned King by Baldwin, and on 
whieh 810,000 has been borrowed of another bank. had 
heen returned, and the amount for which the stock 
stood pledged was the amount of the before mentioned 
King purehase money, notes and interest, then agere- 
gating over $30,000. Prior to the sale, George A. 
Brackett had paid the state bank out of his own funds, 
a part of his 810,000 note, and the balanee unpaid upon 
this and the King notes to Mendenhall amounted to 
some &13,000, leaving the remainder of what the stock 
was pledged for, some 817,000, due to Brackett. In 
consequence probably of the claims of Canfield and his 
interference with the shle, there were few bidders. and 
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the whole of the stock was purehased by appellant 
Knight for $15,000. Knight paid the purchase money 
by giving a cheek on the “State Bank” endorsed by his 
father-in-law Harrison. The check was carried as cash 
by the ban‘ until a short time thereafter, when it was 
paid by the negotiation of notes of Morrison, to whom 
Knight had sold a part of the stock. 


After this Canfield appealed from the Judgment of — 


the District Court of the state to the Supreme Court 
thereof, and the judgment was on the 15th of May, 1879, 
affirined. 

After the pledgee’s sale Canfield, who had been in 
possession of said Jand sinee 18738, abandoned sueh 
possession, and abandoned the farther prosecution of 
this aetion until his amended bill tm November, LSSO. 
After the said deetsion of affirmance in the Supreme 
Cout, sud in Aueust, S79, he commenced another 
aetion in the said United States Crreait Court against 
King and the parties who had sigued the said pretended 
director's deed. The declaration set forth the cireum- 
stances of the purchase from Kine, the deed from the 
directors; that sueh deed had been adjudged void; that 
he had aequired no title to the land; that be had been 
Induced to part with the consideration paid) King by 
reason of said directors deed and belief in its validity; 
and asked judgment against defendants for S105,000. 
Issues were formed in said aetion, but it has never been 
brought to trial and is still peding. 

In December, S77, Knight sold and delivered nine- 
tenths of the stoek so by him purehased, to Dorilus 
Morrison for about the amount he paid for the whole, 
Morrison agreeing to bear the expense of any litigation 
that might be necessary to defend the title to the whole 
land. On Lebraary, 1878, the corporation, the Minne- 
apolis Association, in pursuance of due corporate action 
conveyed nine-tenths of said land to said Morrison and 
one-tenth to said Knight. On the 22nd of Oetober, 1878, 
the said Morrison sold and conveyed bis nine-tenths 
interest in said Jand and stock to the appellants Sidle 


and Langdon. 
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The conveyance by Sidle and Langdon came about in 
the following manner: In the year 1878 a fair was held 
in Minneapolis upon the same land under the auspices 
of another organization known as the Minnesota Agyri- 
cultural and Mechanical Association. At the same time 
avival fair was held at St. Paul. Minneapolis, at a 
large expense, secured the presence of the 
racing horses and finest blooded_ pulls. 
eural the attendance of the Beosi fi 
The competition was great and costly. 
usual the expenditures exceeded the receipts... The 
Minneapolis defticiency was fourteen thousand? Wer tae 
above all receipts and large amounts of private contri- 
butions. This was due for labor and taaterial for build- 
ings on the grounds, services in and about the fair, pre- 
miuins, advertising, railroad freights and sueh other 
like matters, as would’ occasion the greatest aimount of 
complaint and puablie reproach if not paid. It was 
claimed that Morrison was, as the owner of the land, 
liable for the material and labor bestowed thereon, and 
and liens were threatened to be filed on the sie. Meet- 
ings were held by the leading eitizens, and it was at last 
agreed, thatan mnount of some 850,000 would be con- 
tributed, providing Morrison would convey his uine- 
tenths interest in the land and stock to appellants Sidle 
and Langdon, in trust fer the contributors, in considera- 


tion of his being paid the money it had eost him, 


interest, and of having the taxes paid on said land, and 
of being relieved froin the claims against him on ae- 
count of labor and material so furnished. The amount 
of purchase money and interest then amounted to some 
“14,000; taxes due to over 82,000; and the said) material 
and Jabor for whieh it was claimed Morrison and the 
lami were liable to some s6,000 more, in all some 
$22,000. Lt was also agreed that the trustees should 
bear all expense of defending the tithe against any liti- 
vation involving it. Aceording to such agreement Mor- 
rison conveyed the said nine-tenths of said land and 
stock to said Sidle and Langdon, and they executed a 
written acknowledgment of the trust to each of the con- 
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tributors. This paper stated the amount of each contri- 
bution, and the obligation to sell the land as soon as the 
title should be eleared from litigation, and pay the 
amount of advance and ten per cent interest, if proceeds 
were sufticient, and if not to pay pro rata. No provision 
was made as to distribution in case of a surplus. Sueh 
was either not contemplated, or forgotten, or as is very 


probable, it was hoped that some means might be de- , 


veloped to secure the land for a puble fair ground for 
the city. 

Dorilus Morrison was one of the contributors to this 
general fund to the amount of 85,000. There were also 
contributions made by Farnham & Lovejoy, and three 
railroad companies aggregating some $6,500, which were 
met by clatins against Morrison and the “fair Assoeia- 
tion.’ ‘Lhe remainder was contributed by citizens hav- 
iIngno interest in the matter except the reputation of the 
city, and among others, appellant Langdon contributed 
S7.000 andappellant Sidle 82,500. 

The matter so rested until the appellee filed his 
amended billbon the P9th of Aueust, ESso. 


, 
J 


am ie a a 
ABSTRACT OF COMPLAINE'S LBADINGS. 


The original Inli, page 1. alleged, NKaing’s purchase of ail the land 
and stock of the Minneapohs Assoctation. and his coutract to sell 
same to Caufield: also the taking and delivery of the two deeds 
hereinbefore mentioned: and delivery to KRiug of the Northern 
Pacitie bonds and Cantield’s notes; that sale was made with the 
consent of the corporation: that the State Bank falsely pretended 
to hold eight hundred shares of stoek as security, and was offering 
to sell the same; that the bank had no title to five bundred shares 
of said stock. and that the same were never pledged or delivered to 
the bank: that the benk claimed to hold two hundred shares of 
steck us pledged for payment of King’s notes to Brackett. and one 
hundred shares as pledged for payment of Kaine’s said notes to 
Mendenhall: that Brackett and Mendenhail were solvent. but that 
no collection had been attempted from them; that the bank being 
a uational bank could not lawfully hold such security; that the 
bank had ueglected to carry ont an agreement with King for ob- 
taining possession of bonds to be delivered thereunder; that the 
land. if properly sold, would realize $50,000; that if bank’s 
claim was established and declared a first lien on the land, both 
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bank and complainant would be fully protected; that if stock was 
sold, it would pass into the hands of numerous parties who had no 
knowledge of complainant’s rights, and his interest would be lost. 
And complainant prayed that he might be decreed the owner of 
said land, and that said stoek be delivered up to be cancelled, and 
the bank enjoined from selling the stock. 

The amended bil embodied ali the originai bill, and further 
alleved, page 42, that on August 2ist, ISTS, King informed Baldwin, 
as cushier of the State Bank, of the terms of his sale to Canfield, 
and his promise to transfer tle steck to lim: that iting and Bald- 
win then computed the amonnt on King’s notes and the vas stock 
collateral transaction, and agreed upon the sim due as 52,041.60; 
thatat was then agreed that Baladwir shonld) accept in payment 
thereof S36,000 of Northern Vuenie bonds; that the steck thereby 
beenme released apa discharved;: thint c*¢ fripeicitnianit delivered ihe 
Notthern Paenfie bonds to King without knowine of this avree- 
nent; that afew days after this delivery the bonds siffered great 
depreciation, a a the bank and Baldwin confederated with King to 
defrand complainant ont of said Jand and stock; that im pursuance 
of said design the bank and Bahiwin commeneed the action in the 
State Court herembefore described, auc that Kine was interested 
1 the STLCCeESS of sala HetION ana wis to chare the eains thereof: 
that until toad of said action complainant was iene rant of the said 


a ji ws 
bnot set such up 


agreement to liberate the stock, and therefore bie 
asa defense tn sald action wp the State Court: that the bank claimed 
to hold eight hundred shares of stoek im pledye for Kinv’s notes, 
then emounting to S50,589, when tn fact it neverhad held but three 
hundred shares, aid in faet was then holding none: that the bank 
gave public notice that it would sell ali cf said stock on July 25th, 
ISv7. unless redeemed by payment of satd stm; that there was only 
dre the bank SI3,000: that stock was struck off to Knight on Sept- 
ember 1th, (S77, on his bid of 313.000: that said sale was made 
with knowledge of Morrmson, Kine, Baldwin. Kaieht, the Minne- 
apolis Association and the State Bank, us part of the scheme to 
ebeat and defraud complainant out of lis land and stock, and for 
the benefit of the bank to the amount of sald Ring's notes. and to 
seeire the balance for use and benefit of Ring: that Knight pnr- 
chased in furtherance of said scheme to restore the property to 
King, and pata no valuable consideration; that Morrison, to aid 
and abet King, agreed to advance to the bank the amount of King’s 
Indebtedness to it, and to take a conveyance of nine-tenths of the 
land and to hold it as security for his advances. and then convey to 
such person as might be indicated by King or his ereditors; that 
Morrison did make such advance or become responsible therefor 
and received such conveyance; that Morrison held the land as such 
security and allowed King to hold fairs thereon, from which large 
gains were made; that otber creditors of King, desiring a substitu- 
tion of other persons as trustees in place of Morrison, procured 
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said land to be conveyed to appellants, Sidle and Langdon, by deed 
of October 28th, 1878; that deed was made without any considera- 
tion therefor: that Sidle, Langdon and King are endeavoring to 
sell the land, and complainant prays that Sidle and Langdon may 
be decreed to hold the land in trust for complainant, and that they 
be restrained from selling.” 

The answer of appellants, Sidle and Langdon, to the 
amended bill appears on page 98, and that of all other 
defendants on page 73. 

The declaration of the action for damages of Canfield, 
against the directors who signed the directors’ deed, 


appears on page 9d. 


POINTS AND AUTHORITIES. 


The matter for consideration has been mueh simplified 
by the findings of the court below favorable to appellant 
and not appealed from by the appellee herein. 

The original bill as appears. claimed that but three 
hundred shares of stock had been pledged, and that but 
$15,000 was due; that a national bank could not hold 
such securities; that « pledgee’s sale was not necessary 
to protect the bank’s interest and would be ruimous to 
interests of complainants. 

The amended bill only set up as new matter, that the 
stock had been released from pledge, and that the 
pledgee’s sale and all future transfers had been in trust 
for interests of William S. King. 

The eourt, however, has found: That the whole S00 
shares of stock were pledged, as claimed by the appel- 
lants, prior to any contract of sale to the appellee, and 
to secure the $20,250 of notes of King given for pur- 
chase of 5300 shares. 

It has found, as claimed by appellants, that the deed 
purporting to be made by the directors of the ‘ Minne- 
apolis Association” was void for want of corporate 
authority to make the same, and that King’s deed to 
appellee carried no title because he had none. 

It has found, that at the time of the pledgee’s sale the 
pledge still continued, and all the said notes of King 
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were unpaid; that proper notice of such sale was given 
and that the sale was regular in form. 

There was not a particle of evidence to show any trust 
for King, and the most positive evidence against it. The 
court did not find any such trust or any of the fraud 
charged, and such is therefore eliminated from the case. ; 

The main questions before this court are those that 
vo to a total reversal and as follows: 

Ist. Was the court below right in finding that Kinght 
only purchased for benefit of the pledgee at the pledgee’s 


sale? 


2d. If correct in this, was it warranted in finding 
that Morrison in purchasing from Knight, and Sidle 
and Langdon in purehasing from Morrison were so 
affected by notice, as to have no better title than 


Knight? 


There are, however, assignments of error, going to a 
partial reversal and manifest from the very findings and 
admissions of fact, and to these the attention of the 


court is first ealled. 


1. 


The only claim made by appellee ts for strty-five of 
the seventy acres of land owned by the corporation. 
This is all his contract calls for, and all that he paid 
for. While the deeds from some inadvertance deseribed 
all the land, they conveyed nothing, and the appellee 
stands here, 1f at all, upon the equities of lis contract 


and payment. 


Even if Knight bought for the bank the 


sale was only voidable at election of the pledgor or his 


assignee. 


Bryan vs. Baldwin, 52 N. Y. 232. 
Olcott vs. Tioga Railroad Co., 27 N.Y. 546. 
Carr vs. Carroll, 35 N. Y. 385. 
Whitlock vs. Heard, 13 Ala. 776. 
Harrington vs. Brown, 5 Pick. 519. 
Stokes vs. Frazie, 72 Ills. 428. 
King has not attacked the sale. The Minneapolis 
Harvester Works, to which he says he made some sub- 


scription of five acres, is not attacking it. Canfield can 
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only be the equitable assignee of King to the extent of 
sixty-five seventieths of the stoek or land, and eould 
only object to the sale pro tanto. It must staud in any 
event as to five-seventieths of the stock, and in relation 
to the subsequent conveyance of the land as to five acres 
thereof. And yet the court in exuberant generosity has 
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eiven the appellee five acres inore than he ashed. 
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assivirment of the elanrn of the bank both for itself and a7 
trustee. Cnaheld’s rights ray not grow ANY Worse by a 
voldable sate, but on the other hand they cannot grow 
any better, And vet the eourt, after holding sale bad, 
makes the purchase price paid at sueh sale the basis of 
redemption. And more than that 
tributes 85,000 to the ™ 


when Morrison con- 
Citizens and” for payment of 
Mair debts, and receives his own subseription as part of 
the 814,000 purchase money due him for the nine-tenths 
of the land conveyed to Sidle and Langdon, the court by 
some taserutable process of equity construes it as a sub- 
seription for Canfield, and gives him the benefit of it. 
And farther: When Sidle and Langdon paid Morrison 
on the fair ground purchase 88,646 in cash, (see page 
208), and Lovejoy, one of the contributors and managers 
of the Citizens’ Fund, and acting for them, paid 


him the farther amount of $2,52L in the notes 
of the contributors (see page 224), the court gives 
Canfield the benefit of the latter amount and de- 
crees that redemption may be made from = Sidle 
and Langdon as trustees by payiment of the $8,646. If 
the cestur que trusts had paid the 88,646 direct to 
Morrison, and only the $2,321 through their trustees, the 
Court might with equal propriety have allowed a re- 
demption for the latter amount. 

The amount for which redemption is allowed from 
Kauight is $569. Thus the court has put Canfield in so 
much better position, than if no pledgee’s sale had been 
made, that he is allowed to redeem for 89,215 when there 
was due under the pledge at the time of the decree over 
$42.00). For by the decisions of Minnesota sueh notes 
as King’s run at the rate of interest stated until paid. 


General Statutes of Minnesota of issg, p. 226. 


Newel v. Houlton, 22 Mini. £9. 


Mven the unpnuid purchase money notes of  Crn- 
field to King, 86,599 and interest, would at <late of 
final decree have been some SL5,000. 

The payment of the 842,006 shoull even under the 
findings of the court have bee made a condition pre- 
And the legal propriety of this 


cedent to redemption. 
passed to Iktwicht 


is the same, whether the whole debt 
and the subsequent vendees, or whether Brackett still 
retained his interest. All are parties to the actiou and 
the proper order of adjustment could have been mace. 
A bad sale only feaves the pledge as if no sale had 

been made, 

Jones on Pledges, Sec. 422. 

Talty vs. Freedmaws Saving and Trust Co., 93 

U. &., 321. 

Thompson vs. Patrick, 4 Watts, 414. 

Bradley vs. Parks, 83 Ills., 169. 

Belden vs. Perkins, 78 [lls., 449. 

Stemer vs. 3d Nat. Bank, 6 Med. Rep., 569. 

Lewis vs. Mott, 36 N. Y., 395. 
Whitney vs. Pray, 24 Ark., 22. 
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Donald vs. Sucklin, L. R.. 1 Q. B., 586. 
Cunninghan’s Appeal, 157 Pa. St., 474. 
Schouler on Bailments, 202. 
Hendrix vs, Hannon, 19 S. CL, 483. 
IIT. 
BRACKETTS INTEREST NOT WAIVED. CAN- 
RIRKLD HAD NOTICE OF TF. 

But it may be claimed that by reason of Brackett’s 
having jomed ta the pretended directors’ deed, that he 
waived his interest in the pledge, and that nothing but 
the bank's personal interest was left. This deed carried 
nothing, and was not pretended to apply to the stock. If 
Srackeit's tuterest was affected, it must be by way of 
Bat there is nothing in the evidence to war- 


estoppel. 
li is clearly shown by preponcderating evi 


rant this, 
denee that Canteld was fally informed of Brackett’s in- 
terest in the pledge before any bonds were delivered to 
King, and teld that Brackett only stg@ned the deed with 
the wuderstainding that its delivery was dependent upon 


4 


Kine notes then at the Park 


4? 


the pavinent of the 
Nattonad Brak. 

Phe court fas mot found on this poimmt. ft has only 
found that on the Ltthof Augast, 18735, when the writ- 
ten contract of sale of the land was made, “King 
Without informing the complainant that bis steek was 
pledged, verbally agreed to transfer the stock to the 
eompliunant.” 

The testimony as to the knowledge of appellee is ad- 
dressed toa «late of August 27, 1873, when Morrison 
and Brackett stgned and eeknowledged the said diree- 
tors’ deed, and is as follows: 

See acknowledgment of deed Page 364. 

W.S. iting, witness for defendent, testified on this 
point as follows. [ Pages 379, 380 and 381. | 

“(). Twill now eall your attention Mr. King to the 
“time of your delivery of a certain deed—-what is known 
“asthe fair ground property, in controversy here —to 
“Thomas H. Cantield, the complainant in this action, 
“and ask you whether at that time you stated to him, or 
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‘in his presence, that the stock of this corporation de- 
“fendant had been pledged in the manner you have 
“spoken—to the State National bank and Mr. Baldwin 
“And state the conversation that occured at that time. 
“A. I think I stated it twice to Mr. Canfield. 

“(). Well, state all the circumstances of it just as it 
“occured so faras youremember it. A. The deeds, or 
“one of them, was not completed when I reached New 
“York. 

“(). What deed was that? Go on and describe it. 
“A. The quit-claim deed given by the old directors, 
“the stockholders, which was given to the company for 
“any rights or elaims which those old stockholders 
“might have, lacked the signatures of George A. Brack- 
“ett and Dorilus Morrison when I reached New York, 
“and those gentlemen were both in New York at that 
“time, at the office of the Northern Pacifie company. — | 
“had asked Mr. Brackett to sign that deed, and, as I 
“had given him my note for the purchase money of the 
“stock and that stock was the collateral security to my 
“note, and I was then proposing to dispose of —asking 
“him to quit-elain all lis right to the property—TI had 
“to explain it to him and upon the completion of that 
“deed [ was to give the deeds to Mr. Canfield; that the 
“stock of the Association, which was also to go to Mr. 
“Canfield, was at the National Park bank, having been 
“sent there by Mr. Ballwin; that upon the execution 
‘and delivery to Mr. Canfield of the deeds, Mr. Cantield 
‘and I was to go to the National Park bank and deliver 
“a certain amount of bonds—I forget how many—-some 
“thirty-five or thirty-six thousand dollars, whieh would 
“pay all those notes that Mr. Baldwin or the State 
“National bank held and the note which I had nego- 
“tiated here at the Seeond National benk of St. Paul. 
“fT was to deposit enough bonds to meet all these liabili- 
“ties, and when Mr. Wirth, the cashier, had been in- 
“structed by Mr. Baldwin to deliver to Mr. Canfield 
“that stock. I explained all those facets to Mr. Brackett 
‘in Mr. Canfield’s presence, beeause I could not ask Mr. 
“Brackett to sign the deed until IT had made those ex- 
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‘planations. After the deeds were executed, L think I 
‘handed them to Mr. Canfield in his offiee—in his room. 
‘T said, ‘Now, Tom, there is my warranty deed, which 


“cuts off any rights or equities or interests which [ can 
“have in the fairgrounds Here is this quit-claim deed, 


which euts off all the rights which any of the former 


Sotoekholders or directors ean have and when we cle- 


‘ 
. 


> 


posit these bonds in the National Park bank to pay off 
‘allof these notes to which the stock is collateral the 
‘stock which gives you your title will be handed to you 
‘and your title will be completed. It was one of the 
‘very necessities of my situation that I was compelled 


“to make all of those explanations there. Myr. Canfield 
“and L had diseussed fully how he was to get title to 
“this property before [went to New York. That was a 
“question in Mr. Canfield’s mind— how IL could) give 


‘ 


tithe and we fixed upon this general plan when in 


“Minnespolis, and Mr. Canfield says, ‘Who will you get 


“to draw these papers?’ and Lsaid, ‘lL guess we will get 


“Mir. Secombe, he is a pretty good lawyer and a prompt 


. 


. 


+ 


‘man. Mer. Canfield says, ‘Lb dowt care who vou 
cet only sO you have it done right; be sure and 
‘have it done right” and Thad the papers executed just 


“as we agreed upon in) Minneapolis. 


* 


‘ 


* 


‘ 
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“Q). Were these thirty-six thousand dollars of bonds 
‘taken to the Park bank? A. No. str. 

“(). Why were they not? A. Mr. Canfield) would 
‘not take them there and - couldivt get them to take 
‘them there. Mar. Cantield informed me, that he couldn't 
‘without | delivered the deeds. [LT said, “ Now, let’s go 


‘down and make this deposit and deliver these bonds.” 


“He says. “ Well, L cant doit to-day.” Lsays, “Why 
Scan tygyou do it to-day?) “Well,” he says, “the bonds 
“are not here.” [ says, ‘Where are they?” He said 
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‘somewhere in St. Paul: EP think in the First National 
‘Bank. Some were in Burlington: LT domt know as he 


“named any other pomt where the bonds were, but he 


“requested me to wait before asking him to deliver the 
“bonds until day Cook should come to town. He said 


“that day Cook would be very angry if I should take 
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“those bonds; they were registered bonds. He = ssid 
“that if [ should take those bonds and put them onto the 
“market, as IT well understood that they would go right 
“to Jay Cook for redemption, Jay Cook would be angry, 
“and that if T would wait and see Mar. Cook when he 
“came over he would make some arragement with him 
“better than to take the bonds to the bank.  f told him 
“Po could nt wait; that |b had arranged with Mr. Baldwin 
“to send these notes which he held against me to the 
“bank, and disclose the exact facets to Mr. Canfield at 
“that time, and that Pcidit eare whether Cook was mad 
“Sor wasnt mad; that this was a business matter with 
the, and that my busmess matters required atteition, 
“and Po wanted to settle if up. Mr Canfield put me off 
“from time to time. One pretext was thet the certificate 
“of the County Clerk of Oneida county was lacking to 
‘one of the acknowledgments, Mr. Greorge FF. Steves 
‘having signed a deed in Utiea, New York. on iny way 
“down, and the certifieate of the County Clerk not beime 
“attached to the notary’s acknowledgement that he was 
“aonotary. And Mr. Cantield made that a pretest finally 
“why Lshould wait. TP must perfect the deed, he said, 
‘aod he didat deliver me the bonds and therefore J 
“didet nor he didi’t go with me. Another portion of 
“these bonds that Lo was to receive from Cantield, the 
“proceeds of them were to go to Mar. Neiler, of the North- 
“western National Bank of Minneapolis. Ma. Neiler 
“had consented, as J reeolleet, to take the bonds, and 
“those bonds that he was entitled to, and bold them 
“until Cook should come over. | said |} would not take 
“them and wait: if Sam Neiler wanted to take them and 
‘wait, to please Jay Cook, he could do it, but L wouldirt; 
“ay business was as bnportant to meas Mr. Cook's was 
“to ham. 

“(). Did you then, before the delivery of these bonds, 
“inform Mr. Canfield of the faet that all the stoek of 
“this corporation had been collaterated for your notes 
“that were in the State National Bank? A. DT not only 
“done that, but when [was trying to drive Tom Canfield 
“up to give me those bonds, there, day after day [I said, 
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“Tom Canfield, my notes are down here at this bank and 
“they will be protested and that stoek which is collateral 
“for those notes will go bac: to Minneapolis, and this 
“whole trade will be broken up.” IT used every possible 
“argument whieh F eould conceive to induce Mr. Canfield 
“to olive me those bonds.” 

GrEOoRGE A. BrackrErr, witness for defendants, testifies 
as follows: (Pages 366 and 567.) 

“(), State whether or not you were in New York 
“with William S. King and Thomas H. Canfield about 
“September, 18732? A. L was; in the fall of that year. 

“(). Did you hear or have any conversation then with 
“Thomas H. Canfield the eomplainant, or with William 
“S. King in the presenee of said Canfield, relative to 
“the hypothecation of stock of the Minneapolis Agricul- 
“tural and Mechanical Assoeiation; and if so, state the 
“same? A. There was a deed presented to me for my sig- 
“nature by Mr. Canheld, which L objected to signing on 
“the vround that L had no interest in the Mechanical 
“Association, having hypotheeated iny stock to the State 
“National Bank. Mr. Canfield stated that this was 
“merely a directors’ deed to satisfy a technicality in the 
“tithe, and as Lo owas one of the ortgimal directors, he 
“desired me to sign it. TP still objected, stating that I 
“had no right to sign, fromthe fact of having hypothe- 
“cated this stock, which was the only interest L liad in 
“the ground. Mr. Canfield then eclatmed that the stoek 
“had beensent to the National Park Bank by the State 
“National Bank, and as soon as Mr. Morrison and my- 
“self signed the deed, Mr. Morrison being present. he 
“and Mr. King were going to the Park Bank and pay the 
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‘notes given to ine and take ap the stoek. Mar. Morrison 
“stated that it was a matter of no consequence to him, as 
“he had no interest directly or indirectly, and he would 
“sign the deed. LT then signed the deed, with the un- 
“derstanding that they were to pay in the money and 
“take up my notes at the National Park Bank. 

“QO. Was it at the time you acknowledged the deed ? 
“A. Tt was. 


ate 
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DoriLus Mornison, witness for the defendants, testi- 
fied as follows: [Page 372. ] 

“A. Twasin New York in August, 1873—-I can not 
“cive date now, and at the office of the N. P. KR. R., and 
“was present, William 8S. King, Thomas H. Canfield and 
“others; at which time there was some talk between Mr. 
“King and Mr. Canfield as to Northern Pacific Railroad 
“bonds; at which time there was a talk between Mr. 
“Canfield and Mr. King, in which I understood Mr. 
“Canfield was to pay Mr. King a certain amount in 
“Northern Pacifie Railroad bonds, the payment for cer- 
“tain real estate whieh Mr. King sold or claimed to have 
“sold to Thomas H. Canfield. Myr. King represented 
“that he wanted the bonds to discharge certam obliga- 
“tions to the State National Bank, Rufus J. Baldwin's 
“bank. The obligation, as L understood Mr. king. was 
“to make certain deposits im some New York bank to 
“the credit of the State National Bank. Mo. Itinge was 
“soheiting the bonds of Ma. Canfield, that he might 
“earry out his obligation to make the payment, or some- 
“thing of that sort 

“Q. Was there anything then and there said about 
“the stock of the Minneapohs Agricultnraland Mechan- 
“ical Association being held as collateral by the State 
‘National Bank of Minneapolis, and about its being sent 
“to the National Park Bank of New York? A. There 
“was a conversation about that stock, but 1 could not 
“say as to its being sent to the Park Bank. According 
“to my reeolleetion, Mr. King represented to Canfield 
“that he had borrowed money of the State National 
“Bank, was largely indebted to it, aud had left lis stock 
“as security with some bank in New York, or left it with 
“Mr. Baldwin, who had sent it to some bank in New 
“York, and that Mr. King advised Mr. Canfield of the 
“fact, and desired to get the N. P. bonds inorder to pay 
“his indebtedness when he had pledged his stock. 

THomas H. CANFIELD, appellee, testified as follows: 
[ Pages 284, 294, 295, 296 and 297. ] 

“Q. State whether or not the stock was mentioned 
“between you and Mr. King in New York during the 
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“transaction? A. Nothing was. said 


about it in any 


“way. Tf there had been it would have put me in mind 


“at onee of his agreement to bring the stoek and trans- 


“fer it tome, and LT should certainly have insisted upon 


‘its being done before delivering the bonds and my notes 


ae hiv. 
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mmpany with Mr. 


‘Wing, have an interview with George A. Brackett, in 


“whieh the matter of his signing the deed of the Asso- 


“elation to you was discussed by himself and Mr. King? 


SA. | did not. 


“(). You know or understood tha 


t that deed was 
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“New York City, did you not? A. I cde 
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“know but it was signed by them. At all events I was 
“not present when it was signect. 

“Q. Do you remember that Mr. King in your pres. 
“ence asked Mr. Brackett to sign the deed, and that Mr. 
“Brackett objected, saying that he had no interest in the 
“fair grounds? A. I did not hear Mr. Brac et inake 
“any such statement. If I had it would have put me in 
“mind of the eight hundred shares of stock which Mr. 
“King had agreed to bring to New York and transfer to 
“me when he delivered the deeds. 

“Q. Do youremember further that Mr. King then said 
“to Mr. Brackett that he desired him to sign the deed 
“simply to set aside the technicalities; that Mar. Secoinbe 
“had said it would be well to have the whole directors 
“sion the deed, or anything to that effect? A. 1 did not 
“hear Mr. King say any such thing to Mr. Brackett as 
“stated in the question, nor did he in my presence. 

“Q. Did you hear Mr. King, on that oceasion, say in 
“substance to Mr. brackett. the team is right at the door 
“and we are going down to the Park Bank to pay the 
“Baldwin claim and take up the stock? A. I did not. 
“nor was | present at any such conversation. If I had 
“have been it would have reminded me, as [ have said 
“before, of the agreement of Mr. King to deliver me the 
“elght hundred shares of stoek upon receiving the bonds 
“and my note. 

“Q. And did you hear Mr. Brackett respond, in sub- 
“stance, “With that understanding I will sign the deed?” 
“A. I did not, and was not present at any such conver- 
“sation. 

“). On the 27th of August, 1875, did you not see 
“Myr. Dorilus Morrison and Mr. George A. Brackett 
“either in your room or in an adjoining room and hear 
“them say something about going to execute the deed 
“before Mr. Follett? <A. I don’t think I heard them 
“say anything about executing the deed; I don't recol- 
“leet whether they came into my room that day; very 
“likely they might. Mr. Morrison frequently stepped 
‘into my room when he came into the N. P. R. R. Co.’s 
“office, although it was in a distant part of the building. 
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“(). Do you remember of being at your desk writing 
“when Morrison and Brackett came into your room and 
“said they were going to execute that deed? A. Ido 
“not. 

“Q. Were you a witness on your own behalf in the 
“trial at Cornell & Bradley’s oftice of the suit brought 
“by the State National Bank of Minneapolis against 
“vourself and William S. King and the Minneapolis 
“Aoricultural and Mechanieal Association? A. [ was. 

“(). Did you not on that trial testify that you thought 
“vou saw Morrison and Brackett in an adjoiming room 
“to you and heard them say something about executing 
“the deed before Mr. Follett? A. [ don’t recollect 
“oxaetly what my testimony was at that time, the reeord 
“will show; Mr. tollett’s room was adjoining mine and if 
“the door was opened and they talked about the exeeu- 
“tion of the deed [T might have heard them, but don’t 
“think they eame into my room and talked of the matter 
“beforehand: in faet 1 dot remember that they did at 

“all with me in my room. 

“Q) Did you not, as a witness in the same trial last 
“referred to, testify as follows: “LE was at my desk 
“writing, and they came mand said they were gong to 
“execute that deed.” referring to Morrison and Brackett? 
“AL As ony mind has been called to that from = the 
“records, | think | did so testify, although without that 
“PT should say that TP did) not, for TP do not remember it 
“HOW, 

“(). Your testimony upon that trial was given within 
“a vear, or thereabouts, of the time of the oeeurrence 
“testified about; have you any doubt that that testimony 
‘is correct? A. I presume the testimony is correct; 
“LT would say that IT was very busy at that time, and paid 
“very little attention to what was transpiring unless my 
“attention was particularly called to it. 

“(). Yoa are now satisfied, are you not, from referr- 
‘Ing to your previous testimony, that Morrison and 
“Brackett did, in fact, come into your room and talk 


“about going to exeeute that deed? A. I think that 
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“testimony is correct, and that they did, although | 
“cannot call it to mind now. 

“(). You must have known at that time then, that 
“this deed was executed by Morrison and Brackett on 
“that day and in the city of New York? A. They said 
“they were going to execute it and T suppose they did; 
“the deed shows.” 

There seems no question under this evidence that 
Canfield had full notice of the pledge. While he denies 
it, there are three witnesses against him. He is largely 
interested in the result. Kine has no interest in the 
matter, except that the success of Canfield will clear 
him of labihty under the covenants of his warranty 
deed. Brackett has probably no iuterest, as the pledgee’s 
sale would be geod as agaist him and operate as an 
assignment of lis interest in the pledge. Morrison had 
no interest in the suit, as prior to the trial he had sold 
out all his interest in the trust to D. D. S. Brown. (See 
page 327.) 

And in addition to all this, the faet of Cantieid’s hav- 
“res adjudicata”” In the trial of the 
said action of Baldwin and the Bank vs. Canfield, 
this was a pertinent issue and The Court found as fol- 
lows: “At the time of the exeeution of the deed by 
“Brackett and Morrison, Canfield was informed by King 
“that the stock of the Association had been left as eol- 
“lateral, to secure certain notes at the State National 
‘Bank, of Minneapolis, and that same had been sent to 
“the Park Bank, of New York, to be taken up by King 
‘with the Northern Paecifie railroad bonds to be received 
“by him under the agreement of August 14th, 1873.” 

This deeision is made part of the evidence in this case 
and is fully cited in| Bank vs. Canfield, 26 Minn, 43, 
and the part just alluded to is ou page 51 thereof. There 
eould then be no estoppel of any interest of Brackett, 
whether in himself, his re-pledgee, the bank, or its 


Ing such notice is 
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It is a well established principle of equity, that the 
party claiming the estoppel, must at the time he acted 
upon the conduct of the person against whom the estop- 
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pel is claimed, have been without knowledge of the 
truth, and without means by which he could with reason- 
able diligence have obtained such knowledge. 

2 Pomeroy’s Equity, pages 264 and 274. 

Plummer vs. Mold, 22 Minn., 15. 

Bryant vs. Coal Co., 3 Otto, 326. 

Rapelee vs. Stewart, 27 N. ¥.. 310. 

Fisher vs. Mossman, 11 Ohio St, 42. 

Mutual L. 1. Co. rs. Norris, 31 N. J. Hq. 588. 


LV. 
MORRISON WAS AN INNOCENT PURCHASER. 


Again The Court finds that Morrison, and Sidle and 
Langdon were not innocent purchasers, because “They 
“knew all about the property, its complications and pre- 
“vious and pending litigation.” It does not find that 
either of them knew that Knight purchased for the State 
Bank, or that there was any notice to them of any defect 
in the sale. There was no evidence whatever upon 
which such a finding could rest. They only knew the 
The previous liti- 
gation only showed what has been decided in the state 
courts; that the stock was all pledged for King’s notes; 
that the deeds to Canfield carried no legal title with the 
land, and that the equities of his contract were subordi- 
nate to the pledge; that both the State Court and the 
U.S. Cireuit Court had refused to enjoin the sale, 
What did the pending htigation show them’ There 
was only the origmal bill in this action, claiming that 
only three hundred shares of stock had been pledged; 
that it was only pledged for $13,000; that the bank was 
threatening to sell eight Iundred shares under a false 
claim of a pledge for some %30,000. All these claims 


. 


“previous and pending litigation.’ 


had been decided adversely to the complainant in the 
State Court, and have likewise been in this aetion. The 
appellee had not attacked the sale and did not until 
November, 1880. The knowledge of every fact connected 
with the litigation and of every matter claimed then by 
the appellee coald not in any manner have affected their 
title. 
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That Morrison may have joined in the pretended di- 
rectors’ deed would not affect this question of “bona 
fides.” He did not pretend then to have any title to 
land or stock. Canfield alleges that he believed King 
held all the stock, and that Morrison only joined in the 
said deed to carry whatever mere legal title might re- 
main inthe corporation. Morrison’s subsequent title to 
the stock comes through independent souree. His 
knowledge of Canfield’s equities would not prevent him 
from acquiring title through a source superior to those 
equities. The deed he joined in, was not a warranty 
deed, and the doctrine of enurement did not apply. Al 
the knowledge he could possibly have under the find- 
ings of fact of the Court, would not interfere with the 
good faith of his purchase. ‘The Court says he paid no 
money but only gave his notes. But notes are as good 
a consideration as cash. He was responsible, Knight 
negotiated the notes at one or more banks and from the 
proceeds took up the cheek which he gave with Harri- 
son’s endorsement atthe time of the pledgee’s sale. He 
is shown to have paid two of said notes, amounting to 
“5,646, oat of the proceeds of his sale to Sidle and Lang- 
don and the other of $4,000 out of his moneys derived from 
other sources. But that he may have realized from the 
property in time to pay part of his notes certainly does 
not make him any theless a bona fide purchaser, than 
if he had paid his notes before selling. 

The Court also says, “His conduct in connection with 
“the stock and corporation property clearly shows that 
“he never regarded his interest any more than a_ lien 
‘for the protection of advances made by him. 

Advances to whom? If Morrison was a mortgagee, 
there must have been a mortgagor. If he was a trustee 
with an interest there must have been a cestur que trust. 
But where in the evidence or findings is such a ehar- 
acter possible? Admitting for argument that the bank 
and Knight are one, the only other persons besides Mor- 

rison, who could have any poss:ble interest in the mat- 
ter would be King, the bank and Canfield. Although 
the burden of the amended bill is,that all purchases and 
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transfers were made in trust for King, neither does the 
evidence show, or the Court find, any such thing. ‘The 
witnesses who could know, positively deny it. It 
could not then have been an advance made for King, 
who assumed no liability and had no interest. It can 
not be claimed with seriousness, that it was an ad- 
vance made for the bank. His notes given Knight were 
negotiated to take up a check endorsed by one of its de- 
positors, who had 880,000 on deposit. It would indeed 
be an anomalous loan, and it certainly will not be 
claimed that the advance was made for Canfield. Now 
these are all the parties for whom an advance could be 
made. ‘The citizen contributors had not yet appeared 
onthe scene. Vhe fair, the deficiency of which they 
desired to have settled, had not yet been held. 

All the testimony of any importance bearing upon the 
purchase by Morrison is as follows: Exhibit “A” of 
complaint, page 049,—-“The agreement of sale of mine- 
tenths of the stoek from Knight to Morrison, Exhibit 
“DP. page 590,-- Assignment to Morrison of the guaranty 
made by the State Bank to Kiight at the time of 
pledgee’s sale. 

Testimony of Morrison on part of the appellees, 
page 16%. 

“). Did you ever afterwards purchase any stock of 
“Mr. Rageht, and if so how much and when? A. I did 
“purchase some of it. [cannot tell the exact amount. 
“P should say in December, 1877. 

“Co. How came you to purchase that stock, and at 
“whose suggestion, 1f any one? A. LT suppose I wanted 
“to buy it, and was competent to do so. Lam not aware 
“of any one suggesting it, except Mr. Knight, yet there 
“may have been some one. 

“Q. Did you have any conversation coneerning the 
“purehase prior to applying to Mr. Kinght to buy it? 
‘A. I have no recollection except I consulted with 
“Cornell and Bradley concerning the title, and yet I may 

“have had conversation with other parties, yet 1 have no 
“recollection with regard to it. They were my counsel. 
“They were not partners, but I consulted with both of 
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“them. Mr. Cornell had been my counsel for twenty-five 
“years. 

“Q. Did you apply to Mr. Knight first, or did he 
“apply to you, to sell? A. I do not recollect. 

“(). Don’t you know, Mr. Morrison, how much of that 
“stock you purchased? <A. I do not recollect the exact 
“number of shares. I presume there are papers which 
“will show. 

“Q. Did you purchase nine-tenths of all Mr. Knight 
“had? <A. Very likely I did. 

“Q. Ifit is true that you purchased nine-tenths, can 
“vou give any explanation of why it was divided that 
“way between you’ A. I cannot, except I suppose I 
“purchased what he wanted to sell. 

“Q. What was the purchase price of the stock that 
“vou bought? A. Something more than 812,000; be- 
“tween $12,000 and £13,000. 

“Q. How did you arrive at that value of the stock? 
“A. Itwas the amount wliech Mr. Knight as ed and 
“which I paid. 

“Q. Did vou know at the time that Mr. Knight had 
“paid but 815,000 for the whole stock? A. f did not. 

“(. Can you give any explanation of the method by 
“which you arrived at the price of the stock? A. I 
“don't see that [ can. 

“). Did you offer to him that sum for nine-tenths of 
“the stoek, or did he offer to sell you nine-tenths of the 
“stock for that sum? A. I ean only answer from gen- 
“eral principles, that he offered to sell the stock for that 
“sum and that I agreed to pay it. I can’t say whether 
“he first approached me or I him. 

“(). Did you pay him for that stock? <A. Yes. 

“(). In money or otherwise? A. Otherwise. 

“Q. How? A. Giving my notes. 

“Q. For what amount and at what time? <A. A 
“note for $4,000, due May 20th, 1878; a note for *4,000, 
“due September 20th, 1878, and a note for $4,480.43 due 
“September 20th, 1879, all drawing interest at ten per 
“cent. until paid. Notes dated December 31st, 1877, 
“and made payable at Northwestern Bank. 
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“(). To whose order were these notes drawn? A. J. 
“M. Knight, and endorsed by him. 

“(). Have you got those notes in your possession ? 
“A. Lhave. I found them among the pile of notes | 
“had paid. 

| Witness produces notes and hands them to com- 
plainant’s Counsel. | 

“(). Did you pay these notes at maturity? <A. Well 
“T suppose so. 1 don’t know of any notes of mine going 
“to protest for some years. 

“Q. To whom did you pay them, to the bank or Mr. 
“Knight? <A. The bank. 

“QO. Which bank? <A. Ipresume the bank at which 
“they were payable. I have no recollection about it. 

+ % % * * % + * x 

Testimony of J. M. ItwNTGHT on the part of the Appel- 
lee, page 507. 

“(). Did you ever sell or part with any of said stoek ; 
‘if so, when and how mueh thereof have you sold or 
“parted with? A. - have; TE sold nine-tenths of it to 
“Mr. Dorvilus Morrison in| December following the pur- 
“chase, 

“(). State the negotiations that you bad with any 
“person or persons conceruing the sale of that stock or 
“any part thereof, and name the persons with whom 
“you had such negotiations. State fully and with par- 
“ticularity? A. LI think Mr. Morrison first spoke to 
‘me on the street as we met and asked me 1f L wanted 
“to sell the fair grounds or my interest in the fair 
“orounds. 1 told him | hadi’t thought of it. He said. 
“Well, I would like to buy it if you will make the figures 
“satisfactory.” My answer was, I think, that [ will con- 
“sider it, or something like that. Some time afterward 
“Mr. Morrison sent a messenger to my store from M12. 
“Bradley's office to enquire what 1 had deeided about 
“it. [made some figures hastily on a piece of paper and 
“took it back. Not long afterwards the proposition was 
“accepted, and the three promissory notes before spoken 
“of delivered. The business was done largely through 
“Mr. Bradley. 
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“Q. If you say you have at any time sold any of said 
“stock, state what price you sold the same forand how 
“vou were paid; whether in money, checks, notes or 
“otherwise? <A. The price was $12,440, or something 
‘like that, and I received Mr. Morrison’s notes for the 
“full amount. 

“(). Was any of the purchase money or price of the 
“said stock so sold by you paid to you directly; if so, 
“how much was so paid directly to you, and by whom, and 
“and in what money or securities; if securities describe 
“them fully. A. It was paid to me directly and as 
“before stated. 

“(. If you say the purchase price of said stock was 
‘not paid to you directly, then state to whom the same, 
“or any part thereof, was paid, and by whom, and how? 
“A. It was paid in the manner I have bafore stated.” 

But it is claimed that Morrison parted with his inter- 
est at a figure below its value, and that therefore he 
could not have been a holder in good faith. This might 
have some slight bearing, 1f 1t were possible to show 
within the bounds of matter before this court, any pos- 
sible being for whom he was holding. 

But the fact as shown is, that he got really much 
more than he paid. He got $14,000 in money. He had 
some six thousand dollars of debts paid, for which it 
was claimed to be lable, and for whieh at least lens 
eould be filed on the land. He had over $2,000 of taxes 
paid for which the land was Hable. He had the obliga- 
tion to defend the title taken off his hands. And 4s one 
of the leading citizens of Minneapolis, he was undoubt- 
edly animated by the common spirit to preserve the 
good name of the city. 

He testifies on page 184: 

“(. How came you to sell these fair grounds to Sidle 
“& Langdon?’ <A. I wanted the money. 

“(. Is that the only explanation you desire to make 
“on that point? A. Oh, I think so. 

“Q. If your object in selling was because you wanted 


“the money, why did you sell for between $12,000 and 


“$14,000, when the land was so much more valuable, as 
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“vou have stated? <A. I felt that if I could get the | 
“money which I had paid I should serve my own pleas- 
“ure and feeling better than the continual turmoil, law- 
“suits, and perplexities growing out of it.” 

The stock was pledged with blank transfers endorsed 
thereon, and so passed in each ease by delivery. <A 
pledgor cannot in such cases set up his equities against 
a honda fide purchaser, and Canfield Jhad no equities 
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VeNeil vs. Tenth Rational Bank, VY. 325. 
V. 

SiDLE AND LANGDON AND THEIR “CESTUI 
QUE TRUSTS” WERE BONA FIDE PUR- 
CHASERS OF NINE-TENTHS OF THE CAND. 

The general cirewmstances of the purchase have been 
heretnbefore detailed. The effect of the court’s finding, 
that they knew “the pending and previous litigation” 
eoncerning the property has been adverted to. All the 
testimony bearing on the circumstances of the purchase 

Was taken on the part of the complainant, and what is 

pertinent io the issues here is as follows: 

Jacon Wh. SIDE KE, appe ant, anc witness for complain- 
nt, testified, pages 197 and LIS, as follows: 

“AL f believe it was in IS7S; in October, November 

vy December: L dont remember the month. The start- 

“Ing point was something lke this: There was deficiency 

“at the fair, preminms due and bills unpaid, and there 

“was different meetings here, when a few of the citizens 

“oot together and talked the subject over, and finally 

“concluded, for the credit and reputation of the town, 

“that those bills should be paid, and at one of the meet- 

‘ings on the other side of the river-—I think it was 

“at Mr. Lovejoy’s—-after a great deal of talking and 

“different suggestions and propositions, [ made a prop- 

“osition that [ would be one of ten men to raise or ad- 

“vance %2,000 apiece, provided we could in some way be 

“secured. Well, then there was nothing definite grew 

“out of that meeting; then there were different meetings 

“held at different times and places, and when they come 
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“to figure up and ascertain it was found that ten men, 
“advancing $2,000 apiece, would not reach—and finally 
“a subscription paper was resorted to. I don’t know 
“what became of that paper; I don’t know how many 
“subseribed, or how much; and then at another meeting 
“the plan that we adopted was agreed upon. Somebody 
“appointed—-{ don’t remember who—to see whether 
“persons enough could be found who would be willing 
“to put in the necessary amount of money, provided the 
“property was deeded to Mr. Langdon and myself, and 
“we were to hold it in trust for the parties who advanced 
‘the money. 


“RE, TB, Ram «6g oc neck cicescces $7,000.00 
ee ee 2,500.00 
“W. D. Washburn ............0..... 2,500.00 
E,W x kG dK eos sec wnek>s - 2,000.00 
a ae 1,000.00 
A, 2,000.00 
_ . “ee ee -.. 1,000.00 
“Fletcher & Loring.....0.......... 1,000.00 
“C, B. Heffelfinger................. 900.00 
1 Fie MI nike 86a cess Hens aes 500.00 
“Chicago, Milwaukee & St. Paul R. 

ie 66s ee eneeeeeins sens 2,189.05 
“Minneapolis & St. Louis R. BR. Co... 979.00 
“Burlington, Cedar Rapids & North’n 500.00 
“Farnham & Lovejoy............... 3,000.00 
a 3,000.00 


“That I think completes the list. Those parties, 
“except the railroad companies, paid the said sum of 
“money. IL won't be positive that they all paid in money. 
“Mr. Langdon paid in money, I did, Mr. Oswald did, J. 
“W. Johnson did, C. A. Pillsbury did; [think Fletcher 
“& Loring did; C. M. Loring did; don’t remember about 
“Morrison. I think Mr. Washburn paid in a _ note; 
“won't be certain about it. The railroad companies 
“contributed an indebtedness that was due them for 
“freights, I think, or hauling things to and from.” 

And on page 200: 

“Q. How much did you pay Mr. Morrison? <A. J] 
“would not undertake to state that until I bring that 
“account. 
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“(). After having paid Mr. Morrison what was due 
“to him and the premiums, what did you do with the 
“balance of the money, if any was left? A. Whatever 
“the balance is, if any, is on deposit to the credit of 
“Sidle and Langdon. 

“Q. Do you mean to say that all the money you re- 
“ceived was exhausted in the payment of the premiums 
“and the sum that was due to Morrison except the small 
“sum of about $8.00 which is now to the credit of Lang- 
“don and Sidle? A. I mean to say this, that the 
“the amount which was paid Mr. Morrison as purchase 
“money and premiums and other indebtedness absorbed 
“all the money in my hands but a small balance of 
“about §8.08-—it is 88.20. 

“(). Have you any recollection of what the other in- 
“debtedness of what you speak of was, besides that to 
“Morrison in the premiums? <A. I could not go on to 
“enumerate; bills paid for labor and other indebtedness. 
“T would not undertake to say whether I paid for mate- 
“rial or not. 

“(). In whose name was the deposit account of this 
‘money received by you opened with the bank? A. 
“Sidle and Langdon. 

And on Pages 206, 207 and 208. 

“Q. What in your judginent is the value of the lands 
“at present which were conveyed to you and Langdon 
“by Mr. Morrison. A. I should say about S800 an 
“acre, 

“Q. If you and Mr. Langdon should sell that land 
‘under the trust and realize money enough to pay off 
“those claims and interest leaving a surplus in your 
“hands of from $25,000 to $50,000, what would you 
“do with it? A. Ithink we should try and place it 
“where it legally belongs. 

“(. Do you think Mr. Morrison would be entitled to 
“any of it. A. Lam nota lawyer, but I think all the 


“contributors would be entitled to a portion of it—their 


“proportionate share—pro rata share. 
“(). And that is your opinion as to where it would 
“legally belong, is it? A. I don’t know whether my 


35 


“opinion is right or not; we took that property when 
“there was a cloud on thet itle. There was a diver- 
“sity of opinion here whether the title was good or not, 
“and we thought we were taking a considerable risk in 
“taking clauns, and I think if there is any profit in the 
“outcome the contributors are entitled to it. 

°(). You spoke in your testimony in chief, of a cer- 
“tain amount being due Mr. Morrison for the purchase 
“price paid by him for the fair grounds; please explain 
“this matter more fully. A. Well, since then I have 
“oiven this subject a good deal of thought—tried to re- 
“fresh my memory; have talked with the parties who 
“were interested and active in perfecting the general 
“arrangement, and I think I was mistaken in my state- 
‘ment. should have stated the amount due Mr. Morri- 
“son for the purchase of the fair grounds. 

“(). For what purchase of the fair grounds? A. The 
“purchase of Sidle and Lanedon. IT mean this, the 
“amount of purchase money which was to be paid to Mr 
“Morrison. J, myself, so far as | am personally con- 
“cerned, have no recollection of ever having any conver- 
“sation with Mr. Morrison in regard to buying the fair 
“orounds, but was informed that he was willing to sell 
‘it and deed it for what he had paid for it with interest, 
“and the sum spoken of was in about 814,000 that it 
“would cost. 

RK. B. LANGpoN, appellant, and witness for complain- 
ant, testifies as follows: pages 215 and 216: 

“Q. State how it came about that you were made one 
“of the trustees of that land? A. I was one of the 
“subseribers in a subscription list in order to pay up 
“certain indebtedness accruing here to a certain fair in 
“1878, I believe. There were two fairs held one here 
“and one at St. Paul, and they ran it here pretty high- 
“handed; and the people here felt quite an interest in it, 
“and there were a number here who took hold of it to 
“settle up the matter and have the debts paid. Others 
“with myself, made up the amount that was necessary. 

“(). Were you solicited to subseribe or did you vol- 
“anteer? <A. Well, L volunteered to help the thing out. 


36 


“Mr. Lovejoy talked with me about it, and I told him I 
“would be one among others to help the thing out. 

“Q. What was the sum necessary to be raised to liq- 
“uidate the -claims against the fair? <A. I could not 
“answer that—well, I should say $14,000 or $15,000, but 
“my memory is all gone on that subject; I have no rec- 
“ollection about the matter at all. 

“(). There was, in fact, nearly $30,000 subscribed, was 
“there not? <A. Yes, sir. 

“(). How did you arrive at that amount? A. Cer- 
“tain indebtedness of the fair and the amount that Mr. 
“Morrison asked for, and certain railroad amounts, ac- 
“counts for transportation, all aggregating about $30,000, 
“a little less, perhaps. 

“Q. How did you ascertain what Morrison asked for 
“the land? <A. ‘That was ascertained through Mr. 
“Lovejoy. 

“Q). Which Mr. Lovejoy? A. Mr. James A. Lovejoy. 

“(). State what communication Mr. Lovejoy made to 
“you on the subject, if any? A. Well, he made—he 
“showed the indebtedness and everything, all about it; 
“T can not give the details. He explained everything, 
“all about it; he was active in the matter. 

“Q). Did he, among other things, explain how much 
“the land would cost? <A. I think so. 

“(). Did you ever see Mr. Morrison in connection 
“with the purehase of that land--personally I mean? 
“A. Idon’t recollect of meeting him, and yet I might 
“have met him often. 

“(). ‘To whom was the deed delivered? <A. To the 
“best of my recollection, Mr. Clinton Morrison delivered 
“it to me; still I would not be positive of that, but it is 
“my recollection now. 

“(. Was it recorded before or after delivery? A. 
“My impression is that it was not recorded; still I would 
‘not give that as evidence; I don’t recollect; upon re- 
“flection I think it was not, because we had to pay some 
“taxes, but those things I can not recollect about. 

“Q. Who paid Morrison the consideration money ? 
“A. My impression is that I drew the check; still I 

“would not be positive about it. 
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“Q. Whose check do you refer to, your individual 
“check or some other? <A, Itwasa check that I signed, 
‘Gf I signed one at all, of Sidle & Langdon, as the fund 
“was In our name. 

“Q. Was the check for the full amount of the con- 
“sideration money, or was it for that amount less his 
“subseription to the fund? A. He was paid part in the 
“check and part by some notes—perhaps his own among 
“others; he was not paid the full amountin money; there 
“was some notes, but I do not recollect what notes or 
“the exact amount of the notes. 

“Q. How much did you subseribe to the fund? A. 
“Seven thousand dollars. 

“Q. How and to whom did you pay this subscrip- 
“tion? <A. I think I deposited the money in the First 
“National Bank—either that or checked on some other. 
“T think My. Sidle’s reeords would show that. 

“Q. What part did Mr. Win. S. King take in the 
“adjustment of this affair? <A. Well, he was anxious 
“to have these debts paid up—appeared to be. 

“(). Did he take an active part in furnishing the 
“items of the indebtedness? A. | think that was all 
“done through Charles H. Clark. 

“Q. Mr. Clark was the party who acted as secretary 
“of the fair, was he not? <A. I think that was what 
“they ealled him. 

“@. When this arrangement was entered into—l 
“mean the conveyance of the lands to you and Sidle, and 
“the execution by you and Mr. Sidle of these trust 
“papers—was not the whole object the securing the 
“repayment of the subscriptions and the payment of the 
“old debts which were standing against the fair mana- 
“gers with interest? A. One object was to secure the 
“repayment of the subscription; the old debts, I don’t 

“know what you mean by them; the subscriptions were 
“made to pay for the lands and the premiums and 
“expenses which had accrued at the fair of 1878. IL 
“don’t know of any old debts.” 
James A. LoyEsoy, witness for complainants, testifies 
as follows, page 221. 
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“(). Are you a member of the firm of Farnham «& 
“Lovejoy? A. | am. 

“(). Did your firm make a contribution towards the 
“fund which was raised to pay off the deficiencies aris- 
“ing from the fair held in Minneapolis in 1878? A. 
“We did. 

“(). To what amount? A. 3,000. 

“Did you receive a declaration of trust from Messrs. 
“Sidle & Langdon to seeure the repayment of that 
“amount? <A. Yes, sir. 

“(). Ln what manner did you make that contribution 
“  imioney or material? A. L paid debts of the fair and 
“connected with that trust up to 85,000, including S500 
“which was to be paid to ourselves. | paid to different 
“parties 83,000, including S500 wiuch was to be paid to 
“our firm. 

“Q. Po whom did yon make these payments, exclus- 
“ive of the debt due your firm? A. L paid to Clinton 
“Morrison, fo make up the balance due his father, 
“sS2LT7: Lb paid to Frank Gilson, 8152; L paid to N. B. 
“Harwood, St70: T paid to H. Bb. Sherburn, of Milwan- 
“kee, b think, 8555; LT paid to.  & Reed, S150; 1b paid 
“to fF have vot it to Clark L think it was to Braekett, 
“of the Clark House, s2IS; [ paid to somebody else, 
‘whose name [have not got. 8155.25; aud then Boa LL. 
es00: that is Farnham & Lovejoy making 85.000. 

And on pages 222 and 225. 

“QQ. ‘To whom was the lumber furnished by Farnham 
“& Lovejoy for the fair ground charged on your books ? 
“A. To D. Morrison, fair ground building committee. 

“(). At whose suggestion was the account opened in 
“that pame? A. TI ordered that done. 

“Q. Did you consult with D. Morrison before open- 
“ine that account for lumber furnished upon your books ? 
“A, No, sir. 

“Q). Who were the building committee spoken of in 
“this charge? A. I don’t remember any of them but 
“Myr. Morrison; | don’t know; there were others, but I 
“don’t recollect who they were. 

“(). Did Morrison order this lumber?. A. No, sir, 
“f think not. 


— 
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“Q. From these transeripts of your accounts I see 
“vou furnished in the aggregate $5,018.55 worth; is that 
“a correct statement. <A. It is. 

“(). And that you have been paid upon that $4,421.07; 
“that is correct, 1s it? 

And on page 224: 

“Q. Can you state in detail how and in what that 
“eonsideration was paid? <A. I think Mr. Langdon 
“paid him $8,600, and there was a note of Mr. Morrison 
“of $3,000, and a note of Fletcher & Loring of, I think, 
“$1,500; L will not be positive about these sums. ‘The 
“33.000 Mr. Morrison note and $1,500 notes of Fletcher 
“& Loring, and the $821.77 note for three months, which 
“T gave, were either discounted or turned over in paying 
“Mr. Morrison; I am not positive but chat C. b. Heffel- 
“finger’s note for S500 went in. We had a note of C. B, 
“Heffelfinger for 8500; am not positive whether that 
“went in to pay Mr. Morrison or not; if it did, we paid 
“Mr. Morrison $500 more than £ think we did. 

“O). What is your recollection as to the amount you 
“paid Mr. Morrison. A. I think it was about 314,000, 
“As | have it figured it would amount to $13,921,77, if J 
“ain correct about it. 

And on page 225: 

“(). You said that Mr. King ordered that lumber— 
“not individually, but for an association. What associa- 
“tion was it that he ordered it for? A. He ordered it 
“for the fair—for the association that were running 
“that fair—to build the buildings that were to be oper- 
“ated with that fair. 

“Q. Did he name the association to you at the time 
“of giving the order for the lumber? A. I could not 
“say whether he did or did not. 

“(). Can you state now the name of the association 
“for which it was ordered? <A. I could not positively; 
‘no sir; [ could not positively. . 

“(. If it was ordered for an association, why was it 


“not charged to an association? A. My memory as to 


“that is this: D. Morrison owned the grounds; conse- 
“quently would own the buildings, as 1 supposed. I 
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“thought I would so enter my lumber that I could hold 
“a lien on the property if there was any chance for it, 
‘df T could not get my pay any other way. 

“Q. Did Mr. King make any suggestion that led you 
“to charge the lumber to the party which you did? A. 
“Not that [ remember of. 

“Q.  Whydid you not also charge itto Mr. James M. 
“Knight: he was an owner in the land, was he not, with 
“Mr. Morrison? A. Notthat [ knew of at that time; 
‘neither had he anything to do with the eommit- 
“tees —he was not heard of so far as I knew. 

“Q. How did you know that Morrison owned the 
‘Jand? <A. | don’t remember how I knew it; I did—1 
‘may have known when he bought it, or he may have 
“told me, or Clinton Morrison may have known it—| 
“don’t remember how IT knew it. 

JOHN C, OswWALp testifies as follows: Pages 192, 195 
ancl 194. 

“() Did you ever make any other contribution eith- 


). 
“er for the holding of the fair of 1878 or to make up 
“any losses arising from the holding of that fair? A. 
“Not otherwise except that [ belped raising the 850,000 


“which was raised to pay premiums and D. Morrison to 


“purchase nine-tenths of the fair grounds. 

“(). When did you make that contribution? <A. | 
“can t exactly remember. It was either in October or 
‘November, 1878 —shortly after the holding of the fair. 

“(. Did any one ask you to make that contribution; 
“and if any one, who? A. My _ best recollection is, J 
“think a gentleman which I don’t remember, who ealled 
“at my house and requested me to attend a meeting 
“which 1 think was at Loring & Fletcher's office in Min- 
‘“neapolis; the same evening I attended the meeting. 
“Mr. Blakely, Mr. Fletcher, Mr. Lovejoy; I think 
“Franklin Steele was there. J dont think Mr. King 
“was there. 

“(). Go on and state what was done at that meeting. 
“A. If LT remember right, the principal conversation 
“there was how to raise funds to pay up the unpaid pre- 
“miums of the fair of 1878. No plan was agreed upon 
“at that meeting. 
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“Q. Did any one report to that meeting the defici- 
“ency that it was necessary to raise? <A. I think there 
“was something said about it, but L don’t remember by — 
“whom. 

“(). Can you recollect the amount that was stated as 
“deficient? A. Nosir; I don’t reeollet the amount. 

“(). Did you have any other meeting on the subject? 
“A. DT never attended any other, as [ was taken sick 
“and went to California. 

“Q. Did you at any time contribute $2,000,or any other 
“amount towards making up the sum neededv <A. Yes 
“sir; [ signed a subseription paper for $2,000. 

“<Q. Whenand by whom? <A. At the first meeting 
“we hac. 

“Q. Did you ever pay it? A. L authorized my son- 
“in-law to pay it, 1f satisfactory, by J. Kk. Sidle and R. 
“B. Langdon. 

“Q. Was such paper ever made out? A. Yes, sir. 

“Q. And did you pay the subseription? A. Yes, sir. 

“). To whom and how? A. IT think a cheek of 
“2.000 was handed J. Kk. Sidle about the time when | 
‘was leaving for California. 

“(). Was that cheek ever paid? A. IL presume so. 

“Q. Dont von know? <A. IL ean’t say positive 
“whether it was paid or not. 

“(). Who signed the cheek? A. My son-in-law, 'T. 
“HK. Basting; | authorized him to make out the check 
“and hand it to Mr. Sidle, and tell him to hold that 
“cheek until all the papers were made out, and after- 
“wards pay it. 

“(). Can you swear that the check was ever paid? 
“A. The only knowledge that [ have is that L have the 
“contract signed by J. K. Sidle and R. B. Langdon, and 
“T presume they would not sign the contract without the 
“cheek being paid. , 

“Q. Upon whom was the check drawn? A. fam not 
“positive; I presume J. K. Sidle; L can’t tell whether 
“on him or the First National Bank. 

“Q. If that cheek has been paid, has it been returned 
“to you? <A. Yes, sir. 
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“4. Do you know whether it has been returned to 
‘vou? <A. I know they always return checks, when 
“paid, every month; I have no recollection of that par- 
“ticular cheek: [ was in California about the time it 
“should have been returned. 

“(). Don’t you know whether that $2,000 subserip- 
“tion was ever paid or not out of your funds or prop- 
“erty? <A. Yes, sir; it was; I know the fact. 

“(). Who owed the money for these premiums of the 
“fair of IS78? A. I think it was the Minnesota Agri- 
“ceultural and Mechanical Association, or the North- 
“western; [ dont know which. 

“(,. Do you know that either of the associations 
“whieh you have mentioned ever existed? <A. All I 
“know about it was by ther advertisements. 

“(Q. Did not Mr. William S. King get up and manage 
“the fair of IS78? A. IT think he was one of the man- 
“avers. 

“(. Was he not the chief and leading manager of the 
“whole matter? A. [doit kuow.” 


W. D. Wasuecrn, testifies as follows, pages 225 


“QM. Do you remember being ealled upon to assist in 
“making up asum of money to pay the debts arising 
“from that fair? A. | co. 

“0 By whom were you solietted to contribute to that 
“object? AL T dont know that I could say any one in 
“particular. DL was mvited to join some ventlemen, with 
‘a view of ivaking up the cdeticit. The matter was talked 
“over by several of us at different times, to devise means 
“by which the money could be raised to pay off the 
“obligations arising from the fair. I should say that 
“perhaps J. A. Lovejoy, who took great interest in it, 
“talked with me more than any one else. 

“QQ. Was not Mr. Lovejoy of whom youspeak, James 
“AL Lovejoy of the firm of Farnham & Lovejoy? A. 
“Certainly. 

“QQ. Was not Farnham & Lovejoy amongst the larg- 
‘est creditors of the fair for lumber furnished <A. I 
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“did not know at the time that they were creditors at all, 
“but I have since learned that they were. 

“Q. Do you know Mr. William 8. King? A. I do. 

“Q Was he the leading spirit and manager of the 
“fair of 18782 A. [I should say that he was, decidedly. 

“Q. Do you know how mueh it became necessary to 
“raise to liquidate the debts of the concern? A. | 
“understood at the time it was about 830,000; a trifle 
“less, but in round numbers 830,000. . | 

“(). Can you state the sourees of your information 
“apon that point? A. Well, [dont know that [ ean, 
“precisely; it was the statement made by different par- 
“ties who were interesting themselves in raising the 
“amount. 

“Q. Was not that information through or from Mr. 
“Wim. S. King? A. Well, that 1 can’t say. L ean't say 
“who Mr. Sidle, Lovejoy and others interesting them- 
“selves about it got their information from; T never got 
“anv information from Mr. King. 

“Q. Was not this aggregate of about %50,000 ascer- 
“tamed and known to be the amount necessary to liquid- 
“ate the debts of the concern before the subscriptions to 
“the amount were made? A. [ should say so, as a 
“matter of course. 

“(). Were there not several meetings held, in whieh 
“the matter was discussed? A. | think there were; | 
“think I was at two meetings. 

“(). And was not this amount of about 830,000 known 
“to be necessary, and so stated and discussed at those 
“meetings? A. ‘That would be my recollection. 

Page 230: 

“Q. Did you make any contribution to that fund? 
“A. LT made a contribution, or loan, whatever you may 
call it, of $2,500. 

“Q. How, when and to whom did you pay it?) A. J 
“paid it in a note; 1 don’t remember when, and the note 
“was left with Mr. Sidle. 

“(). Has the note been paid? <A. It has. 

“Q. Did you receive any security for it by the way of 
“declaration of trust? A. Yes; 1 received or was to 
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“receive a receipt from Mr. Sidle and Langdon, in 
“which the trust was declared, and this advance of mine 
“was to come under it. 

“Q. To whom did you pay your note of $2,500? A. 
“T paid it like any other note, at the bank where it was 
“made payable. It was a current note, like any other 
“note made payable at the bank. 

Page 244: 

“Q. Who proposed that scheme for the adjustment 
of these fair debts of 1878? A. I don’t know who 
“first proposed it; it was a matter that I had very little 
“to do with and know very little about. This was most 
“all done during imy congressional campaign of 1878, 
“and L gave it very little attention. 

“(). Was this scheme of adjustinent discussed at any 
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“meetings at which you were in attendance? A. I can't 
“say whether this particular scheme was or not. My 
“lnpression would rather be that at the meeting to which 
“Tl referred first, at Lovejoy’s, the scheme of raising 
“money without giving any security was talked of rather 
“than this, though | would not be positive. 

“Q. You would not and did not assent to any scheme 
‘that was not accompanied by some sort of security, 
“would you? A. - have no doubt I declined to make 
“so large an advance as I did, and which seemed neces- 
“sary in order to raise the required amount, without 
“security. 

“CO. Who represented you In this matter when you 
“were not personally present? A. IT dont remember 
“that [was represented by anybody. Major Hale may 
“possibly, but I have no recollection of being represented 
“by anybody. 

“(. Then we understand that your consent to the 
“final scheme adopted was given in person; are we 
“right about that? A. Ll presume so; I have no par- 
“ticular recollection in regard to it; L have no doubt it 
“Is SO. 

“Q. Can you not recollect who communicated to you 
“the scheme as finally adopted? A. I have no doubt, not 
“from any definite recollection, but I have no doubt but 
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“T received the information upon which I[ acted from 
“Langdon & Sidle; more especially from Sidle, I should 
“Say.” 

Page 235: 

“Q. To the best of your knowledge and belief, has 
‘not Mr. Wm. S. King, or some one in his interest, 
“always had an ultimate interest in the stock and lands 
“representing these fair grounds im the event of the 
“various fairs resulting successfully and paying off all 
“obligations? A. I have no knowledge whatever on 
“the subject, 1 have no information upon which to base 
“a belief different from what anybody else has. I don’t 
“believe that I ought to be called upon to state a belief, 
“unless [ have some information that would form a basis 
“for that belief, except a mere surmise or conjecture. 

Page 256: 

“Q. In making the plan by whieh Messrs. Langdon & 
“Sidie were constituted trustees, was there any under- 
“standing or agreement as to the distribution of the 
“surplus, if any there should be, arising from the sale 
“of the trust property after paying off the debts for 
“whieh it steod pledged? A. Not that I was aware of; 
“T know of none. 

“Q. Do you know who suggested putting this fair 
“oround land into this scheme at security for such con- 
“tributions as should be made? A. | do not. 

“Q. Do you know how it came to be obtained at such 
“an inadequate price? <A. I do not. 

“Q). Was there not a tacit or implied understanding 
“among the parties interested in this trust, that any sur- 
“plus that should exist after paying off the contributions 
“that were made, should go to Mr. Wm. S. King, or to 
“some one for his benefit? A. I don’t see as anybody 
“could be parties to a tacit understanding except Messrs. 
“Sidle & Langdon; I wasn’t and had no understanding 
“beyond what the trust showed; that I was to be reim- 
“bursed. 

Page 238: 

“(). If these lands should be sold under that trust 
“and realize $50,000, or any other large sum beyond the 
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“amount necessary to liquidate all the trust debts and 
“interest and expenses of the trust, where, according to 
“vour understanding of the matter, would that surplus 
“oo? A. IT have no understanding of the matter. — I 
“should think that was a conundrum for the trustees to 


‘answer. 
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“Q. What was the motive of yourself and others in 
‘interesting yourselves to make up this deficiency? A. 
“T think it was a matter of loeal pride, feeling that hold- 
“ine a fair with such a flourishing of trumpets it would 
“be rather disgraceful not to have the bills paid, and it 
“vould rather foreelose holding a fair thereafter. 

Page 2:1 and 242: 

“Q. Did not the eitizens of Minneapolis, and partic- 
“ularly the contributors to the trust fund, feel under 
“obligations to sustain Mir. King in having this defieit 
“made up? <A. TT dont think they felt under any 
“particular obligations to do that, but they thought it 
“was a very desirable and important thing to be done 
“for the good name of the city as well as with reference 
Sto the holding of future fairs. 

“(). Lf they were dome it for the good name of the 
“city alone, why did they not make a voluntary contri- 
“bution and not a loan upon security’ A. 1 did not say 
“they made it on account of the good name of the city 
“alone, but even if they had they were very niuch more 
“likely to do it with security than without. I think a 
“small amount would have been raised by a voluntary 
“contribution, but I do not think the contributors gen- 
“erally had sufficient patriotism to contribute so large an 
“amount even for so desirable a purpose.” 

Page 245: 

“(Q. You understood when you gave your note that 
“the fair grounds were to be purchased by Sidle & 
“Langdon of Mr. Morrison, and that your note was to be 
“part of the consideration for that purchase, as well as 
“paying the deficiencies of the fair, did you not? A. 
“Yes; [so understood it. 
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“Q. Then you understood that such purchase had 
“been negotiated by some one, and you ratified and as- 
“sented to it as far as you were concerned, did you not? 
“A. I understood the property was to be deeded to 
“Messrs. Sidle and Langdon by Mr. Morrison, by them 
“to be held in trust for the persons who had contributed, 
“as by the terms of the declaration, and I assented by 
“oiving my note.” 


There is certainly nothing in this testimony to indi- 
eate anything but a bona fide purchase by the citizens 
of Minneapolis. ‘Their contributions of 380,000 were 
made upon the express understanding that the land 
should be purehased of Morrison, and that from its sale 
they would be reimbursed. 

A point is made that the “ Declarations of ‘Trust,” 
(page 591) given by Sidle & Langdon to the various 
contributors makes no specific provision for distribution 
of a surplus if any should arise in the sale of the land. 
This was only a question of any importance in the eourt 
below, where it was elaimed, that there was a secret 
trust for King But that has not been found and is not 
a question here. The law would probably divide the 
surplus proportionally amone the various contributors 
to the fund of purehase. It is only a question between 
the trustees and the cesfui que trusts. It eould only 
become material in ease of a seeret trust for King, to 
reach such rights as he might have. 


VI. | 
BUT DID KNIGHT PURCHASE FOR HIMSELF, 
OR FOR THE PLEDGEE, THE BANK? 

This is the most important question, as it reaches the 
whole ease. All the points before made may not apply 
to the one-tenth interest retained by him. The pre- 
sumption of course is that he purchased for himself. 
The burden of showing otherwise was upon the com- 
plainant, and it must be shown by a preponderating 
evidence, not mere suspicions. 

The Court below speaking of Knight’s bid of $15,000, 
Says: 
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“It is very clear this bid was for the benefit of the 
“bank, and was so regarded by the president, and its 
“agent Baldwin. Theconduct of Baldwin in subsequent 
“transfers of stock can be accounted for in no other 
satisfactory manuer.” 

The evidence does not in any manner warrant this 


eonelusion. It is as follows: 


James M. KNIGHT, witness for complainant, testifies, 
pages 306 and 507, 

“QQ. Did you purchase the 800 shares of the stock of | 
“the Minneapolis Agricultural and Mechanical Associa- 
“tion which was sold at auction on or about September 
“Voth, S77. A. I did. 

“Q). At whose request or suggestion did you become 
“the purchaser of said stock? State fully all that tran- 
“spired between you and T. A. Harrison or any other 
“person concerning the purchase of said stock prior and 
“up to the time of such purchase by you. A. At the 
“suogestion of T. A. Harrison. Some time before the 
“Sale Myr. Harrison called at the store and said that the 
“bank had a security on the fair grounds whieh they 
“had advertised for sale; that the bank wished to realize 
“815,000, and, uot wishing it to be sacrificed by being 
vested to me that it might be a 
“speculation for me to bid itin. T remarked to him 
“that Thad no funds outside the firm at that time. He 
“answered that Limicht draw a cheek on the bank. I 
“said it would not be paid. J think lis answer was per- 
“haps it will if I endorse it. 

“(). Did any one tell you how mueh to bid on said 
“stock at such sale? If yes, what were you told, and 
“who told you. A. Mr. Harrison suggested that I bid 
$13,000, as the bank wished to realize that sum. 

“(). How mueh did you pay for said stoek when you 
“ourchased the same? <A. 815,000. 

“How did you pay for the same—-in cheeks or in 
“money? If in a cheek or eheeks, whose cheek or 
“checks were used and on what bank were they drawn ? 
“A. My own cheek upon the State National Bank. 


“bid im for less, he sug 
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“Q. LE you say you paid for the same in vour own 
“check or cheeks, were sueh cheek or cheeks eudorsesi 
“by any one; and if so, by whom endorsed? A. it was 
“endorsed by T. A. Harrison. 

“Q. When you drew such check, had you any finds 
“In the bank on which you drew it, and if so, how mureh 
“money had you in said bank? A. F had none. 

“(). Was the cheek with which you paid for said 
“Stock ever met by any funds of yours: if it was, state 
“fully how it was met, and when and how you procured 
“the funds with which to ineet it, to whom did you pay 
“the same, when did you pay the same, how did vou pay 
“the same, and how mueh did you pay? A. It was met 
“by Mr. Harrison’s endorsement; | liquidated my in- 
“debtedness to Mr. Elarrison im part from the proceeds 
“ofa subsequent sale of a part of it to Mr. Morrison: It 
“was some time in December following the purchase 
“when [ sold it to Mor. Morrson; £ took his three 
“oromissory notes for the purchase money; amountig 
“to S12440, or thereabouts; these I turned over to Mr. 
“Harrison; | hada running account with Mr. Harrison 
“and the balance was adjusted some way in that. 

“Q. Did you ever take up such check; if you did, 
“can you produce the same as au exhibit to vour deposi- 
“tion? A. LT never had any personal account with the 
“bank, and [ don’t know what beeame of the check; | 
‘never took it up. 

“Q. Was the stock of said association, or any part 
“thereof, ever delivered to you; if so, when was it so 
“delivered to you, and by whom was it delivered to you, 
“and where? A. I think the stoek was delivered to me 
“at my store by Mr. Baldwin it may have been Mr. 
“Harrison-—about the time Ll purchased it. 

“Q. Did you ever sell or part with any of said 
“stock, 1f so, when and how much thereof have you sold 
“or parted with? A. L have; Lsold nine-tenths of it to 
“Mr. Dorilus Morrison in December following the pur- 
“ease, 

“Q. State the negotiation vou had with anv person 


“or Persons coneeriing the sale of that stock, or cliny 
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‘part thereof, and name the persons with whom you had 
‘any such negotiations. State fully and with particu- 
‘arity. A. [think Mr. Morrison first spoke to me on 
“the street as we met, and asked me if I wanted to 
“sell the fair grounds, or my interest inthe fair grounds. 
‘L told him I had not thought of it. He said, well, I 
would Like to buy if you will make the figures satisfac- 
“tory. My answer was | think that | would consider itor 
“something like that. Some time afterwards Mr. Mor- 


. 
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“rison sent a messenger tomy store from Mr. Bradley's 
“office to inquire what Thad decided about it. L made 
“some figures hastily on a piece of paper and took it 
“back. Not long afterwards the proposition was ac- 
“cepted and the three promissory notes before spoken 
“of delivered. The bustiess was done largely through 
“Mr. Bradley. 

“) TP yousay von have at any time sold any of said 
stoek, state what price you sold the same for and how 
“vou were paid, whether in money, checks, notes or 
‘otherwise. A. The price was 812,440, or solnething 
“like that. and © received Mr. Morrisou’s notes for the 
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‘ful! amount. 

“(Was any of the purchase money or price for the 
“said stoek so sold by vou paid to you directly; if so, 
“how mach was so paid direetly to you, and by whom, 
“and in what money or securities; Hf securities, describe 
“them faliv? A. ft was paid to me directly, and as 
“before stated. 

“Q). TF von say the purchase price of said stock was 
“not patd to you directly, thea state to whom the same, 
“orany part thereof was paid, and by whom, and how = 
“AL Tt was paid in the manner [ have before stated. 

And on pages 309 and 510: 

“A. When Mr. Harrison brought the matter of pur- 
“chasing the stock to my attention, not then knowing 
“that there was any question about the title, it seemed 
“to me there was a speculation in it for me, whieh Mr. 
“Harrison had kindly given me the opportunity to grasp, 
“but when I learned that there was a cloud resting over 
“it, not being of a speculative turn of mind, I sought 
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“some way to relieve myself and still not surrender all 
“chances of possibly making something. By the sale of 
“nine-tenths to Mr. Morrison [ was enabled to almost 
“make good my cheek to the bank, which Mr. Harrison 
“had endorsed and paid. Lf considered [ could then 
“afford to retain a one-tenth interest, which would be 
“eosting me little, andl abide the deeision of the eourt as 
“to the title. My interest in the matter was merely a 
“personal one; the same as in any other business trans- 
“action in whieh [ was expeeting to make something. 


TA. Harrison, witness for complainant, testifies, 
pages 162, 105 and 164. 

‘“T remember this sale of the stock of the Minneapolis 
“ASoricnitural and Mechanical Association, in 1877. 1 
“was president of the bank at that time. Lb suppose that 
“sale was made under the direetion of the bank officers. 
“Mi. Baldwin attended to that business. After Mr 
“Pean was elected Mr. Baldwin attended to all the out- 
“side affairs. The bank was dome business at that 
“date. We had not resolved to go into liquidation at 
“that time. [owas present at that sale. [T clidi not bid. 
“Mr. Dorlas Morrison was not present to mv recollee- 
“tion; he might have been; dont remember that Mr. 
oWo OS. Itunme was. Mr Bakiwin stated to me the 
“omonnt which was due the bank. Mr. Baldwin made 
“the computation and stated to me the amount, and | 
“understood that was the correct amount. My recoliec- 
“tion is that amount was about 818,000; L think a little 
“over that sum. The highest bidder for that stock was 
“J. M. Kmight. It was struck off to lim. Mar. Knight 
“was not an officer of the bank ora stockholder. Ldont 
“suppose he knew what was due the bank except as | 
“told him: PE think T teld hom. He was then my son-in- 
‘daw. dT understood that stock then represented the Fair 
“orounel property, SOLE SIXty eeres of tana. i CURSS 
“couferred with Mr. Kinieht about biddine on that prop 
“erty. Pknow E did: Dknow L went over te Knights 
“oon ased ham tO beac! Od) it, Cf COUPE he CHie TO byicd 
“there at my request. Mr. Baldwin said it would) be 


eeessary to bave someone there or it world test Prine 
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“what was due the bank. {f presume I asked Mr. Kuight 
“to bid what was due the bank; or thereabouts. 1 don’t 
“know to whom the stoek was delivered after it was bid 
“off. I don't recollect that at all; I know nothing about 
“to whom the notes were delivered for which the stock 
“was e@ollateral. Mr. Baldwin was attending to these 
“outside affairs as agent for the bank. I believe this 
“amount of 813,000 was paid over. It was accepted as a , 
“payment, at any rate. Mr. Knight drew a check on the 
“State National Bank and I endorsed it. I had 
‘money enough in the bank to pay it. The check 
“could not be eharged to me in the bank; my endorse- 
“ment gave it credit: dont know whether Mr. Kinght 
“had any money on deposit in the bank or not. Mr. 
“Knight asked me, what shall LT pay in. | said give 
“vour cheek. He said they would not take it. I said 
‘Quaybe they will with my endorsement. That is the 
“whole history of it. My money was there before the 
“check was given. 

“Did the bank receive any actual money im the 
“transaction? <A. The money was there before the 
“check was given. 

“(). Your money? A. [ had the deposit then in the 
“bank; L suppose it was mine. 

“(. Did you have.s13,000 on deposit then when the 
“check was given? <A. Yes; a good deal more. 

“(). State whether the check was paid with your 
“money? <A. The parties there in interest accepted the 
“check; LT suppose it was paid. 

“(). Was the check charged against your account? 
“A. LT don't know whether it was or not. I never heard 
“anything more about it after it was aecepted in pay- 
“ment for the stock. 

“(). Who aceepted the check? <A. Well, I think 
“Mr. MeNair was there and said it was good, and I 
“think Mr. Baldwin was there and said that cheek was 
“oood., 

“QQ. Do vou refer to any one but Mr. MeNair and 
“Mr. Baldwin when you say they accepted the check? 
“A. i don't remember anybody else. 


“Q. Was Mr. Knight a depositor in that bank at that 
“time? <A. He inight have been, bat I do not know. 

“(. Did the bank ever deliver the certificates of 
“stoek to Mr. Kimeght? A. I don’t know. 

“Q. State whether or not Mr. James M. Knight paid 
“any money on account of that bid to you or to the 
“bank? <A. He never paid any to me: 1 dont know 
“what he did outside of that. 

R. J. BaLpwin, witness for complainant, testifies. 
page 157: 

“T remember the sale of the capital stock of the Min- 
“neapolis Agricultural and Mechanical Association, in- 
“eluding these three hundred shares, by John T. Gilman, 
‘September loth, 1877. Jt was made at the City Hall, 
“Minneapolis, at the street door. At that date there 
“was due the bank in the neighborhood of 15,000, for 
“which this three hundred shares of the stock were 
“pledged; can’t tell whether there has beer payments 
“made on the Brackett and King notes between the 
“time J left the bank and the date of this sale; not to my 
“knowledge; can’t say how near the $15,000 was due the 
“bank at that time. There was due the bank on these 
“notes, as I computed, a little Jess than $15,000, but 
“there was expenses attending the transaction which I 
“did not know then, and | don’t know as | do now. ‘Lhe 
“whole amount was over 813,000. Mr. J. M. Kanght 
“purchased the stock at that sale. Ithink his bid was 
“$13,000 for the whole eight hundred shares He was 
“not connected with the bank at that time. He is a son- 
‘in-law of the president of the bank. He was conducting 
“a harness business—manufacturing harness—-at Min 
“neapolis: manufacturing and wholesaling both [ think 
“at that time. That sale was not numerously attended- 
“not much of a crowd. It is a public place. I don’t 
‘remember of Mr. Dorilus Morrison’s being there; he 
“may have been. I was there; can’t say whether T. A. 
“Harrison, president of the bank, was there or not; can’t 
“remember to identify, but three different persons who 
“were there; but there was a number of others; don’t re- 
“member whether King was there. IF domt remember 
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“how many bids were made. There was more than one 
“hid made; don’t know who made the first bid, or how 
“much. Mr. A. M. Reid, besides Mr. Knight, made a 
“bid. He was one of the directors of the bank at that 
“time; don’t remember the amount of his bid; ean’t say 
“who else bid besides Mr. Reid and Mr. Knight; can't 
“say whether that sale was adjourned from forenoon 
“antil afternoon. 

There is no evidenee of any effort to prevent full and 
fiir bidding at the sale. That Harrison requested and 
advised Knight to bid was not in any respect Unproper. 
Sales are sometimes set aside because bidders have been 
deterred from bidding, but there never has been any 
legal objection to the solicitation of bids. The objeet of 
a public auction sale istosolicit bids. [twas the duty of 
those selling to seeure as many and as high bids as 
possible. 

As one of the reasons the court gives for concluding 
that Naight bought for the bank, it savs, “Itis not clear 
“that Harrisons cheek was charged up against him, 
“although he was the Jareest stockholder and had some 
“SSU,000 on deposit.” 

Now, in the first place, if was not Harrison's cheek 
at all, but the eheek of Knight, endorsed by his father- 
in-law, Harrison. ft would not in the common course 
of business be charged to Harrison's account, because 
not drawn against it. [t was in the nature of an over- 
draft by Knight on the streneth of the endorsement. It 
was received by the bank as cash and so charged. ‘The 
bank was then in process of liquidation, and ceased 
doing business December 5lst, I875. Its assets were 
taken by the Security Bank. 

Joseru DEAN, who had been Cashier of the State 
Bank since July Ist, S77, and was to be Cashier of the 
Security Bank, testifies as follows, pages 512 and 515: 

“Q. State whether or not a check bearing date on or 
‘about September 15, 1877, signed by J. M. Kmight and 
“endorsed by T. A. Harrison. was received by said bank 


“and treated as cash? A. | am not sure from personal 


“knowledge; my linpression is there was; the amount of 


‘to i eouta hot state. 
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“(). State whether or not you understood said check 
“to be the proceeds of the sale of the stock mentioned 
‘in Exhibit ‘1’? A. Well, that would have been my ° 
“Impression. 

“Q. Was that transaction entered upon the books of 
“the bank’ <A. If it was money collected of the old 
“matters the bank got credit for it. 

“(). State whether or not it was not money or pro- 
“ceeds realized from such old matters? A. Well, my 
“impression is that it was money received for the old 
“matters. 

“Q. Then I understand you to say that you think it was 
‘entered on the books of the bank: is that correct? A. 
“Well, if it was money gotin on the old settlements it 
“was certainly entered. Cash was charged up with it. 

“Q.  Lunderstand you to say that that check related 
“to the old matters referred to by vou, and that sach 
‘matters were entered on the books of the bank; TP now 
“ask you again, was that transsetion entered on the 
“books of the bank? A. My tmpression as ft have be- 
“fore stited,is that thet cheek related to old matters: 
“jam not positive about it. Tf it was tn payment of old 
“matters, it was certainly entered on the books of the 
“bank. 

“(.  Lask you once more, was or was vot that tran- 
‘saction entered on the books of the bank? A. My 
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_ “impression is that it was.” 


As another reason the Court says, “There is no clear 
“testimony that “Kinght ever had anything to do with 
“the pledged stoek except im connection with Baldwin 
“who represented the bank.” : 

Now Knignt testifies positively, that the stock was 
delivered to him about the time he purehased it, and 
Baldwin in speaking of the sale by Knight to Morrison 
says Knight had had the stock for a long time.. There 
is no testimony against this. 

The written acknowledgement of sale and guaranty 
made by the bank to Kuight, Ex. B, Page 350, would 
raise the presumption of delivery if there were no other 
evidence. 


Aud as another reason the court says, speaking of sale 
of Knight to Morrison, “Baldwin drafted the agreement 
“ond had charve of the shares of stoe at that time, and 
“arranged the mannerin which Knight's one-tenth m- 
“terest should be noted onthe stock, signing Kight's 
“name, per Baldwin on one certifieate. ‘That Morrison's 
‘notes were given to Baldwin who took them in 
“part payment of Knight's check.” | 

There ts not the slightest testimony to show that 
Baldwin had eharee of the stoek. It is true that he 
drew an agreement between Kineht and Morrison about 
a imatter he was familiar with. 

In order to give) Morrison nine-tenths 1t was neces- 
sary to divide one of the certificates.  Tnistead of domg 
this the interest of NKuteht was noted on the back of the 
eertifieate. Baldwin who had drawn the agreement 
Morrison was tomake to Knight, nade this memoran- 
dam and siened Nnights name to it. There certaimly 
wes nothing tu this suspicious. Baldwin was no longer 
acting forthe bank. He was not eashter, and not in the 
bank's employment. He was a lawyer and competent to 
draw an agreement. And again, die did not take the 
Morrison notes, as the Court says. His testimony is to 
the contrary, and there is nota word of evidence to war- 
rant such a conclusion. 

Baldwin tes ified Pages 159 and 160. 

“(). Did you participate in any way in the arrange- 
“ment by which Mr. Knight transferred nine-tenths of 
“that stock to Dorilus Morrison? A. I have no recol- 
“lection of participating in that transaction, except to 
“draw a paper having reference toa portion of it. 

“(). Was that a paper which was executed or signed 
“by any parties: <A. Yes sir. 

“Q. By Whom? A. Mr. Morrison. 

“Q. What beeame of the paper? <A. I ean’t say 
‘what became of it-- what was done with it after | drew 
“it. 

“(. In whose custody did you leave it? A. L have 


‘no reeolleetion. 
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“(@. For whose benefit was that drawn, if any one? 
“A. Mr. Kuight’s. | 

“Q. How did it become necessary for Mr. Morrison 
“to draw a paper for the benefit of Mr. Knight in that 


“transaction? A. I ean’t tell you. 


# * x f 
“(), State whether or not the State National Bank 
‘of Minneapolis was paid the amount for whieh said 


“stock was struck off to Mr. Kmeht? A. - know 


‘nothing about it. 

“i) Tf that transaction was in your charge, how 
‘Gs it that you do not know whether such payment 
“was made or not? A. Because my connection with 
“the matter terminated with the sale. L had nothing 
“to do with the receiving. or application of the pro- 
“ceeds of the sale. Lo was not an inside officer of the 
“bank. Lo omade the sale and turned the matter over 
“to the proper officers of the bank; LT dont know 
“whether to Mr Dean, the Cashier, or to some one 
“else.” 

The testimony thus shows and only shows, that Mr. 
Harrison was anxious to get a buyer at the pledgee’s 
sule, and sugeested to his son-in-law Woight. that if 
he bought he would endorse a cheek for him; thet 
Knight, believing there was some speculation, which 
his father-in-law was throwime tn his way, coneladed 
to, and did buy; fhat his cheek, endorsed by Harrison, 
was received as cash by the State Bank; that the State 
Bank, being in process of liquidation and intending to 
turn its assets into the Seeurity Bank at the beginning 
of the next year, carried the cheek as cash until Decem- 
ber Sist, IS7S; that Knight, having a short time previ- 
ious, sold nine-tenths of the stock to Morrison. took 
Morrtson’s notes therefor, and with them and the further 
amount of S569 then paid by him, paid the cheek; that 
the Morrison notes were turned into the Seeurity Bank 
as part of the assets of the State Bank, and there re- 
mained until paid. 

There certainly is nothing in all this-to show that 
Knight was not parchasing for himself. . 
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There are several other circumstances inconsistent 
with the theory of appellee, that he bought for the bank. 

ist. If he had no interest, why did he pay the 
bank the $569 paid by him in addition to the Morri- 
son notes? 

2d. If it was the bank’s purchase, why has he been 
allowed to retain a tenth interest in the stock and land? 

3d. Ifthe bank was the purchaser, why did it give 
him a guarantee of the validity of the sale, guaranteeing 
not only to him but to any of his assigns? If the sale 
was irregular, as held,the bank would not have launched 
this great and continuing liability against itself. 

The charge of collusion between the bank and Kinght, 
isa charge of fraud. It isa charge of some secret ar- 
rangement. which if true, would atfeet a sale, to all 
appearances fair and legal. To establish this requires 
strong proof. even if there were nothing but the ordi- 
nary presumption of honesty. But not only is there no 
sufficient proof of the charge, but abundant and unim- 
peached testimony against. As above seen NWnight 
swears positively that he bought for himself and not for 
the bank. Lf this is not so he perjured himself. Shell 
this be found from mere suspicion? And when there 
Is not a circumstance claimed as suspicious, which is not 
consistent with the honesty of the transaction and which 
has not been fully so explained. 

There is nothing strange in Harrisons fear, that Catn- 
Hells continued interference with the sale, might pre- 
vent the stock selling for even enough to pay the bank, 
although beheving the property worth more. It is not 
strange, that he should seek a bidat least to that amount 
and let Brackett look after his interest In a greater 
amount. There is nothing strange in Harrison's giving 
his son-in-law such notice and pecuniary assistance as 
would enable him to seeure a probably good bargain. 

Harrison swears that Knight bought and Baldwin 
swears that Kuight bought. They were witnesses for 
complainant and not interested in the result of this 
litigation. There is not an intimation in their testimony, 
that Kiight was purehasing for the bank. ‘They were 
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not even as<ed such a question. Complainant evidently 
did not believe such to be the case. He had only 
charged that the purchase was made in trust for King. 
The Court alone puts this new phase upon the transac- 
tion, after failing to find that there was any secret trust 
for King, or any fraud in his behalf. The finding is so 
utterly opposen to the evidence, that it 1s manifest error. 
VIL. 

The amount of the purchase money was sufficient to 
support the sale. Sales are not only set aside for inade- 
quacy unless the amount is so inconsiderable as to be 
presumed a fraud. 

The complaint alleges the land to have been worth at 
time of sale 850,000. Even if this were so, considering 
the circumstances of the property in litigation undeter- 
mined, and that the counsel of the complainant was 
present at the time and place, forbidding the sale. and 
announcing that the purchaser would get no title, (see 
Baldwin's testimony, 325, and the amended complaint ). 
Knight's bid was as high as could be expected. If the 
stock brought no more, the complainant is to blame for 
his public depreciation of the property. Again the 
lowness of the bid did not affect materially the interest 
of the complainant. 

There were some thirty thousand dollars due on the 
notes of King to Brackett and Mendenhall Until the 
sale exceeded that amount, there would be no surplus 
for complainant. Brackett is the only man to complain, 
for the surplus above the *13,000 would all have gone 
to him until 830,000 was passed. 

“Tf the sale be fairly made, on due notice and public- 
“ly, the pledgee is not blamable because of the low price 
“the pledge may feteh, nor can the honest purchaser 
“suffer for want of pledgee’s good faith.’ 

Schouler on Bailment, 201. 
Ainsworth vs. Bowen, 9, Wis. 320. 
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Appellee is not entitled to relief on account of his 
laches. 

He is shown to have known of the pledge of the stock 
before he delivere dl any of the bonds to King. He was 
fully advised of the proposed pledgee’s sale, and instead 
of redeeming, did all he could to prevent the sale being 
made. He in no manner reeognized the len of the. 
pledgeo, but in every way repudiated it. After the sale 
in IS77 he abandoned all proseention of his elatm to the 
stoek or the land. He made no attack on the sale. He 
abandoned the possession of the land whieh he had held 
for four years. He allowed Morrison to purchase for a 
valuable consideration without objection. He allowed 
the eorporation to convey the land to Morrison & Ntaieht 
withont objection. He allowed Sidle & Lanedon and 
their “cestal que trusts” to pnrehase and tnavest thirty 
thousand dollars tm the Jand without objection. And 
when the Supreme Court of the State had affirmed the 
deeiston of the Prial Court, he commenced his action at 
law, alieged| threat he hac lost his claim of title to stock 
and land, and asked) for S105,000 damages against those 
who had signed the said directors’ deed, and thus im 
duced bin to iavest tis money mi that which he could 
not acquire. He waited three years before he attaeked 
the pledgee’s sale, and then did) not attaes upon the 
eround which the Court alone holds to have invalidated 
it. 

And the appellee in his present action does not ask to 
redeem said stock from the pledge. He does not ask to 
have the sale thereof set aside, or to have the convey- 
ances of the land from the corporation to Morrison & 
Kaght, and from Morrison to idle & Langdon deelared 
invalid, but he prays that the land be decreed to be 
held in trust for hin, and the ground of his elaim is, 
that the stock was released from pledge, and that the 
land is only held in trust for King, his grantor. 

The termination of the right of relief in an action of 
this character is not measured by the statute of limita- 
tions. tis im each case determined by the cireum- 
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stances thereof. The conduct of the complainant, the 
equities of the defendants, the consequences of granting 
or refusing relief, are all to be taken into consideration. 
The three years delay of the appellee and his election 
of another remedy may be construed also, as acquies- 
cence in the sale. 3 

The equities of the appellee are not superior to those 
of the appellants. While the property may have risen 
in value since the various purchases,such rise is ne great 
er than that of all other property im that region in which 
appellants might otherwise have invested. ‘The appellee 
need meet with no loss,as he has a good right of re- 
covery against a solvent covenantor in his warranty 
deed. The Northern Pacific bonds paid were really of 
little value, while there is testimony that they were be- 
ing sold at par, when the order for them was given to 
King by Canfield their intrinsic value was so poor that 
they dropped to fifteen cents on the dollar in a few days 
and before King could have his order honored. There 
had been no change in their real value. The security 
forthem was the same afterwards as before. But Jay 
Cook failed and the bubble burst. In fact Canfield did 
not pay and King did not get over ten thousand dollars 
in the transaction. 

CONCLUSION. 

To state briefly the points of the appellant, it is 
claimed as follows: 

First. ‘That the contract of the appellee could in no 
event entitle him to more than sixty-flve acres; that he 
had only claimed that amount: and that the court has 
decreed him seventy acres. 

Second. That if the pledgee’s sale was bad, as found 
by the Court, such placed the parties in slafu quo, and 
would only entitle appellee to the stock or land, upon 
payment of the whole amount for which the stock stood 
pledged. That such amount is now over fifty-five thous- 
and dollars. That theCourt ordered a redemption allowed 
upon payment of $9,216.15, and a final decree ordered a 
conveyance made to Canfield without payinent of any 
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THE MINNEAPOLIS AGRICULTURAL AND MECHANICAL 
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THOMAS H. CANFIELD, Responvent. 
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STATEMENT OF THE CASE. 


This cause comes here by appeal from the judgment and decree 
of the Circuit Court of the United States tor the District of Minne- 
sota, and is to be heard and determined by this Cour t, de novo, 
upon the facts and evidence contained in the record. 

The complainant rested his right to relief upon various grounds 
in the Court below, most of which appear in the brief herein submit- 
ted, but the Circuit Court gave judgment in his favor upon a single 
ground, Record, p. 134, which will be noticed at length in its proper 
place, and will be found to be fully sustained by the Record. 

It is important to a full understanding of the facts and of the view 
thereof taken by the Court below, that a somewhat extended state- 
ment be made of the acts and conduct of the parties, their interde- 
pendence, motives and common devotion to the accomplishment of a 
particular purpose hostile to the rights and interests of complainant 
and to justice and fair dealing as well. We are confident that this 
will be found to be one of those cases where parties combine to ad- 
vance the interests of their community and the pecuniary welfare of 
a favorite and popular but impecunious citizen of that community, at 
the expense of a non-resident, regardless of what is just and equita- 


ble in the premises. We commence at the beginning.and shall en- 
deavor to give each material step in the long and complicated series 
of transactions comprising the history of the case. 

In June, 1871, the Minneapolis Agricultural and Mechanical Asso- 
clation became incorporated under the General Laws of the State of 
Minnesota, for the purpose of promoting the agricultural and 
mechanical arts and holding fairs and other public exhibitions. — Its 
capital stock was tixed at $40,000, divided into SOO shares of fifty dol- 
lars each, and its principal place of business was Minneapolis, im, the 
County of Hennepin and State of Minnesota. 

The original corporators and persons named in its articles of in- 
corporation were William S. King, George A. Bracket, Dorilus Mor- 
rison, William D. Washburn, Wilson P. Westtall. Calvin G. Goodrich, 
Levi Butler, Wilham W. Eastman, Richard J. Mendenhall and Thomas 
Lowry. the first four being defendants herein. 

Subsequently, one George F. Stevens became a member and 
stockholder of said corporation. 

Soon after such organization, the corporation became the owner 
and seized in tee of the real estate described in the bill of complaint, 
and erected buildings and madeimprovements thereon for use in 
holding fairs and carrying on its said business. 

No fair was held by said corporation, nor other public exhibi- 
tion given, after July, 1872, but the said corporation became 
practically defunct. 

In and prior to November, 1872, said Wilkam S. King had be- 
come sole owner of all the stock of said association, represented by 
twelve certificates, and amounting to 800 shares. He had taken 
possession, and was in the sole, exclusive occupancy of all the said 
real estate, called the Fair Grounds,” and was using and occupying 
the same as his own, with the knowledge and consent of said corpor- 
ation, and of its officers and corporators. 

He had removed buildings therefrom and sold them for his own 
private use and benefit, and had subscribed five acres of said land to 
the Minneapolis Harvester Works Company as his own individual sub- 
scription to the stock of that company. 

Save that he had not procured a transfer of the legal title to said 
Fair Grounds, he was fully invested with every real, beneficial and 
equitable interest therein; and as such owner, he might, being sole 
stockholder, have obtained a legal conveyance of said real estate at 
any time. The corporation had no other property, owed no debts, 
transacted no business, had practically surrendered its franchise, and 
King was sole master of the situation. This was well known to all 
the parties who became pledgees of the stock, and was a matter of 
general notoriety in Minneapolis. 

The Fair Grounds had become too valuable to be used for 
agricultural fairs, and were needed for private purposes in that highly 
prosperous and rapidly growing city. 

This being the condition of things, in August, 1873, William 8. 
King induced the complainant, Thomas H. Canfield, then accident- 
ally and temporarily in Minneapolis, to become the purchaser of the 
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Fair Grounds at a valuation of $65,000, to be paid mainly in Northern 
Pacific Railroad Company 7-30 gold bonds. 

The contract of purchase was made with King, who was in sole. 
passession, and who agreed to procure the proper conveyances. (See 
written contract. Record Page 131.) 

It was also agreed between King and Canfieldthat King should 
transter to Canfield all the stock of said association, the latter  be- 
heving King’s statement that the same was in his possession, ready to 
be delivered on the consummation of the agreement. Record, page 
280, 283, o47 and Ex. 2 page 363. 

Thereupon Canfield left Minneapolisand went East, where he re- 
mained until after the date of the delivery of the deeds and bonds as 
hereinafter stated. 

There is no pretence, or foundation in the evidence to pretend or 
claim that Canfield at this time had reason to doubt King’s good 
faith in the transaction, or his intention or ability to carry out his 
contract according to its terms, or that he (Canfield) knew or had 
reason to suspect that the stock, or any part of it, had been pledged, 
or was not in King’s actual custody, unincumbered and ready to be 
transterred at the proper time. 

But, in fact, none of it was in King’s possession; it had all been 
previously pledged to secure obligations of said King, amounting to 
over $50,000. 

King’s suppression of this important fact was a gross act of bad 
faith towards Canfield, and was the first of a series of similar acts 
whereby it is sought to cheat Canfield out of this entire property, 
then and now of great value. 

The stock had been pledged at different times, and in different 
amounts, to secure various obligations, as follows : 

1. Two hundred shares had been pledged by King with Geo, A. 
Brackett, one of these defendants, to secure notes amounting to 
$14,000, which would fall due in November, 1873. 

Brackett had borrowed $10,000 of the State National Bank of 
Minneapolis, a defendant herein, given his note therefor, and as 
collateral thereto had deposited with said bank King’s said notes for 
$14,000 and the said 200 shares of stock which he held as collateral to 
the King notes. Brackett’s note to the bank fell due in July, 1873. 

2. One hundred shares had been pledged by King with hk. J. 
Mendenhall, to secure notes amounting to $6,250, which would fall 
due in November, 1873, and these notes had been discounted by the 
bank for Mendenhall, so that the bank stood in the position of pledgee 
of the King notes, with 100 shares of stock as collateral thereto. 

3. The remaining 5V00 shares of stock had been pledged by 
King with R. J. Baldwin, one of these defendants, to secure the re- 
turn of gas stock valued at $10,000, which King had borrowed of 
Baldwin, and also as additional security to said bank for the “paper” 
held by it as aforesaid. 

In order to carry out his contract with Canfield it was necessary 
for King to take all this stock out of pledge. . ary 
Thereupon he went to said Baldwin, who was cashier of said 


bank, and acted for it as well as for himself, and informed him of said 
contract with Canfield for the sale of the Fair Grounds and the par- 
ticular consideration thereof. 

Thus the pledgees knew what each party claimed and expected 
in the premises, and were bound to act fairly and promptly to pro- 
tect the interests of.all parties. 

Accordingly, in order to secure themselves and Brackett, to 
whom King was indebted in a larger sum than Brackett owed the 
bank, and to enable King, by carrying out his contract with Canfield 
to get funds to mect his pet rsonal obligations to Baldwin, Brackett and 
the bank, a computation was made of the amount due from King on 
his notes to Brackett and to Mendenhall, and including the gas stock 
rated at $10,000, and the same was found to be a little over ° $39 2 OO0. 
This was on August 21st, 1873, seven days after Canfield had bought 
the Fair Grounds and the stock, and had gone East. 

It was thereupon agreed by said Baldwin, acting for himself and 
the bank, and by Ning, acting for himself, that $36,000 of said North- 
ern Pacific bonds which King: was to get from Canfield on the comple- 
tion of said purchase, shoul i. be rec eived by Baldwin and the bank in 
full discharge of their said claims upon said stock; that said bonds 
should be at once sold and the proceeds, 1f any, over and beyond the 
amount sufficient to pay said indebtedness of $32,000, should be held 
for said King. 

It will be noticed that, at the date of this agreement, King was 
not in default either as to his notes which the bank held or the gas 
stock which Baldwin had loaned him. The notes did not fall due 
until November, 1873, and the gas stock was not returnable until de- 
manded. Hence, King was simply making a substitution of bonds 
for stock, under a hew agreement or pledge, whereby his liabilities 
might be met and discharged several months in advance of the old 
agreement. Baldwin was to get $10,000 in cash as security for the 
return of his gas gtock, instead of the 500 shares of stock. The bank 
was to get the $10,000—amount of the Brackett note then due—and 
$6,250 and interést on the King notes to Mendenhall some three 
months before they fell due, while Brackett) would get the balance of 
$14,000 and interest on King’s notes to him before they fell due, after 
paying his debt to the bank, which was due. 

It will be seep that every one of the parties participating or rep- 
resented, to wit: King, Brackett, Baldwin and the bank, were to 
be benefited by this new agreement of pledge, whereby Northern 
Pacific bonds, having a certain market value, were put in place of 
notes and stock, which had a_ very doubtful value. Kach creditor 
was to get his money at once, and King be thereby relieved of heavy 
debts. It is also obvious that this new pledge rested upon an ac- 

complished fact, which all said parties recognized as accomplished, 
and without which the new agreement would not have been mace, 
to wit: The sale of the Fair Grounds by King, to Canfield, for 
Northern Pacific bonds. These parties furthermore knew that the 
agreement would be wholly nugatory, and their advantage lost, ex- 
cept upon the due legal transfer of said real estate to C antield, and 
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the delivery by him of the said bonds. They knew too that no bonds 
could be got from Canfield unless a valid transfer of title was first or 
simultaneously handed him; that King was to do this, and hence 
obtain custody of the bonds in the first instance. Hence the order of 
King on Canfield was so drawn that King might deliver the stock, 
and Baldwin’s order was framed so that when the stock was deliver- 
ed 36 of such bonds were to be placed in the National Park Bank, of 
New York, and sold for benefit of the parties making the agreement. 


Those orders are as follows: 
Miyneapouis, Minn... Avuoust 21, 1873. 
Hon. Thomas H. Canfield, Dear Sir :— 

I herewith hand vou certificates for eight hundred shares of 
stock in the Minneapohs Agricultural and Mechanical Association. 
You will please deliver to the order of R. J. Baldwin, cashier, cer- 
tain bonds of the Northern Pacific Railroad Company, to the amount 
of thirty-six thousand dollars (per value), and this shall be your 
receipt therefor. W. S. Kine. 


Hon. Thomas H. Canfield : 
Please deliver above described bonds to the National Park Bank, 
ot New York. R. J. Batpwix, Cashier. 
Minneapolis, Minn., August 22, 1873. 


But Baldwin kept both orders and sent them with the stock to 
the Park Bank with instructions to the cashier to deliver the stock 
upon delivery of the 36 bonds. 

The only way whereby these instructions could be carried out, 
was for King to deliver the bonds and get the stock, which he could 
not do unless he first gave Canfield a valhd transfer of the land, or by 
going to said bank, with Canfield, and exchanging all the papers 
there. The latter course could not be taken without explaining to 
Canfield the exact situation of affairs, and withholding delivery of the 
deed until the parties went to the bank with all the papers duly exe- 
cuted, ready for exchange. (Chis was not done, for whatever King 
may say about it, no fair-minded man can believe, for a moment, 
that the subject of the stock was mentioned to Canfield in New 
York, for 1f it had been, he would at once have been reminded that 
King had promised to deliver it to him, and would have insisted on 
having the stock as agreed. No one pretends that the stock was al- 
luded to on September 12th, when for the first time, King was ready 
to deliver his deeds, duly executed, of the land. 

Why Baldwin did not deliver the orders to Canfield or notify 
him of the new arrangement, does not appear. His not doing so 
could not injure Canfield, or change, or affect the legal effect of the 
agreement. We think that it did not occur to him, at that time, 
that the custody or situation of the stock was material, so far as 
Canfield’s rights were concerned, and hence it was not imperative 
that he should notify Canfield beforehand. His failure to give 
notice being his own act, conld not change the legal effect of the 
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new pledge, nor imperil Canfield’s title or right to a title to the 
Fair Grounds property. 

The transaction must be regarded as an assent to the sale, and 
a transfer of the rights of the pledgees from the stock to the bonds. 

That Canfield did not know of this new :.greement nor of the 
old, cannot change the legal effect of either. As to him = and_ his 
right to the Fair Grounds, the new agreement was as valid and com- 
plete as the old. Baldwin had as complete possession of the bonds 
as of the stock, fos he held the order which represented the bonds, and 
which he chose to retain instead of staying the bonds in Carifield’s 
hands by giving him the orders, immediately, before he conld get 
title to the lands, which alone gave the stock any value. He knew 
that if he should «hus transmit the orders to Canfield or give him no- 
tice thereof. no bends would be forthcoming unless a good title was 
made to the land. Hedid not enter into the agreement on the 
theory that the conveyance of the title or his failure to give notice 
would invalidate Such agreement or prevent him from getting his 
bonds. The agreement had no connection with the conveyance of 
the land, nor with the sale. except to confirm if and = remove all 
necessity of intervention against its being made effectual by proper 
conveyances. | 

[It was complete and perfect in every respect, and, as to Canfield, 
relieved the stock of the various old pledges, and consolidated them 
all upon a specified number of the bonds. = It might even be said to 
be a payment of King’s debts, ratherthan a pledge, since the bonds 
were taken at 90’cents on the dollar, and if on immediate sale, a less 
sum than the amount due had been received, the loss would have 
fallen upon the Wank, orits pledgees, or Baldwin, not = on King, or 
Canfield. Canfigld could do nothing, was not required to do any- 
thing in respect to the new agreement, unless he had knowledge of 
it and it was Baldwin’s neglect that he was ignorant. King may or 
may not, on August 27, before the corporate deed was execu ed, have 
told Canfield that the stock was in New York under pledge, but there 
was nointimation whatever that an agreement had been made be- 
tween himself arfd Baldwin, whereby the latter was to have thirty-six 
of the bonds delivered at the Park Bank rather than to Kine. Until 
the deed was properly executed to entitle it to record in Minnesota or 
in such form as to be acceptable to Canfield, no bonds could be called 
for, and Canfield could not be required to go to the Park Bank with 
his bonds or any where else. So far as appears Baldwin did not 
charge King to tell Canfield of the old or the new agreement, 
nor forbid him to deliver the corporate deed until the 36 bonds had 
been deposited in the Park Bank. He evidently did not regard 
Canfield as a necessary party to the new agreement, or as one whose 
consent or non-consent, action or non-action could affect it in’ the 
slightest degree. 

He undoubtedly counted on King delivering the bonds at the 
Park Bank when he got them trom Canfield. 

Baldwin waé too shrewed a business man not to have taken 
steps to prevent’a conveyance of the land, except upon the preced- 


ent condition of getting his 36 bonds, had he not have trusted to 

King’s fidelity to deliver the bounds to the Park Bank as soon as he 
should have obtained them of Canfield, and had he not also have re- 

- garded the new agreementas complete without reference to the title 
to the land, as affected by the custody of the stock or by any subse- 
quent act of King or Canfield. 

Suppose Canfield had received a va alide ‘conveyance of the title to 
the land and King had sequestered the bonds, as he did, would the 
new agreement have been thereby rendered of no effect or the pled- 
gees of the stuck have been enabled to set aside that conveyance ? 
Surely not. They did not claim such right, for in the action brought 
in the State Court, they put theircase upon two grounds, to wit: 
That the conveyance was made and recorded by King and Canfield, 
for the fraudulent purpose of defrauding said pledgees, and also that 
it had never been executed by the corporation, and was therefore 
void. 

This point is recurred to again and more fully. We discuss it 
here as showing the situation of the partieson September 12, when 
the deeds and bonds were delivered, and as throwing light on some 
portions of the testimony which may be regarded as somewhat in 
conflict. 

This new agreement, resting upon and ancillary and = confirma- 
tory to the contract of purchase between King and Canfield, having 
been made, and the stock thereby relieved of ‘the pledges previously 
existing, so as to enable King to procead without fear of intervention 
by the pledgees and the consequent stopping of the transfer of the 
Fair Grounds to Canfield, the said King went on and procured what 
appeared on its face to be a good conveyance of said property from 
said corporation to Canfield, which, with his own deed of warranty, 
he took to the City of New York for the purpose of carrying out his 
said contract with Canfield. 

The evidence is somewhat conflicting as to what occurred after 
King arrived in New York, and up to September 12, 1885, when the 
transaction was consummated, and a more particular discussion of 
the evidence in that behalf will appear elsewhere. jut certain facts 
are undisputed, among which are the followmg, to-wit: The deed 
of the association was not fully executed until — r lith, 1873, 
when King returned with it from Utica. = That the Northern Pacifie 
bonds were worth par up to the failure of Jay Cooke & Co., on Sep- 
tember 18th. 1873. Thatthe memorandum or letter of King to Can- 
field, dated August 21, 1873, on which Baldwin had written his — or- 
der, was not presented to Canfield, nor was he aware that any such 
paper was in existence. That on said September 12, 1873, when the 
deeds and bonds were delivered, no mention was made of the stock 
or of its deposit in the National Park Bank. 

Canfield did not think of the stock at all, nor did King demand 
that they should go to that bank and deposit bonds and take up notes 
or stock. So far as King and the pledgees were concerned, this was 
an immaterial matter, as the bonds were then worth par and could 
be deposited at any time and sold according to the terms of the new 


ledge. So King went off to Boston, leaving his bonds with Fisk & 
latch, where Canfield had deposited them. Canfield sent his deeds 
to Minneapolis, where they were recorded October 4th, 1873. Mean- 
time King returned from Boston, took his bonds from Fisk & Hatch, 
and walked off with them. 

About October loth. 1873, the said Rufus J. Baldwin and the 
said State National Bank of Minneapolis commenced an action in the 
District Court of Hennepin County, Minn., against the Minneapolis 
Agricultural and Mechanical Association, William S. King and 
Thomas HH. Canfield tor the purpose, as stated in the concluding por- 
tion of the complaint of ‘vacating and setting aside as null and void 
both the hereinbefore recited deeds to said Canfield and cancelling 
the same of record. Also declaring a dissolution of the corporation, 
the said Minneapolis Agricultural and Mechanical Association, and 
for the appointment of a receiver to take charge of the property and 


etfects of satd corporation, with full powers, under the direction of 


the Court, of receivers in like cases; to sell and dispose of the same 
and make just and equitable distribution of the proceeds among the 
several parties equitably entitled thereto, and also adjudging and 
declaring the said respective claims of said plaintiffs as hereinbefore 
stated prior hens and charges upon said real estate and property be- 
longing to said corporation defendant, and to be first paid out of any 
proceeds realized upon any sale of said property on said dissolution, 
and for such further or other relief as to the court may seem just.” 

This action was brought upon the theory, not that the plaintiffs 
eould proceed and sell the stock alone and absolutely, but that under 
the facts and circumstances alleged it was equitable that their debts 
should be first paid out of the proceeds to be realized from a sale of 
the real estate which they asked the court to have sold, and because 
the existence and record of said deeds would affect such sale and per- 
haps prevent it from producing sufficient funds to meet even their 
debts. the court was asked to vacate and set aside both said deeds 
and the record thereof. The main grounds of relief alleged were, 
that King and Canfield conspired to defraud plaintiff out of their 
stock, and that the Association had not executed any deed. 

The court found that both said deeds were void for matters de 
hors their face, and that plaintiffs were entitled to a judgment to that 
effect. Tt also found that Canfield was the equitable owner of said 
800 shares of stock, subject to the claims and debts of said plaintiffs. 
The conspiracy alleged was not found true. 

While proceedings looking to a motion fora new trial were be- 
ing had, and in July, 1877, the decision not having been made until 
March, 1877, the State National Bank of Minneapolis gave notice that 
it would sell the stock to pay the amount due on the notes held by 
it, unless redemption was made prior to the designated day. 

Canfield attempted to stop said sale, both by motion in the said 
action and by action in this court, but failed in both attempts. He 
did all he could with lus then existing knowledge of the facts to pre- 
vent a sale. but he did not know facts which have been since brought 
to light hereim, and which, had they then been made known to the 
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court, would undoubtedly have secured the result desired. But owing 
to the intentional concealment of these important facts, the conspira- 
tors succeeded in preventing the intervention of the courts, and the 
sale was made on September 15th, 1877. when the whole 800 shares 
of stock carrving with them the entire Fair Ground property of 70 
acres, were struck off to James M. Knight on his bid of $13,000, 
which was about one-sixth of the value of the property. 

We propose, here, to consider and discuss the character and effect 
of this sale on defendant’s theory that they had the legal right to 
make sale of the stock under the terms of the original pledges regard- 
less of the new agreement and the changed condition of affairs in 
general, reserving for future discussion other questions which go to 
their nght to make anv sale at all. © Andin order to do this clearly 
and properly, we briefly recapitulate the facts that are shown in ev1- 
dence respecting the exact character and condition of the different 
debts, obligations and stock, at the date when notice of sale of the 
stock was given and the sale made. 

We are confident that we can show bevond fear of successful con- 
tradiction, that this sale was utterly without warrant in law or jus- 
tice, and must be held wholly unauthorized, legal and void. 

The different transactions are designated in numerical order. 


TRANSACTION NO. 1. 


The record shows that King pledged 200 shares of stock with 
Brackett to secure his notes for $14,000. This was pledge No. 1. 
King was pledgor, Brackett pledgee. 


TRANSACTION NO. 2. 


Brackett some time thereafter pledged the King notes and the_ 
200 shares with the bank to secure his note for $10,000 

Thia was pledge No. 2, held by the bank. Brackett was pledgor 
the bank pledgee. 

The King notes and the 200 shares were Brackett's pledge for his 
debt of $10,000. 

A separate and different pledge tor a separate and different debt. 
Notes and atock tormed one pledge—a unit. 

TRANSACTION NO. 0. 

King pledged 100 shares of stock to secure his notes to Menden- 
hall for $6,250. 

Mendenhall afterwards got the Nig notes discounted at the bank, 
so that the bank claimed to stand in place of Mendenhall as to the 
pledge. King Was pledgor., Mendenhall! ped wee, The hank took 
M.’s place and became ple d gee. 

This was a separate and different transaction from the one with 
Brackett. and nav be called transaction No. 4. 

These 100 shares were not pledged to secure the Brackett notes 

the Mendenhall notes. 
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TRANSACTION NO. 2). 


King borrowed gas stock of Baldwin valued at $10,000 and gave 
in pledge therefor the remaining 500 shares of said stock, primarily 
and agreed that they should be held by the bank, secondly, to secure 
its paper included in transactions Nos. 2 and 4. 

Eliminating the gas stock feature it would appear that the bank 
held the 500 shares to secure the two other pledges—that is, No. 2 
and No. 4, being the Brackett notes to the bank for $10,000, and the 
notes given M which the bank had discounted. and whieh 
were accompanied by 100 shares of stock as collateral. 


SUMMARY. 


There was then these three following distinct and separate 
pledges of notes and stock and stock alone held by the bank: 

1. Brackett’s note tor $10,000—collateral to it, Nine’s notes te 

srackett for $14,000,secured by 200 shares of stock. 

2. King’s notes to Mendenhall for $6,250, secured by 100 shares 
of stock. © 

3. The debts included in Nos, 2 and 4, secured by 500 other shares 
of stock which were under a primary pledge to Baldwin to secure the 
return of his gas stock. 

Pledge No. 2 included 200° shares, pledge No. 4 included 100 
shares, and pledge No. 5 included 500 shares comprising all the stock 
of the Association, and represented by twelve certificates of varving 
denominations ranging from 25 to 150 shares cach. 

In none of these original transactions was any express authority 
given to sell notes or stock, or both, on default in the payment of the 
debts, or in the case of non-return of the eas stock. 

At the date of the new agreement between King and Baldwin 
substituting bonds for stock, no default had oceurred except in the 
payment of the Brackett note to the bank, and the same was true at 
the date of the commencement of the action in the State Court. But 
at the date of the notice of sale, default had oceurred as to all the 
notes, and large payments had been made thereon, reducing the bank’s 
claim to $13,000, and the oas stock had been returned, so that. a: fact, 
the stock, whether considered as a unit or separately as originally 
pledged, stood relieved of all Hen except to the extent of $15,000, 

How much had been paid on the different classes of notes or in- 
debtedness does not appear, but the aggre@ate remaining unpaid was 
only $13,000, or less. . 

Counsel for appellants claimed in the court below that King’s 
agreement with Baldwin amounted to a pledge of the whole 800 
shares as security for the Brackett note of S1O.000, King’s notes to 
him of $14,000 and his notes to Mendenhall of 86,260, and that the 
bank had the right to sell them all in a lump tesatisfy the Ning notes 
alone. But we think counsel is mistaken. King had only 500 shares 
when he went to Baldwin to borrow $10,000. 9 The other 300 shares 
had been pledged to other parties for a much larger sum, and the re- 
pledge of them by King would have been an idle and nugatory act, 
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even if he had had the right to do so which, clearly, he had not. 
Brackett’s pledge to the bank was not a pledge ot stock merely or 
separately, but a pledge of. King’s notes for $14,000, with the 200 


-’ shares of stock pledged to secure them. Nothing that King could do 


or did do, had the effect to change the terms of this pledge, but it 
continued to be what it was when made: a separate pledge of notes 
and stock to secure a note which King was not hable for, a unit and 
indivisible. Putting up 500 other shares to secure the notes for 
$14,000 did not give the bank the right to sell the whole 700 or 800 
shares alone in one mass to pay such notes. Ifthe terms of the pledge 
permitted, the 500 shares might have been sold to pay the notes, then 
ifthe Brackett debt remained unsatisfied and the notes were not fully 
paid, the notes as reduced, and the 200 shares thereto attached, might 
have beensold. If the Brackett note had been fully paid prior to any 
sale of stock, the bank could not have sold either the 500 or the 200 
shares, as the notes and said 200 shares would have belonged to him 
relieved of the bank’s lien. | 

The bank's title to and interest in the King notes to Brackett was 
measured and limited by Brackett’s debt to it. ‘The same was true as 
to the King notes to Mendenhall, save that the bank owned the latter, 
and might perhaps have sold the 100 shares first pledged to secure 
them, with the 500 shares secondarily pledged, if such was the fact. 
But if the Brackett note of $10,000 to the bank, and the notes to 
M— , which the bank owned, had been fully paid, no stock what- 
ever could have been sold under anv pledge disclosed in the evidence. 
The bank was nota trustee for Brackett outside of Brackett’s pledge, 
and neither under that pledge or any other did it undertake to collect 
the King notes by a sale of stock. It only undertook to collect its 
own debts, and hence when it did proceed to do so. its only effort was 
confined to a sale for enough to pav itself. 

Moreover, the complaint im the action in the State Court 
alleged that King’s pledge to Baldwin of the 500° shares was 
just, as we claim that it was, and the same is true of the answers in 
the action in this Court, Record p. 17, 28, 76, 102. 

Let us now consider what were the rights, powers and duties of 
the bank in making sale of this property. admitting for the present, 
that it was still in pledge and that a sale im some shape was author- 
ized. If a sale upon notice was lawful at all, was the notice given 
and the sale made, such as the court will sustain under the facts dis- 
closed in this case? 

We claim that the notice and sale were unauthorized, illegal, 
fraudulent and void. 

1. All the parties in interest were not notified. Neither Brack- 
ett nor Mendenhall nor Baldwin were served with notice or called 
upon to redeem, nor was any demand of pavinent made. Brackett 
was primary debtor to the bank. Mendenhall was its debtor also on 
the notes discounted for him, and both had separate liens on different 
shares of the stock,and were not jomt owners or pledgees ofauy. We 
think that a sale in bulk of property thus situated cannot be upheld. 
The law will not sanction a pledgee’s sale of personal property unless 
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There were three notes given by King to Brackett, two for $5.000 
each and one for $4,000, and there were three stock certificates given 
ax collateral. to wit: No. 4 for 100 shares, No. 5 tor 50 shares, No. 
9 for 50 shares, making 200 1m all. 

Brackett had paid all of his note for $10,000 except $3,000 and there 
was no trouble in selling each of the King notes separately and each 
of the stock certificates separately. 

The same could have been done with the Mendenhall notes, of 
which there were five. : 

But this was not done. None of these notes were sold, but so-far 
ns appears the bank still has them all—except such as were paid. 

See Baldwin's evidence, Record p. 196. 

Nor does it appear that the bank ever demanded payment of 
Brackett, nor of King or Mendenhall, nor caused the notes to be pro- 
tested for non-payment. A notice, of sale unless redemption be made, 
is uot the same as a demand upon the owner of the pledge to pay 
the amount for which the pledge is held. 

Brackett was interested on his note to the bank and on the King 
notes to him, which the bank held with their collaterated stock. He 
had no interest in the stock beyond the 200 shares attached to the 
notes given him by King. Mendenhall had an interest in having the 
King notes to him paid, and in the 100 shares of stock collateral 
thereto, but no other or greater interest. 

The bank had the right to have the balance of the Brackett note 
(some $3,000) paid, and to obtain payment thereot might and should 
have sold the King notes for $14,000, and the 200 shares collateral 
thereto, or so much thereof as should be necessary to accomplish that 
result 

But. if this was so, the bank had no right to sell the 200 shares 
alone, separated from the principal thing to which they had been 
attached originally. It might have been just to have offered the notes 
alone, because parties were interested in those notes who were not 1n- 
terested in the stock, and because Canfield was interested in the stock 
but was not bound to pay the notes at least, as between himself and 
the bank. 

[f having properly sold notes and stock, an amount sufficient to 
pay the balance of the Brackett note had not been realized, the bank 
then might have sold enough of the 500 shares to have satisfied that 
debt. Then the 100 shares should have been sold to pay the Menden- 
hall notes; if insufficient. enough of the said 500 shares might have 
been sold to satisfy that debt. The shares unsold, if any, would have 
belonged to Canfield free of all claims of the bank. 

Under no circumstances, nor under any notice however framed, 
could the bank have lawfully sold the 200 shares first pledged with 
Brackett, to secure the King notes to him, in order to obtain funds to 
discharge the Mendenhall notes; nor could it have sold the 100 shares 
pledged with Mendenhall, for any other purpose than to pay the King 
notes to him. The only interest the bank had in the King notes to 
Brackett and the stock in its hands, was measured by the amount re- 
maining due on the Brackett note to it, which was the comparatively 
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small sum of $3,000. As against Canfield it had noo right to fore- 
close in the interest of Brackett. Its only right, if any to the King 
notes was that of pledgee. 


“| lf Brackett had paid the whole of his note of $10,000 given the 
bank, he would have only been entitled to receive back from the bank 


what he had pledged with it, to wit: The King notes of $14,000 and 
the 200 shares of stock collateral thereto. Then if he could have re- 
tained those shares as against Canfield, which is denied, he 
having signed Cantield’s | deed, and been’ entitled to 
sell them upon notice, his notice would have been a very different 
one from that which the bank gave, or could properly give, and 
would have been confined to a sale of the 200 shares. If Menden- 
hall had paid his notes and taken up the 100 shares which he received 
as collateral, his rights would have been similarly limited. The bank 
had no right to foreclose in his interest, nor could he have prof- 
ited by the bank's foreclosure beyond the amount realized from the 
sale of the 100 shares which he had secured from King and had 
turned over to the bank. If, having sold these 100 shares separately, 
as the bank ought to have done, a balance had remained due on the 
King notes to Mendenhall, and the bank then have sold the 500 shares 
and received more than enough to pay such balance, neither Menden- 
hall nor King would have been entitled to it, but Canfield, as the sole 
owner of the stock after the liens were satished, would have been the 
owner of the fund, and the bank would have been the trustee of it 
for him. 

This is entirely plain, and the bank and its co-conspirators must 
have perfectly understood it. 

But it did not suit their purpose to take this course. The last 
thing they wanted was a redemption by Canfield. The stock must be 
so lumped and loaded down with one mdivisible and consolidated hen 
as to make 1t impossible for Canfield, to redeem and improbable that 


a stranger would buy. To him the gas stock hen must still appear 
to exist, although they knew that it had been lifted. Baldwin 


was the efficient tool to aid in consummating this vast iniquity. He 
supervised the whole affair and stood ready to make oath to whatever - 
was necessary to securesuccess. And we find that when Canfield un- 
dertook to stop the sale, Baldwin) was prompt to make affidavit 
that the whole amount of the King and Mendenhall and Brackett 
notes remained unpaid. and that all said stock was held to secure the 
same, and the gas stock besides. On July 25, 1877, he thus swears: 
“And affiant further, upon his oath, says that all shares of stock are 
held by said State National Bank as security for the notes described in 
said complaint, and for the other property, to wit: gas stock loaned, 
as in said complaint alleged, for the benefit of said bank and affiant; 
and that said bank has taken steps and advertised to sell the same to 
satisfy the amount of said notes; that said stock 1s to be sold at 10 
o'clock a. m. this July 25, 1877,” ete., ete. See Paper Book on appeal 
trom order discharging order to show cause, page 9, put in evidence 
herein by defendants. 

We are fully justified in saying that this scheme was concocted 
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and no credit, for $30,000, the amount claimed in the notice? There 
would have been the risk, if endorsed by Harrison, of being compell- 
ed to account to Canfield as real owner of the surplus, and such 
balance of $17,000 might have been lost to them, hence they schemed 
to effect this end without risk; thinking doubtless that the real facts 
would never come to light. But we have established the facts and 
now ask for the relief to which they entitle us. As the sale was 
made in fact upon an indebtedness of $13,000, when the notice was 
given upon one of $30,000, such sale must be held invalid. 

[V. This was a case where, upon the real facts, a sale of the 
stock should not have been allowed except by a proceeding in chance- 
ry. Thenature of the pledge, being stock based upon real estate 
alone, was such, that it could not be converted into cash without iIn- 
jury to one at least of the parties interested: there were so many 
agreements of pledge, so different in date, terms and extent of proper- 
ty pledged, so many parties, having different and hostile interests, 
that no fair sale could be made, no adequate protection to the inter- 
ests of all parties could be secured, except by sale under a judicial 
decree. The whole matter was in the nature of a trust, and as in- 
volved and intricate as a series of railroad mortgages on differing and 
overlapping portions of the same line of road. : 

The bank was required at its peril to deal justly and fairly with 
the pledge. The law, especially in the equity courts, is vigilant and 
jealous in its circumspection of the conduct of trustees, and if there 
was any trusteeship in this instance, Canfield was the cestui que 
trust, and entitled to the protective power of the court. 

White vs. Phelps, 14 Minn. 32. 

2 Kent’s Com., 4 Ed., sects. 581, 582, 583. 

4 Kent's Com., 4 Ed., sects. 138-141. 

Story Esq.. 9 Ed., sects. 1030-1039. 

Howard vs. Ames, 3 Met., 308-311, per Shaw, C. J. 
Donahue vs. Gamble, 38 Cal. 340 

Wheeler vs. Newbold, 16 N. Y. 392. 

Bartlett vs. Johnson.9 Allen, 530. 

That this course was not compelled was no fault of this com- 
plainant. He besought the State court and the Circuit court to 
interpose. But being in the dark as to important facts, and owing to 
the false statements of the conspirators, made in opposition to his 
urgency, and his consequent ignorance of the facts since discovered, 
he failed, and the sale went on. 

Had the court have then known what is now disclosed as to the 
real facts, or could it have been foreseen that the purchaser would or 
could have obtained a legal title to the Fair Grounds without paying 
a cent therefor, but simply by becoming the nominal purchaser of 
all the stock, it is not doubted that the sale would have been prompt- 
ly enjoined. The Cireuit Court took this view and rendered its de- 
cree accordingly. 

Brown vs. Runals, 14 Wis. 693. 

V. The stock which was under pledge to represent, and has in 

fact been treated as representing the land, sold for a grossly inade- 
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quate price—not one-fifth of its real value. This was due to the 
acts, concealments and fraud of the defendants, not to Canfield. 
Groff vs. Jones, 6 Wend. 522. | 
Bixley vs. Mead. 18 Wend. 611. 
Neilson vs. McDonald, 6 John Ch. 205. 
Howell vs. Baker, 4 John Ch. 118. 

VI. The purchaser was a mere figure-head, acting not bona fide, 
but engaged by the bank, through its president. His purchase was 
the bid of the bank, and the bank realized nothing from the sale until 
the land was afterwards put into the hands of Langdon and Sidle. 

Such facts alone render the sale void. 

Davoue vs. Fanning, 2 John Ch. 252. 

De Caters vs Le Roy Du Chemont, 3 Paige Ch. 178. 
Case vs. Carroll, 35 N. Y. 385. 

Gardner vs Ogden, 22 N. Y. 327. 

Middlesex Bank vs. Minot. 4 Met. 325. 

Harrington vs Brown, 5 Pick. 519. 

As this was the ground upon which the Cirewit Court based its 
decree. it merits an extended consideration here. | We are confident 
that this Court will sustain the view taken by the Court below, 
and on the ground taken by that Court. The question is one of fact. 

If the bid of Knight was the bid of the bank, the sale is void. 
The law is undisputed in such case. 

We propose to group together the general facts bearing upon 
this question with references to the evidence by which such facts are. 
established. 

Baldwin was one of the agents of the bank appointed to collect 
its assets . 

Record, folio, 182, 184, 184,401, 402, 405, 407, 409, 410. 

Harrison was its president, the largest depositor and the only one 
whose deposit was not paid in full. 

Record, folio 182, 416. 

Exhibit “B,” p. 350. folio 461. 

Baldwir: drew up the notice of sale and served it on King. 

fecord, folio 473, 491, 401. 

He alone knew the exact amount due the bank as pledgee of the 
stock, and was charged with the duty of getting that amount bid 
to protect the bank. | 

Record, folio, 182, 183. 

He told Harrison that some one must be there to bid that sum or 
the bank would not realize its claim. Ib. 

Harrison, instead of trying to get a stranger to bid, goes to his 
son-in-law Knight, a man of no available means, having no bank ac- 
count or deposit. and gets him to draw his check on the State Bank, 
the pledgee making the sale, fur $13,000, and to give it value Har- 
rison indorses it, telling Knight that the bank would perhaps take it 
so indorsed. Ib. 

Not a word was said as to the situation or value of the stock, 
the solvency or otherwise of the Association issuing it, what it repre- 
sented, or whether the buyer could make a speculation by getting it, 
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or any fact such as the most careless man wold inquire about if he 
was going to invest to the exteut of $15,000, or any sum whatever; 
all Knight kuew or cared about it was. that his father-in-law wanted 
him to draw his check and he would endorse it. and the bank would 
take it. sania s: r was said as to whether any other bid would be 
made. It was akenas a fact that Knight's bid would be suecesstul, 
and the rhe af the check would complete the transaction. Knight 
did not ask how or when he was to meet or pay the check, or get the 
stock or what he could do with it then or thereafter. 

[tis aninsult to the intelh@ence of anv man to claim that this 
was a real bona jide bid. or anything but a mode of getting all the 
stock into the caer of the bank relieved of the Hens then resting 
upon it. 

All parties so treated 1t—all inside parties—outsiders were ignor- 
ed—and did not know what was going on. 7 

Jaldwin, the bank’s agent and confidential manager, never let go 
his grip. [lis was the guiding hand afterwards as be ‘fore. He con- 
trolled everything, did everythin oe even to becoming surety on the 
bank’s guaranty when the stock was sold to Morrison. 

Record Ex. B. Folio 461. 

The check was never paid. Kmight never troubled himself about 
it, nor alluded to it, even to his father-in-law [larrison. No. conter- 
ence was held at which Nnight was present, and he was completely 
ignored till about the close of the year 1877, when the bank had to 
close up its affairs finally, and then Morrison asked him to sell, and he 
sold nine-tenths of the stock without negotiation or discussion, or 
controversy as to price, or the happening of any of those matters 
which invariably characterize a transaction of that magnitude when 
there is no iniquity about it. 

The sale to Morrison was rewarded as a matter of course. Hence 
there was no haggling. The price for nine-tenths was fixed at the 
sum of $12,450,435. and three notes were given, one for $4,000, due 
May 20, 1878; ove tor 84,000, due September 20, 1873, and one for 
$4,450,483, due September 20, 1879. 

Just how or at whose instance this sum came to be named, or the 
number of notes fixed at three, or when they should be paid, does 
not appear. 

No one seems to know or remember anything about it. At least 
such is their testimony. [t is probalile that it was just the sum due 
the bank, which Baldwin certifies was a little less than $ $13,000. 

tecord L157. 

These notes were turned over to Harrison and went tmto the 
possession of the State Bank. 

Record Page 306, Folio 395: Page 311, lolio 402, 403, 406, 407, 
408. 

Here was the first cash transaction connected with the sale of the 
stock. 

The Morrison notes were regarded as good, one of them was 
discounted by the Security Bank, for the benefit of the State Bank. 

Folio 407. 


A nad the other Pwo were paid hy Sidte and Langdon out of tunds 
received from the “eontmbutors.” 

Record, page 213, foho 258, page 315, folio 408. 

Not one cent had been paid for, or on account of the stock sold 
September 15, 1877, until the sale to Morrison on December 31, 1877. 
the last day of the existence of the State Bank as a live imstitution—— 

record, folro 415. 

The result of all this is to prove that the bank made the sale of 
the pledged stock September 15, 1877, on a Iid) made in its imterest 
for its debt— that no money was paid nor anything reahzed until the 
rale to Morrison, December 31, 1877, and then bis notes were taken. 
on long time, and not fully paid until the subsequent device of a so- 
called trust was effected with Sidle and Lanedon, as trustees. 

Sut this is not all: . 

It appears that Baldwin, who was co-plaintiff with the bank im 
the suit to set aside the corporate deed of the Fair Grounds to Can- 
field, and who was the agent of the bank for the purpose, continued 
to act in that capacity and do whatever was necessary fo consummate 
the transaction and divoree the bank from all respousifihty in the 
premises, 

That he had full contre! of the stock and papers is quite cleaz. 
His acts were the wets ot the bark. As to some matters it acted 
through Col. Bradley, who was one of the attorneys m the suit, and of 
Morrison as well. 

Reeord, folro 59, 190, 222. 

But when there were any notes or cash to be handled he aeted per- 
sohally, as was his duty under the terms of his agency. 

Accordingly we find him drawine the papers necessary to effect 
the sale to Mornson. Paces 349, 350, Ex. A. and B. 


These instruments invite the most careful scrutiny. They are 
both drawn by Baldwin. Record, folio, 195, Ex. A. bears date De- 
cember 31, 1877. and was executed on that day. ix. Bois not dated 
but is evidently part of the same transaction. 


Fit will be noticed that Gilman. the anetionecr at the sale, made 
no conveyance or transfer or delivery of the stock to Knight, or ex- 


ecuted any paper except his athdavit. Record, page 416. 
He was not an miside party. 
Kx. B. is peculiar. lt hears no date. The words, ‘in considera- 


tion of the sale this day made,” ete., may refer to December ol, 1877, 
as certainly as to September Loth, 1877. 

If it had been drawn on September Toth, 1s77, it would have 
been dated on that day. 

And when it is remembered that no witness referred to this 
Ex. Bo nor stated that such an instrument was required or given, 
prior to December 3b. i877. the conelusion is irresistible that it 
wats first called for and executed on the latter day for the protection 
and benefit of Morrison, to whom the bank then sold the stoek, and 
received the cash or its equivalent, agreed upon at that time. Night 
never called on Harrison or the bank to execute any such instrument. 
How eould he. being a Were loci fenens 2 VIorrison don't remem- 
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ber about it. Record, folio 194. How can he, being a bird of the 
same feather ? 

There was no occasion for any such guarantee prior to the sale 
to Morrison. There was no real purchaser or owner till then, except 
the bank. Knight had no interest in it, as he was a mere tstru- 
ment himself, acting tor the bank of which his’ father-in-law was 
president. Besides, why should the bank make such a guarantee at 
all or for any one’s benefit unless it was the real owner and respon- 
sible party, and was then making a sale of the subject of the guaran- 
tee? No purchaser at a public sale can enforce a demand for such 
an instrument. He buys at his peril. 

Again, why should Harrison and Baldwin, as individuals, bind 
themselves in such case, untess it was a new or first sale of the stock 
by which they and their bank, as they thought, were to be largely 
advantaged ? ! 

As they were to get Morrison’s notes for a lirge sum, and couvert 
their stock into valuable securities, they could afford to incur the risk, 
whatever 1t might prove to be. 

Turning now to Ex. A, we find the same peculiarities, support- 
ing the same conclusion. In this instrument we find Morrison bind- 
ing himself to pay certain legal costs and expenses incurred i the 
former suits, amounting as Morrison testifies to $1,000 or more. 

Record, page 189, foho 222. 

As the Judge below remarks, * Knight was not hable for these 
expenses.” The bank was, and so when it came to effect the real sale 
of che stock , it bound Morrison to pay these expenses; Knight was 
not asked to do it—no real sale was made to htm—Baldwin kept 
everything in his own hands until the sale to Morrison. 

He acted tor Knight, signing his name to the certificate of 
stock reserved for him. = Showing that he, not Knight, managed the 
matters and still had the stoek under his control as agent of the 
bank. “ 

Record, page 371, folio 491. 

And that Knight was not even present when the papers were 
axecuted. 

The single fact that Morrison was required to pay the expenses of 
the suits in the State Court in which Baldwin and the bank were 
plaintiffs, proves conclusively that these parties controlled the stock 
and could not only fix a price upou it, receive notes instead of cashin 
payment and attach whatever other conditions to the transfer, which 
they considered advantageous to the bank’s interest. 

The foregoing are all significant facts leading irresistibly to the 
conclusion that the bank had never parted with the stock until the 
sale to Morrison, and was the real purchaser at the sale on September 
15, 1877. So the Court below found, and the decree of that Court 
should be affirmed on this the same ground, if on none other. 

The Circuit Court required the payment of certain sums to Sidle 
and Langdon and Kuight, to wit: $8,641.55 to the former and 
$569.58 to the latter. 

Record pagre 135. 


no 
ae Ye) 


This is assigned for error. 

We think that there is no error here of which the appellants can 
complain. | 

The case shows that Knight retained one-tenth of the stock and 
received a corporate deed for one-tenth part of the realestate, and it 
does not appear that he paid one cent for it, but simply received it as 
a gift from Harrison or the bank or both. eae 

It is quite clear that this does not entitle him to protection on 
equitable grounds or on any grounds whatever, and that the only 
party who can coniplain, if there be error on this point, is the res- 
pondent Canfield. He chose to accept the decree burdened with 
this condition, aud no other party can properly object. It would 
seem that Kuight, representing the bank by his bid, being the bank 
in fact as to the sale, could not hold any part of the stock or land as 
his own, as against Canfield, any more than the bank could or would 
have done, had it retained one-tenth. 

The bank has been fully paid, not by Kanght nor by Harrison, 
but by or out of the Morrison notes, and the hquidation of its debt 
incurred tor legal expenses which, however, was not a claim on the 
stock or for which the stock was pledged. Hence, though the sale of 
the stock was illegal and void, the bank has no len on it, because its 
entire debt has been paid, and its original lien or title, whatever it 
was to the stock and land, has been transferred. Just how much 
Morrison paid does not appear. We cannot tell with any approach 
to accuracy, and what he did pay is all mixed up with his subserip- 
tionas one of the contributors who are, of course, not eutitled to re- 
imbursement. They volunteered to help King, and save the credit of 
Minneapolis, imperilled by the deficit cansed by King’s management 
of the Fair of 1878, and cannot impose a trust on Canftield’s proper- 
tv to secure themselves. . | 

As to Sidle and Langdon the record shows that they paid Mor- 
rison $8,646,55 on account of the Fair Grounds, which he conveyed 
to them. Record, page 208, folio 251. This is all they did pay, 
and was money contributed as aforesaid, and the court below held 
that thisamount should be repaid them. 

This is on the theory as we understand it that Sidle and Lang- 
don stand as to any sum disbursed by them for the land just as the 
bank would have stood, had it retained nine-tenths of the stock and 
land with its debts reduced to $8,646,58. In other words, that S. and 
L. practically have succeeded to the bank’s rights as pledgee of the 
stock, and with Knight, their co-pledgee, should be reimbursed or 
paid the sum or debt remaining unsatisfied, and which would) still 
bea lien on the stock (the sale being void) had the bank made no 
transter of its rights as pledgee. | 

Whether this view be sound or not, as against Canfield, the ap- 
pellants have no right to complain. They are getting back just what 
they paid tor the real estate. = Knight gets $579.58 which he did not 
pay. The money Sidle and Langdon disbursed to pay King's debts, 
or the deficit arising out of the Fair of 1878, cannot be charged 
upon Canfiela’s property. He, being the owner of all the stock and the 
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land, subject to the bank’s debt for which it held his stock, if such 
pledge can be upheld at all, could not be made hable for lumber, 
freight, preminms and other expenses of the Fair of TS78. which the 
fund subscribed by the * contributors ~ was receirved to pay, 

If a part of that mouey was in fact expended to disc ‘harge valid 
hens on the stock or land which at the time existed. and had no con- 
nection with the Fair itself, if may perhaps be just te require Canfield 
to repay that amount, for he would have had to get the stock out ot 
pledge to that extent. had the bank still held it under ple “lee, Dut 
this is the most favorable view that can be taken im behalf of appell- 
ants, even if the pledge of the stock be upheld, and our claim that 
all these varions steps were taken tor Ning’s benefit. should be re- 
jected. 

Butas to Kinght how can he claim one cent when he paid noti- 
Ing? Suppose the bank had kept one-tenth of the stock and lands 
having sold nine-tenths for sufficient to pav its debt and S1.000 mor 
incurred in suits antecedent to the sale—could the bank properly 
claim in such case to still hold the stock under pledge to the ex- 
tent of one-tenth of the debt, or to any extent whatever even though 
the sale be held void? = Surely not. Otherwise the bank would be 
getting paid twice. 

Hence we claim that Wf the Court below committed anv error if 
was against the rights of our chent and eannot be ground for reversal 
or modification in favor of the appellants. 

VII. The purchaser took with notice of Canfield’s rigbts ano 
stock and land are now held by parties who had full actual notice of 
the facts and withont payment of any consideration for the land. 

The conveyance of the land by the Association to Morrison and 
Knight was w ithoute onset ‘ation, Was notan actual bona _ transac- 
tion in the usual course of business, nor to Carry On the | MISsIness of 
the corporation. and as against Canfield is absolutely void. The 
grantees or trustees hold the title for Canfield charged with a trust in 
his favor. 

We submit a few suggestions on this branch of the case, in addi- 
tion to the cogent reasons set forth in the opinion ot the Court below 
on pages 134 and 135 of the Record: 

All the parties originally pledging this stock to the bank, includ- 
ing Baldwin, pledgee of gas stock, have either been paid in full, or are 
not in a situation to enforce a sale of the stock as against Canfield. 

Baldwin has no claim, because — cas stock was returned before 
September 15, 1877. Record, pag 23, 324, 325. 

Mendenhall discounted all oo. ne eA receiv z ‘ion King at the 
State Bank, of which he was then Pre sident, and the bank has been 
paid the whole amount on the sale of the stock to Morrison. He had 
also signed the deed by which the association purported to convey the 
Fair Grounds to Canfield, and hence was estopped to claim any interest 
therein: Kecord, folios 171, 482. 

Brackett was in the same situation. He had executed the 
deed for the wars and declared purpose of perfecting the tit 
Canfield, and so validating King’s sale of the land and stock. Re ante 
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folio 502. He made no statement to Canfield that he had some of 
the stock in pledge, nor any demand that Canfield should deliver any 
bonds to him, or to anyone, for his benefit. He executed the deed to 
enable King to get the bonds and therewith pay his notes. If King 
deceived him or ran away with the bonds, it is his loss. He is es- 
topped to enforce the old pledge as against Canfield, and has never 
claimed the right to do so. He has remained wholly silent, except as 
a witness to cheat Canfield out of stock and land for King’s benefit. 
He has never made any claim on anybody that he had any interest in 
stock or land, or that any part of either should be sold to pay the King 
notes; nor has he claimed that the King notes of $14,000 had not been 
paid in full. He not only signed the deed to Canfield, thereby induc- 
ing him to pay over his bonds, but he became Canfield’s tenant, and 
paid him rent for this very land. He also was President of the asso- 
ciation as reorganized, and as such signed the deed to Knight and 
Morrison of all the Jand, thus continuing his renunciation of interest in 
stock and land to any extent whatever. 

He has no legal claim or equitable right to ask that the stock be 
now sold for his benefit, whether King’s notes to him have been paid 
or not. 

All these parties, indeed all Minneapolis, knew the facts of the sale 
of the land to Canfield, the litigation concerning it, the sale of the 
stock, and all the various transfers and complications connected with 
it. : 
Notice of Canfield’s rights was co-extensive with the limits of Hen- 
nepin county. And aside from the general notoriety, he had filed a 
lis pendens in the Register’s office of that county: Record, folio 71. It 
would hardly be possible for any man to buy any part of the property 
or stock without becoming fully cognizant of its situation and of Can- 
field’s equity therein. That Sidle and Langdon knew everything there 
was to be known goes without saying. Their evidence shows, the 
whole record shows, and the Court below found, that they were not 
bona fide purchasers for value. Record, page 135. 

The declaration of trust merits some examination on the question 
of bona fides. 

Ex. C., Record, p. 351. 

It is especially significant in two particulars : 

First. It recites the indebtedness which Sidle and Langdon are to 
liquidate, consisting of the deficit of the Fair of 1878, King's debt, 
and certain incumbrances resting upon an undivided nine-tenths of the 
Fair Grounds—Morrison’s interest. 

Second. It is silent as to the party or parties who shall receive 
the surplus, if any, arising out of the sale of the Fair Grounds, as pro- 
vided in said instrument. 

Kach of the contributors received a similar instrument to Ex. ©., 
but solely applicable to the person designated therein. There were 
fifteen ‘“ contributors’’ (Record, p. 197) and fifteen declarations of 
trust—one for each contributor—including Sidle and Langdon. Ke- 
cord, p. 188. : 
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Now, here was property worth $75,000 or more conveyed to 
Sidle and Langdon as security for $30,000 or less, which money was 
advanced to liquidate the indebtedness of W. S. King and pay Morri- 
son for his interest in the land, which was less than half the money 
contributed. Not one of the ‘‘contributors’’ was under any legal 
obligation to advance or contribute one cent for any such purpose, and 
the particular persons named were under no moral or equitable obliga- 
tion to raise that, or any amount of money, unless to relieve King 
for the time being. The interest stipulated to be paid (ten per cent.) 
was to be paid out of the receipts of the Fair; part of it was so paid. 
Record, folio 242 

Four of the ‘“‘contributors’’ were creditors of King for lumber, 
freight, etc., furnished to carry on the Fair. They were simply get 
tine their claims secured. Kecord, folios 234, 235. Ex. E., 463, in. 

All of the contributors expected to be repaid from the sale of the 
land, if not trom the surplus receipts of Fair, and the surplus was un- 
doubtedly to go to King: Record, folios 286, 287, 288. It would 
seem as if the honor and credit of Minneapolis was not the sole or rul- 
ing motive in the transaction. A subscription without security 
would have better supported the claim that their pride in their city and 
enmity towards St. Paul caused the money to be raised. The pre- 
miums and proper Fair expenses paid by Sidle and Langdon out of 
this fund only amounted to some $4,000 or $5,000. Record, p. 353. 
x. F. 

A large part of the money raised went for purposes more likely to 
benefit King. Not that they loved Minneapolis less, but King more. 

Those actively participating, very likely believed that the real 
estate could be safely used for their protection while aiding King, and 
that the real facts would never come to light. The outside contribu- 
tors, if there were such, were assured by the others that their advances 
could be secure ata high rate of interest. They felt safe, inasmuch 
as the declaration of trust was secret, while the deed to Sidle & Lang- 
don was absolute. Not one of them claimed or thought at the time 
that they were owners or tenants in common of the land, and would 
receive part of the surplus arising out of the sale proportionate to 
each one’s subscription, In fact, they did not know the terms of the 
trust, nor even call for it, It was a blind pool, save in this, that it 
was necessary to help King. King, of course, understood it, and 
counted on the chance it would give him in the future. 

Record, page 264, folio 334. 

Now, the irresistible inference to be drawn from all this is that 
neither Morrison nor Sidle and Langdon were doxa fide purchasers and 
entitled to protection at the hands of this Court. 

The single tact that all this vast property has been held and used for 
ten years by W. 5S. King for his private benefit mainly: That the 
parties having legal title of record to it have subjected it to King’s will 
so far as to furnish him a place for his Fairs free, in fact, of rent, except 
for one Fair; that no sale of it has been attempted under the require- 
ments of the trust instrument; that none ot the indicia of real owner- 
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ship are found characterizing the transaction ; that the conduct of the 
pretended owners has been of a most unusual and suspicious charac- 
ter; that their very memories seem to have deserted them when asked 
to explain, under oath, their intentions and acts in the premises ; that 
a secret trust exists for the benefit of one man—King. Can any one 
doubt what was the real purpose of these parties, the true character 
of the transaction ? Can any one doubt that if there had been a large sur- 
plus from the Fairs of 1879, 1880 and subsequent years it would not 
have been applied upon the contributors’ claims ? 

Record, folios 286, 287, 288. 

And if all these claims had been so paid, who would have been 
the equitable owner of the land in the opinion of these cestuz que trusts / 
They were willing, as they swear, to deduct one-fourth or one-third of 
their claims respectively if a guaranty could be given that a fair would 
be held for five years. But such arrangement could only be made 
with a friend of King. Record, folios 440, 444, 445, 446, 447, 449, 
452. 

The property must be kept in such hands that King could ultimately 
get it. 

We suggest further in this connection that if King was not to be 
the ultimate beneficiary of this property, if the contributors intended 
to gobble whatever surplus might remain, or give it away to a stranger, 
yet their sala fides in the matter is as effectual to the enforcement of 
Canfield’s rights in the premises as if the charge of fraudulent combt- 
nation for King’s benefit had been clearly established. 

If the sale of the stock be held void, if the present holders of the 
title be not doxa fide purchasers for value and found to be the equita- 
ble owners of the stock subject to the original pledge, his right to relief - 
is clear. We arrest the title before it gets to King or an innocent 
stranger, and are not obliged to prove that all the complicated trans- 
fers and proceedings connected with this property have been entered 
into and carried on for King’s benefit. 

But we claim confidently that the case shows fraud, conspiracy 
and all manner of evil conduct for the ultimate and sole benefit of W. 
S. King. A separate point in this view is made hereafter. It may be 
urged that the decree is erroneous in any view, since it includes five 
acres not purchased by Canfield and not paid for by him—-the five acres 
which King claimed to have donated to the Harvester Works Com- 
pany. 

If such point is made, our reply is that the sale of the stock was 
an entirety, and cannot be set aside in part and sustained in part. It 
must stand or fall as a unit. Further, it appears that Canfield was to 
get deeds of the whole seventy acres, and was to convey five acres to 
the Harvester Works Company, which was done. _ Kecord, folios 122, 
360. 

His deed being with full covenants, makes it necessary for him 
to obtain title to the whole or become liable on his warranty. | 

As the present holders of the legal title did not respect this dona- 
tion of King and liability of Canfield, but stole the whole, they cannot 
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and secondarily liable for the Brackett and Mendenhall debts to the 
bank. 

In this situation of Mr. King’s affairs he desired to raise more 
money by the sale of the Fair Grounds, and negotiated a sale of them 
to the complainant for $65,000 in bonds, agreeing to turn over to the 
complainant the 800 shares of the stock, with the title deeds of the land, 
which he agreed to procure. Knowing that he could not accomplish 
this without the consent of the bank, which heldthe stock in pledge, 
he went to Baldwin, the cashier, and laid before him the terms 
of the sale to Canfield, and made the arrangement with him that 
he was to turn over $36,000 of the bonds which he was to receive from 
Canfield to the bank in lieu of the 800 shares of stock held by it, and 
he was thus to be enabled to carry out his agreement with Canfield 
and deliver the stock to him. 

In pursuance of this arrangement, Mr. King writesa letter to Mr. 
Canfield on August 21, 1873, in which he says he hands to him the 
800 shares of stock, and requests him to deliver to the order of Bald- 
win $36,000 of the bonds of the N. P. R. R. Co., and Mr. Baldwin 
wrote on the same paper his order on Mr. Canfield to deliver the bonds 
to the National Park Bank of New York. [See answer of detendants, 
except Sidle and Langdon, at page 20, Record. ] 

Neither the bank nor Mr. Baldwin, its cashier, ever communi. 
cated this arrangement to Mr. Canfield, but entrusted it all to Mr. 
King—sending the stock and the letter and order to the Park Bank, 
with instructions to deliver the stock to Canfield on receipt of the 
bonds. In this transaction the bank and Baldwin made Mr. King their 
agent and relied upon him to carry it out and guard their interests. It 
Was a substitution of the bonds for the stock, and Mr. King was to 
make the actual exchange. If the bank and Baldwin expected Can- 
field to take any part in this exchange of securities, good faith demanded 
of them that he be notified of what was agreed to be done, but they 
gave him no notice, and left the whole matter to King. 

King went to New York, and, we claim, never mentioned to Can- 
field the agreement he had made about the exchange of the bonds for 
the stock, but received the bonds from Canfield and appropriated them 
to his own use, leaving the bank and Baldwin uncared for. This was 
the act of their own agent. If he was faithless to his trust, his princi- 
pals, and not innocent parties, must suffer the consequences. 

Had King told Canfield exactly what he had agreed with Baldwin 
and the bank, Canfield would have been under no obligations -to see 
that King carried it out. The agreement was wholly for the benefit of 
King, Brackett and the bank and Baldwin. It was tuo enable King to 
carry out his sale of the lands to Canfield and to assist the bank in col- 
lecting its debts against Brackett and Mendenhall for which the stock 
was pledged, Canfield was in no way interested in it. He was entitled 
to a deed of the lands, and the delivery of the stock on the payment 
of the purchase price, under his agreement with King. The agree- 
ment with Baldwin and the bank was to enable King, not Canfield, to 
fulfill. 
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Let us take another view of it. Of course Baldwin when he made 
this arrangement with King supposed that King would give Canfield a 
valid deed for the land. Now to test the question of who were the 
principals and interested parties in this agreement, let us suppose King 
had given Canfield a valid deed of the land, and Canfield had paid the 
bonds over to King and King had put them in his pocket, ignoring the 
agreement he had made with Baldwin, who would have been the loser 
by the infidelity of King? Clearly not Canfield, because he would have 
had a good title to the land, which was the only thing of value! Bald- 
win and the bank would have been compelled to stand the loss of their 
pledge because of the misconduct of their own agent. 

The only way that Baldwin and the bank could have prevented 
such a result and involved Canfield in the consequences, would have 
been to have notified him in the start of all the facts, and that they 
would only surrender their lien on the stock upon “zs depositing the 
bonds for them. They did nothing of the kind, but relied wholly on 
King, who betrayed them. 

We claim that the agreement to substitute the bonds for the stock 
was a present, consummated agreement on the day of its date, August 
22, 1873, between Baldwin and the bank on one side and King on the 
other. King was to hand the stock to Canfield, who, upon the receipt 
of the stock, was to deliver the bonds to the Park Bank. 

The agreement was embodied in the following written words: 


‘“*MINNEAPOLIS, MiInn., Augusta 21, 1873. 
‘- Hon. Thos. H. Canfield. 

‘*Dear Sir: I herewith hand you certificates for eight hundred 
shares of stock in the Minneapolis Agricultural and Mechanical Asso- 
ciation. You will please deliver to the order of R. J. Baldwin, cashier, 
certain bonds of the Northern Pacific Railroad Company to the amount 
of thirty-six thousand dollars (par value), and this shall be your 
receipt therefor. Wa. 5S. KING.” 


*“ Hon, Thos. H. Canfield. | 

‘‘ Please deliver above described bonds to the National Park Bank, 
New York. 

‘‘Minneapolis, Minn., August 22, 1873. 

“© R. J. BaLtpwin, Cashier.”’ 

Page 20, Record. 

Baldwin sent the stock and the agreement to the Park Bank, and 
never said a word to Canfield about it. We claim that King never 
mentioned it to Canfield, and the evidence sustains our claim. If the 
Court finds he did not, then Mr. Baldwin and the bank lost their lien 
on the stock and failed to get the bonds solely by the default of their 
agent, Mr. King. 

Now it is not pretended by even the defendants that King or 
anybody else told Canfield of the existence of this contract, or the 
terms thereof; but all they claim is, that King told him that the stock 
had been pledged to the State National Bank of Minneapolis to secure 
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and secondarily liable for the Brackett and Mendenhall debts to the 
bank. 

In this situation of Mr. King’s affairs he desired to raise more 
money by the sale of the Fair Grounds, and negotiated a sale of them 
to the complainant for $65,000 in bonds, agreeing to turn over to the 
complainant the 800 shares of the stock, with the title deeds of the land, 
which he agreed to procure. Knowing that he could not accomplish 
this without the consent of the bank, which heldthe stock in pledge, 
he went to Baldwin, the cashier, and laid before him the terms 
of the sale to Canfield, and made the arrangement with him that 
he was to turn over $36,000 of the bonds which he was to receive from 
Canfield to the bank in lieu of the 800 shares of stock held by it, and 
he was thus to be enabled to carry out his agreement with Canfield 
and deliver the stock to him. 

In pursuance of this arrangement, Mr. King writesa letter to Mr. 
Canfield on August 21, 1873, in which he says he hands to him the 
800 shares of stock, and requests him to deliver to the order of Bald- 
win $36,000 of the bonds of the N. P. R. R. Co., and Mr. Baldwin 
wrote on the same paper his order on Mr. Canfield to deliver the bonds 
to the National Park Bank of New York. [See answer of detendants, 
except Sidle and Langdon, at page 20, Record. ] 

Neither the bank nor Mr. Baldwin, its cashier, ever communi 
cated this arrangement to Mr. Canfield, but entrusted it all to Mr. 
King—sending the stock and the letter and order to the Park Bank, 
with instructions to deliver the stock to Canfield on receipt of the 
bonds. In this transaction the bank and Baldwin made Mr. King their 
agent and relied upon him to carry it out and guard their interests. It 
Was a substitution of the bonds for the stock, and Mr. King was to 
make the actual exchange. If the bank and Baldwin expected Can- 
field to take any part in this exchange of securities, good faith demanded 
of them that he be notified of what was agreed to be done, but they 
gave him no notice, and left the whole matter to King. 

King went to New York, and, we claim, never mentioned to Can- 
field the agreement he had made about the exchange of the bonds for 
the stock, but received the bonds from Canfield and appropriated them 
to his own use, leaving the bank and Baldwin uncared for. This was 
the act of their own agent. If he was faithless to his trust, his princi- 
pals, and not innocent parties, must suffer the consequences. 

Had King told Canfield exactly what he had agreed with Baldwin 
and the bank, Canfield would have been under no obligations-to see 
that King carried it out. The agreement was wholly for the benefit of 
King, Brackett and the bank and Baldwin. It was tc enable King to 
carry out his sale of the lands to Canfield and to assist the bank in col- 
lecting its debts against Brackett and Mendenhall for which the stock 
was pledged, Canfield was in no way interested in it. He was entitled 
to a deed of the lands, and the delivery of the stock on the payment 

of the purchase price, under his agreement with King. The agree- 
ment with Baldwin and the bank was to enable King, not Canfield, to 
fulfill. 
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Let us take another view of it. Of course Baldwin when he made 
this arrangement with King supposed that King would give Canfield a 
valid deed for the land. Now to test the question of who were the 
principals and interested parties in this agreement, let us suppose King 
had given Canfield a valid deed of the land, and Canfield had paid the 
bonds over to King and King had put them in his pocket, ignoring the 
agreement he had made with Baldwin, who would have been the loser 
by the infidelity of King? Clearly not Canfield, because he would have 
had a good title to the land, which was the only thing of value! Bald- 
win and the bank would have been compelled to stand the loss of their 
pledge because of the misconduct of their own agent. 

The only way that Baldwin and the bank could have prevented 
such a result and involved Canfield in the consequences, would have 
been to have notified him in the start of all the facts, and that they 
would only surrender their lien on the stock upon “zs depositing the 
bonds for them. They did nothing of the kind, but relied wholly on 
King, who betrayed them. 

We claim that the agreement to substitute the bonds for the stock 
was a present, consummated agreement on the day of its date, August 
22, 1873, between Baldwin and the bank on one side and King on the 
other. King was to hand the stock to Canficld, who, upon the receipt 
of the stock, was to deliver the bonds to the Park Bank. 

The agreement was embodied in the following written words: 


‘*MINNEAPOLIS, Minn., Augusta 21, 1873. 
‘-Hon. Thos. H. Canfield. 

‘*Dear Sir: I herewith hand you certificates for eight hundred 
shares of stock in the Minneapolis Agricultural and Mechanical Asso- 
ciation. You will please deliver to the order of R. J. Baldwin, cashier, 
certain bonds of the Northern Pacific Railroad Company to the amount 
of thirty-six thousand dollars (par value), and this shall be your 
receipt therefor. Wa. S. KING.” 


* Hon. Thos. H. Canfield. 
‘‘ Please deliver above described bonds to the National Park Bank, 
New York. 
‘‘Minneapolis, Minn., August 22, 1873. 
‘*R. J. BaALpwin, Cashier.’”’ 
Page 20, Record. 


Baldwin sent the stock and the agreement to the Park Bank, and 
never said a word to Canfield about it. We claim that King never 
mentioned it to Canfield, and the evidence sustains our claim. If the 
Court finds he did not, then Mr. Baldwin and the bank lost their lien 
on the stock and failed to get the bonds solely by the default of their 
agent, Mr. King. 

Now it is not pretended by even the defendants that King or 
anybody else told Canfield of the existence of this contract, or the 
terms thereof; but all they claim is, that King told him that the stock 
had been pledged to the State National Bank of Minneapolis to secure 
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certain notes, and had been sent by this bank to the Park Bank, and 
that some of the bonds which King was to get were to be exchanged 
for them. Record, 377 to 389. 

It seems impossible that this should be true, because as Canfield 
says, had he been advised that the stock was incumbered at all, he 
never would have parted with his bonds until it was cleared up and 
ready for delivery to him. (Record, 283, 284.) We think the Court 
will treat this testimony of the defendants as on a par with much more 
that appears in the case, and «utterly inconsistent with reason and 
truth. ' 
The testimony of George A. Brackett (pages 366 to 370) and D. 
Morrison (pages 371 to 374) on the point as to what they heard King 
say to Canfield about the stock being at the Park Bank accords exactly 
with what we claim, to-wit: That the whole exchange was to be made 
by King. Weask the Court to carefully read this evidence at this 
point. 
The testimony of King is much to the same effect, and, when 
compared with the testimony he gave on the trial in the State Court, 
proves that our theory is the true one, and anything that King can say 
tothe contrary now is not reliable. He swore in the spring of 1874 in 
the State Court as follows: 

‘T said to Brackett in Canfield’s presence: ‘When you sign this 
deed Canfield will deliver me the bonds, which / well deposet in the 
National Park Rank to Baldwin's credit,’ which would cover the notes 
Baldwin holds there. Then I said to Canfield: ‘The Park Bank will 
deliver to you the stock, which will complete your title.’’’ (See set- 
tled case in State Court trial, in evidence). 

All King swore to then, or swears to now, about the objections 
Canfield made to delivering the bonds to him does not in any way 
change the question under discussion. He did at last deliver them to 
him, and at a time when they were worth one hundred cents on the 
dollar (see the undisputed testimony of Caldwell and Wamaling, pages 
Record 345-346), and he converted them to his own use, leaving his 
principals, Baldwin and the bank, unprotected. Had he been faithful 
to his trust, and deposited the bonds and taken up the stock, no diffi. 
culty could have occurred. Canfield did his whole duty. The loss 
fails on Baldwin and the bank through the default of their agent, King, 
and the stock was discharged from the pledge. 

If we are right in our reasoning upon this point, it follows, of 
course, that the bank had no right to sell the stock, and all rights 
claimed under such sale fall. 
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We will now consider the question of the conspiracy charged in 
the bill, by which the various defendants conspired to cheat the com- 
plainant out of the benefits of his purchase from King, and hold the 
Fair Grounds for the benefit of King or some one in his interest. 

In examining this question the Court receives the testimony of the 


witnesses and passes upon it as a jury would in regard to all questions 
of fact, with the additional advantage of the superior knowledge and ex- 
perience of a chancellor, expert in the detection of fraud and fearless 
_in its suppression and the exposure of its perpetrators. 

| In this case we claim that the conspiracy is proven with greater 
certainty than any case of the kind that ever came under the consid- 
eration of a chancellor. We claim that from the beginning of the 
scheme to the last act not one honest, dona fide, or straight transaction 
occurred ; that the testimony of the witnesses, who attempt to place 
these proceedings on a footing of square business dealings, is a tissue 
of evasions, equivocations and falsehood, not only too transparent to 
deceive anybody, but so manifestly insincere and deceptive as to shock 
the moral sense of the most superficial reader. 

In presenting the point we will endeavor to treat the occurrences 
and events that compose it chronologically, and criticise each as we 
proceed, showing its relation to the whole and to the result contem- 
plated by the conspirators, to-wit: The ultimate appropriation of the 
Fair Grounds, or their proceeds, to the benefit of the defendant, Wil- 
liam S. King, and the facts as we shall state them are undisputed in the 
Record. 

Previous to the 12th of September, 1873, King had agreed to sell to 

the complainant these Fair Grounds for the sum of $65,000, payable 
partly in the bonds of the N. P. R. R. Co. at go cents on the dollar 
and the balance in the notes of complainant, and with the deeds for 
the same King was to transfer to him all the stock of the corporation 
which owned the land. (Record, pages 18, 278 to 305.) On the 12th 
day of September, 1873, King delivered to the complainant a war- 
ranty deed of the lands executed by himself, and also a deed purport- 
ing to be the deed of the corporation of the same land. King had 
pledged all the stock to secure his debts, but had entered into an 
agreement with the pledgee (which is discussed in the previous point) 
by which the stock was liberated from the pledge, and he was author. 
ized to turn it over to Canfield. This agreement he violated, and Can- 
field never received the stock, but it got back into the hands of the 
pledgee. , 
On the delivery of the deeds, Canfield paid the purchase price to 
King, and supposed he had a good title to the lands. He had his 
deeds recorded on the 4th day of October, 1873. Record, pages 278 
to 305. . 
Shortly after the delivery of these deeds and the payment of the 
purchase price for the lands, and on the 19th day of September, 1873, 
the bonds of the N. P. R. R. Co. underwent an immense depreciation 
in value, occasioned by the failure of Jay Cooke & Co., and became 
of very little value; and of course Mr. King and the pledgee, who 
was entitled to $36,000 of them in consideration of surrendering the 
pledge, were much disappointed at the result. 

Whether King and Baldwin knew that the deed purporting to be 
the deed of the corporation was invalid and a fraud on Canfield when 


it was concocted, or whether they discovered it subsequently, makes 
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very little difference in the discussion of this question. It is clear they 
found it out very soon after its delivery, and Baldwin and his bank 
immediately took steps to have it sct aside, basing their right so to 
do on the ground of their interest in the lands, as pledgees of the 
stock which carried them. It is evident that the bank and Baldwin 
obtained the facts for their bill from King, Record, page 394. 

Suit was brought by Baldwin and the bank on the 15th day of 
October, 1873, for this purpose. King and the corporation were made 
defendants, but were never served with process, never appeared, but 
King was the principal witness for the plaintiffs in support of their bill. 

The result of the suit was that the alleged deed of the corporation 
was set aside as having been made without authority of the corpora- 
tion, and the warranty deed from King to Canfield was permitted to 
stand. But the cancellation of the deed from the corporation defeated 
the title of Canfield to the lands, and left it in the corporation. See 
Baldwin vs, Canfield, 26 Minn., 43, where all these facts appear, and 
which case was accepted on the trial as proof of such facts. 

It was about the time of the depreciation of these bonds, and 
inspired by that fact, that the conspiracy was conceived. It was 
undoubtedly agreed and understood that if King would assist Baldwin 
and the bank to set aside Canfield’s deeds and aid them in getting title 
to the stock under the pretended pledge, and through the stock to get 
title to the lands, that King should be the residuary beneficiary after 
the claims of Baldwin and the bank were satisfied. 

As soon as the litigation was concluded in the lower Court and 
the title of Canfield defeated, the bank took steps to carry out this 
arrangement with King. It advertised the stock for sale, serving a 
notice on Mr. Canfield claiming that there was due on the paper 
secured by the pledge the sum of over $40,000, made up in this way: 
King’s notes to Brackett, $20,611; King’s notes to Mendenhall, $9,770. 
Total stated in the notice, $30,381. And Canfield knew from what 
he had learned in the suit in the State Court that 500 of the shares 
stood pledged for the $10,000 gas stock to Baldwin, which made a 
grand total of $40,381, for which the stock was pledged, Record, 358. 

This wasa gross fraud on Canfield. The bank and Baldwin knew 
perfectly well that there was but $13,000 due on the paper for which 
the stock had been pledged, and Canfield knew nothing about it 
except what they told him, and could know nothing about it. This 
notice was cunningly devised to mislead Canfield. It was intended to 
prevent him from coming in and redeeming the stock, and also to pre- 
vent anyone except a tool of the bank from bidding at the sale. Had 
the true sum been stated Canfield would have redeemed the stock. 
(See his testimony on pages of Record 333 and 334). 

Now, was this notice of sale, prepared in the way it was, by mis- 
take, or was it done by design to accomplish exactly the purpose it did 
succeed in accomplishing ? The subsequent facts connected with the 

sale prove beyond doubt that it was part of the conspiracy. 

As soon as the sale was noticed Mr. Canfield’s attorney moved the 
State Court to restrain the sale, and Mr. Baldwin, on the part of the 
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bank, in opposition to said motion, made an affidavit, in which he 
swore as follows, among other things: 

‘* And affiant further, upon his oath, says that all said shares of 
stock are held by the said State National Bank as security for the notes 
described in said complaint, and for the other property, to-wit: Gas 
stock loaned, as in said complaint alleged, for the benefit of said bank 
and affiant, and that said bank has taken steps and advertised to sell 
the same to satisfy the amount of said notes; that said stock is to be 
sold at 10 o’clock A. M., this July 25th, 1877. That notice of said sale 
has been duly served on defendant, Canfield.”’ 

(See Baldwin’s affidavit, Record, p. 413-14). 

Here we find Baldwin backing up the fraudulent notice with his 
affidavit, asserting that the stock stood pledged for the full sum of the 
notes and gas stock, when in fact there was but $13,000 due on the 
same. 

When the sale took place it became necessary to find a pliant tool 
to buy the stock in. To accomplish this the conspiracy had to be ex- 
tended one step, and the defendant, James M. Knight, was taken in. 
Mr. T. A. Harrison, President of the bank which was about to sell the 
stock, and the practical owner of the bank, and the father-in-law of 
Mr. J. M. Knight, was instructed by Mr. Baldwin that it would be 
necessary to have some one present to bid in the stock. So he went to 
Mr. Knight and told him to come and bid the stock in. Knight said: 
‘*What shall I pay in?’’ Harrison said: ‘*‘ Give your check.”’ Knight 
said they would not take it. Harrison said: ‘*‘ May be they will with 
my endorsement ;”’ and Harrison drew a check to his order, which was — 
signed by Knight and endorsed by Harrison, for $13,000, before they 
went over to the sale. Knight followed his instructions, and the check 
so drawn paid for the stock. Knight had not a dollar in the bank, 
and never paid a dollar for the stock. 

This was a purchase of the stock by the bank which sold it. 

(For these facts see testimony of T. A. Harrison, pages 162 to 
164, Record). 

At the time of this pretended sale and purchase both Harrison 
and Knight swear that they knew that the stock represented and con- 
trolled the Fair Grounds—worth from $50,000 to $60,000. (Harri- 
son's testimony, page 163; Knight's testimony, page 308). 

That this purchase was made for an ultimate purpose, in which 
Knight had no interest, the nature of the sale and the subsequent facts 
developed in reference to the lands clearly establish. What was that 
purpose? That the friends of William S. King meant to so work it 
that the lands should find their way back to King. 

If Mr. Knight had bought this stock in good faith; if there had 
been no covert design of ultimately making King the beneficiary of the 
purchase, he would never have parted with it for less than its value. 
People—and especially the shrewd Minneapolis man—don’t usually do 
that sort of thing. Yet we find on the 31st day of December, 13877, 
the same year of the purchase by him of the stock, Mr. Knight selling 
out nine-tenths of this stock to Dorillus Morrison for exactly what it 
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cost him, and we also find Mr. Cashier R. J. Baldwin in the role of 
master of ceremonies—conducting the transfer. His name appears as 
witness, and he swears that he drew the papers. 

Record, p. 349-350 for assignment, and page 159 for Baldwin's 
testimony. 

Let us look into this transaction and see what it discloses. 

The papers that were drawn by Baldwin, between Knight and 
Morrison, consisted of three: 

1. A document signed by both Morrison and Knight, which is 
found on pages 349-50 of the Record. 

This paper is an agreement that Morrison will pay all the expenses 
of the suit of Baldwin and the bank against the association, King and 
Canfield, and that the 80 shares reserved by Knight shall have their 
relative importance with the 720 shares sold to Morrison in any reor- 
ganization of the corporation. 

From this we know that Morrison had arranged the reorganiZation 
of the corporation and the election of the new directors, which subse- 
quently took place, and the sale of the land to Morrison and Knight 
before he applied to Knight for the sale to him of the 720 shares. 

2. A paper which is found on page 350 of the Record. 

This paper is a guaranty by the bank and certain stockholders to 
Knight of the title of the stock. It purports to have been executed 
on the day of the sale, but has no date, and evidently was made at the 
same time of the assignment of the 720 shares by Knight to Morrison, 
and was required by Morrison betore he took the stock. 

3. An assignment of the 720 shares by Knight to Morrison, dated 
December 31, 1877. Found on pages 349-50 of the Record. 

These papers, considered in the light of subsequent events, prove 
that Morrison, a particular friend of King, had been, by Baldwin and 
the bank, brought into the conspiracy for the protection of King, and 
the plan had been already concocted to reorganize the corporation, 
procure title to the lands and hold them for King. 

The defendants, of course, have to claim that this purchase by Mor- 
rison from Knight was a mere business transaction on the part of Mor- 
rison and Knight. Now, was it such? Let us see. Knight sells 
property worth $50,000 for $12,430,42 and does not get a cent in 
money, but simply the notes of Morrison. 

Who negotiated this sale? Morrison swears that he don’t know 
anything about it. He can’t tell whether Knight wanted to sell to 
him, or he wanted to buy of Knight. He is utterly ignorant of how 
it was brought about. See Morrison’s testimony, page 186, ef Seq. 
He says some one may have done the negotiation, but he don’t know. 

Now, does this look honest? Does it look like an ordinary busi- 
ness transaction? Did any one ever hear of a transaction of this mag- 
nitude about which the purchaser could give no explanation? The 
whole story bears the conclusive marks of evasion and equivocation, 
and no sensible man will believe it for a moment. 

It is utterly inconsistent with the fact that appears in the papers 
that make the transfer. In them we see that the parties had decided 


upon the reorganization of the company as soon as Morrison acquired 
the stock, and the subsequent reorganization of the company clinches 
this fact. 

-\ Now, let us see what Mr. Knight has to say about this transfer. 
On page 307 of the Record Mr. Knight says: 

‘* Question—State the negotiations that you had with any person 
or persons concerning the sale of that stock or any part thereof, and 
the name of the persons with whom you had any such negotiations. 
State tully and with particularity ? | 

“Answer—l| think Mr. Morrison first spoke to me on the street as 
we met, and he asked me if I wanted to sell the Fair Grounds, or my 
interest in the Fair Grounds. I told him [ hadn't thought of it. He 
said: ‘Well, I would like to buy it if you will make the figures sat- 
isfactory.’ My answer was, I think, ‘that | would consider it,’ or 
something like that. Some time afterwards Mr. Morrison sent a mes- 
senger to my store from Mr. Bradley's office to inquire what | had 
decided about it. I made some figures hastily on a piece of paper, and 
he took it back. Not long afterwards the proposition was accepted 
and the three promissory notes spoken of before delivered.”’ 

This is about the poorest attempt to cover up a fraud on record. 
It is worse than Morrison’s explanation. It is -possible that a man 
might forget the whole affair, but when Knight says that all the con- 
sideration he gave to a proposition to sell $50,000 worth of property, 
for which he had given only $13,000, was to figure up the interest on 
g-10 of the purchase money and let it go at that; he can’t expect sensi- 
ble people to believe him, and they won't. 

The only explanation of this matter is that the friends of King, 
Baldwin, the bank, Morrison, and perhaps others, knowing that 
Knight had no interest in the stock except as a conduit for their pur- 
poses, concocted the plan of having Morrison purchase it and reor 
ganize the corporation, put in a set of directors who were willing to do 
their bidding, and take a transfer of the title to the land and hold it for 
King to use for the purpose of his fairs, and ultimately redeem it and 
have it as his own. 

They may have found, and probably did find, that Knight would 
not let go of it all, and insisted on reserving 1-10 for his share of the 
swag, or they may have thought it better to have two stockholders 
than one in the reorganization. Be this as it may, Knight did hold 
1-10, for which he never paid a cent. | 

Now, did Morrison ever pay a dollar for the g-10 that he bought 
of Knight? We say no—not one dollar. He says he gave his notes, 
one for $4,000, due May 2, 1878; one for $4,c00, due September 20, 
1878, and one for $4,430 43, duc September 20, 187g. (See Record, 
page 168.) And Knight says he paid Harrison for endorsing his check 
by transferring to him these notes of Morrison. (See Record, p. 306). 

Morrison never paid a dollar of his money on these notes. They 
were paid out of the subscriptions made by the citizens of Minneapolis 
to make up Wm. S. King’s deficiencies on the fair of 1878 and the 
amount of Morrison’s purchase price for the stock, to-wit: about $14,- 
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000, was reckoned as one of the King debts, for the liquidation of 
which the subscriptions were made. Let us see if we overstate this. 

Jacob Sidle, one of the trustees, who now holds the land in trust 
for whom it may concern, was a witness for the complainant, and when 
questioned about the deficiencies of the fair of 1878, which necessi- 
tated the contributions of the citizens, stated as follows: Pages 198, 
199, Record. 

OQuestion—By what means did you arrive at the sum of $30,000 as 
being the sum required ? 

Answer—From Mr. King—Mr. Wm. S. King. 

Questton—What did Mr. King tell you about it? 

Answer—W ell, I don’t remember what he said. The substance 
was that it would take about $30,000 to liquidate the indebtedness and 
pay Mr. Morrison. 

Questton—To pay Mr. Morrison for what? 

Answer—For the sum that was due him, I think; about $14,000. 
I think some $12,000, $13,000 or $14,000. 

Questton-—- What was that sum due Mr. Morrison for, according to 
Mr. King ? 

Answer—I\ don’t remember what he stated it was due for. He may 
have stated, but I don’t remember. I have my understanding what it 
was due for. 

Questton—W hat was your understanding that it was due for ? 

Answer—lI suppose it was due him on the Fair Grounds. 

Questton—Do you mean for the purchase price that Mr. Morrison 
had paid for the Fair grounds? 

Answer—That is my impression about it. That is my understand- 
ing. 

Question—Then the balance of the $30,000 over and above the 
sum due Mr. Morrison was made up of premiums due to exhibitors at 
the fair, freight bills and old debts incurred for lumber and other mat- 
ters incurred at the fair, was it not? 

Answer—That is my impression. 

See also cress examination of D. Morrison, page 189 Record, 
where he swears to the same thing. 

Now let us look further at Sidle’s testimony, and we will see that 
one of the disbursements of Sidle & Langdon, as trustees, in paying 
off King’s debts was a check for $8,646.55, payable to the order of J. 
Dean to pay Morrison’s notes. This appears on pages 212 and 213 of 
Record. The stub of the check is in evidence and is as follows: 
$8,646.55, date Nov. 20, 1878, J. Dean, to pay Morrison notes 
No. 1.” 

What was Sidle & Langdon paying Morrison’s notes for out of 
this trust fund, and what notes were they paying, and why to J. Dean ? 

This is the explanation, and the only explanation of the transac- 
tion: When Knight purchased the stock, he paid with Harrison’s 
check, and was never expected to pay in any other way; or, in other 

words, Harrison paid for the stock. When Morrison bought g-10 of 
the stock of Knight, he gave Knight his notes. Knight turned these 
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notes over to Harrison, or more probably J. Dean, Harrison’s cashier 
and managing mai, and these notes were regarded by Morrison and all 
parties concerned as an advance for King and to be repaid by him. 


4 When Morrison turned the g-10 of the land and stock over to 
Sidle & Langdon to secure King’s debts these outstanding notes of 


Morrison were included in such debts, and provision was made for 
them by the contributors, and they were paid out of the contributions 
by Sidle & Langdon in part to J. Dean, Harrison’s cashier, as above 
stated, and part to Clinton Morrison for his father by James A. Love- 
joy, one of the distributing agents of the fund. Page 221 Record. 

So the sum and substance of the whole affair is that King paid 
the consideration money for the purchase of the stock by Knight, and 
the consideration money of the purchase of the g-10 of the stock by 
D. Morrison, and the consideration money for the transfer by Morri- 
son to Sidle and Langdon in trust to pay King’s debts. 

The Court will see that we have treated this matter as if Wm. S. 
King was an actor in the same all the way through. Let us now prove 
our assertion on this point. In the first place, it needs no further 
proof, so far as the payment of the consideration money of all these 
transfers is concerned. This is clearly sworn to by the witnesses who 
made the payments. But let us look at the transaction itself. 

Here was a tract of land that once belonged to King in fact, 
though perhaps not in law. He sells it to Canfield, and with the pro- 
ceeds is to liquidate a large indebtedness to Baldwin and the bank. 
The bonds taken in payment for the land depreciate on their hands, 
and finding that King has not made a good title, and that they can 


jeremander the title into their own control, King, Baldwin and the 


bank put their heads together to accomplish this end for their mutual 
benefit, the bank to be paid its $13,000 and King to have the residue. 
Of course it required others to carry out the plan, but they were not 
hard to find in a city where King reigned supreme. 


SOME OF THE FACTS THAT CONCLUSIVELY ESTABLISH THIS THEORY. 


Knight never treated the stock as his own. He did not pay for 
it. He never attempted to acquire title to the land by means of it. 
He parted with 9-10 of it on a mere demand from King or Morrison at 
less than one-quarter its value. Morrison paid him no money for it. 
He has never been regarded by any of the subsequent pretended 
owners as having any interest inthe land. He has been by them and 
King utterly ignored in everything that has taken place concerning the 
land. Sidle and Langdon have disposed of it as if Knight did not 
exist. King has occupied it, used and enjoyed it, and wasat the time 
of the trial occupying, using and enjoying it as regardless of Knightas 
if he were the mere tool and go between that he was. Sidle and Lang- 
don have handled the property in utter unconsciousness of Mr. Knight, 
and Mr. Knight evinced no more interest in his one-tenth than if he 
wa san inanimate clam. 
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After swearing, on page 309, that he never took any possession of 
his interest or made any effort to do so, he attempts, on same page, to 
show that King did condescend to notice him, and on one occasion 
asked him if he was going to allow him to hold another fair down there, 
and he replied ‘‘ that if he would be a good boy and give Minueapolts a 
good send off, he might do so.’’ Such imbecile drivel as this is poor bait 
to catch chancellors with. 

One of the very strongest circumstances showing the bogus char- 
acter of this whole transiction is found in the history the conspirators 
give of the pretended sale between Morrison and Sidle and Langdon. 
Here we have Mr. Morrison, pretending to own g-10 of these valuable 
lands (the interest being worth at least $50,000), as soon as King gets 
into trouble, coming forward and pledging them as security for Mr. 
King’s debts at a price just sufficient to reimburse him for the sum he 
had agreed to pay (not paid) for them. It is enough to arouse the 
sympathy of the listener, were it not so ludicrous, to see to what ex- 
tremes these people are driven to explain their conduct and protect 
their protege, Mr. King. Mr. Morrison, who pretends to have pur- 
chased $50,000 worth of property for $14,000, sells it, without know- 
ing why or wherefore, without knowing whether he was asked to sell 
or whether he proposed to sell, or anything about it, for the very sum 
for which he bought it, and seems entirely satisfied with the deal. 
Sidle and Langdon, who purchased it, haven’t the slightest idea how 
they come to purchase it, or why Morrison sold it, or who made the 
overtures for a sale or a purchase, or in fact anything about it. They 
know they hold it in trust to pay off certain creditors of King, but 
what they are going to do with the large surplus that will certainly 
result after paying them all off they are as ignorant as children, but 
hey seem imbued with the pervading idea that, as the scheme was 
entered into to cheat Mr. Canfield, they are religiously bound to keep 
it out of his pockets. It is asa whole the most transparent piece of 
rascality that has come before a court of equity for dissection and ex- 
plosion within our experience. 

Were there nothing but these dubious and devious movements, 
beginning and ending in King to shed light on the subject, there would 
be no doubt left as to his being the principal and residuary beneficiary 
in this property. These are only indications when compared with the 
rest of the testimony. 

King has never fora moment let go his hold on these Fair Grounds. 

He has treated them exactly the same since the stock was sold as 
he did before—as if he was the absolute owner of them —and with the 
acquiescence of all the other parties interested. His efforts, and the 
efforts of his co-conspirators, to cover up his tracks and make it appear 
that it was not he, but some association, that was holding these fairs, 
is a lamentable and withal ridiculous failure, and, while it leaves Mr. 
King as the only party interested, shows conclusively that there was 
some reason why he should have it appear that he was not the real 
party, which confirms our theory. 

Now, we see an attempt to cloak Mr. King as the ‘‘ Northwestern 
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Agricultural and Mechanical Association;” also as the ‘‘ Minnesota 
Agricultural and Mechanical Association,’’ the latter corresponding 
more in sound with the original corporation, to-wit; ‘* The Minneapolis 
Agricultural and Mechanical Association ;” and whatever was most 
likely to deceive would naturally receive the most favor with the con- 
spirators. | 

But who or what were these associations? The pretended Presi- 
dent, Mr. King, was sworn, and gave no explanation. The pretended 
Treasurer, Mr. Hush, had no more idea what it was that he was an 
officer of than if he had never heard of it. The pretented Secretary, Mr. 
Clark, was in equal darkness about what he was Secretary of. Not 
one single individual of all the host of witnesses sworn in the case 
could give any account of what this pretended association was. The 
stereotyped question to all these witnesses was : 

©.—Who composed this association ? 

A.—I could not state. 

©.—Was it a corporation ? 

A.—I don’t know. 

©.—Was it a joint stock association ? 

A.—I don’t know. 

©.—Was it a partnership ? 

A.—I don’t know. 

QO.—Was it Bill King ? 

A.—I don't know. 

Testimony of Sidle, pages 201, 202. 

Mr. King, however, appointed the Treasurer, the Secretary, and 
did everything else connected with the business. He was everywhere 
and always had the head of affairs. He was the party and the only 
one in interest. 

When witnesses come into a Court of Equity and pretend that 
they were officers of a corporation or association year after year, trans- 
acting its business and handling large sums of money for it and can’t 
tell anything about it, not even what it was, and this ignorance is a 
necessary link in the chain of conspiracy to reach a certain result, we 
cannot avoid the conviction that the conspiracy exists, because such 
ignorance cannot in the nature of things be true. Sucha thing never 
was before, and never will be again. It is manufactured for this case 
to shield Mr. King, cheat Mr. Canfield, and deceive this Court. Can 
such puerile nonsense mislead anybody? We have no apprehensions 
on the subject. The Court will undoubtedly see the full stature of Mr. 
King rising out of and standing in each one of these foot prints, and 
will hold he has all along been the real party in interest, and is now 
only awaiting a favorable result of this suit to pocket the surplus of 
these Fair Grounds. 

But there is another fact shown in this case which puts the matter 
at rest and shows that King had an interest all along, and has vet. 

While Sidle and Langdon had the title, and, according to Morri- 
son, his interest had ceased except the repayment of his contribution, 
we find negotiations entered into between Morrison and one D. D. S. 
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Brown, of Rochester, New York, for the purchase of these grounds. 
Who is this Brown that turns up on this occasion? None other than 
an old and tried friend of Mr. King. He wants to buy the Fair Grounds, 
and is willing to doso if he can purchase the interests ofthe contributors 
at a discount. Remember that these grounds were then worth from 
$90,000 to $100,000, and at the outside there was not over $35,000 
due on them to all parties. Morrison endeavored to get several of 
these contributors to take less than was due them, and offered to do 
so himself. 

Evidence of Brown, pages 336 to 345. 

Evidence of Lovejoy, pages 221 to 226. 

Now, why should Morrison and these other parties who were so 
well secured be willing to make such a large discount on their claims, 
and why should Morrison be so willing to run around and secure the dis- 
count for Brown? There can be but one answer to this question. 
It was to favor the interest of Mr. King, and while saving a greater 
residuum for’ him, complicate Mr. Canfield’s chances of ferreting out 
the truth by adding one more transfer and one more secret trust to 
the already ingenious scheme of fraud. Verily, the ways of these 
men were crooked. 

But the evidence does not rest here. In the winter of 1878 Gen. 
John B. Sanborn had an interview with Mr. King, at a time when the 
latter was making preparations for holding one of his fairs. Mr. 
King then and there told Gen. Sanborn what, taken into connection 
with the facts elicited in this case, amounts to a square admission that 
all we claim is true. Sanborn says: 

‘He added that the stock of this corporation owning the Fair 
Grounds had gone to pay a debt that did not equal in amount more 
than one-half the value of the property, and it was in the hands of a 
man, or men, | don’t remember which, that were his friends, and he 
hoped that if they should succeed in holding the property they would 
be satisfied with the money they originally advanced and the interest. 
If they should be so satished and would sive the difference, he would 
have that much to start with again, and that was the only show he had. 
That was the substance of the whole thing.’’ (Sanborn, p. 264 5). 

It will be observed that Gen. Sanborn gave his testimony with 
ereat reluctance. He was, in fact, compelled by the ruling of the 
Court to do so before he would say a word about it. This simply 
proves the truth and sincerity of the disclosure by King, and shows it 
to have been a confidential communication between friends, which 
never would have been made if hc had for a moment suspected that it 
would get to the ears of outsiders. 

This whole statement by King is utterly inconsistent with the 
position claimed in this suit by Baldwin, Knight, Morrison, Sidle, 
Lanedon and all the rest of them. They now disavow any interest 
remaining in King. They have to for the purposes of this suit, because 
if such was the case the Court would subrogate Mr. Canfield to those 
Interests, as a matter of course, and they well know it. But this state- 
ment to Sanborn is in exact harmony with the existence of this covert, 
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secret and fraudulent trust in favor of King, and proves its existence. | 
Men when they go into these combinations do not speak it openly. 
They assure each other with winks and mental reservations that the 
transaction is dona fide all the way through, and then come into court 
ignoring the reality and standing by the fiction. 

But why did not Mr. King, when sworn by the defendants, deny 
this conversation if it was not true? Why did Mr. King not say that 
he had no interest in this fund, and that all these facts and circum- 
stances which we had proved, and which enmesh these conspirators as 
with a net, were not true? Simply because they were true, and so 
thoroughly proven that he dared not deny them. 

He was called by the defendants and his evidence confined to the 
most trivial fact in the case, to-wit: Whether he told Canfield in New 
York that the stock had been pledged, etc. This omission to examine 
Mr. King on all these vital points is as strong admission of their truth 
as we claim them as if he had specifically confessed the whole thing as 
charged in the bill. (Record, p. 377 to 389, King’s testimony). 

There are many other circumstances disclosed by the evidence 
which tend strongly to strengthen our general view of the case as 
stated above, which we do not care to trouble the Court with more 
than a statement of. For instance, take the declaration of trust given 
by Sidle and Langdon to each of the contributors, the Court will find that 
it differs from all papers of the kind that have preceded it. It recites the 
receipt by the trustees of $29,668.73, wherewith to pay off certain debts 
and a deed of an undivided g-10 of the Faia Grounds out of which to 
pay it. They agree to sell the land after one year and pay these debts 
if the proceeds are sufficient, and if not to pay them fo rata. But 
they make no provision for any surplus should the proceeds exceed the 
debts. This is a very extraordinary omission, and the paper having 
been drawn by one of the best and most careful lawyers in the State, 
it is all the more extraordinary, and when we know that these lands 
have always greatly exceeded in value the sum of these debts, this 
omission becomes very significant, and shows that the beneficiary was 
a party whose name it was prudent to conceal. (For this paper see 
Record, page 351.) The Court will see that several of the contribu- 
tors, including Mr. Washburn and Mr. Lovejoy, disclaim any interest 
in the fund beyond their contributions and interest, and that others 
shuffle and equivocate and talk about it going where the law would 
place it. It was for King, and consequently it could not be men- 
tioned. 

Again, the atmosphere of the case, as it might be called, was so 
strongly in favor of King that even the subordinate in the railroad 
office tried to evade the effect of the bill of the Chicago, Milwaukee 
and St. Paul Railway being made out to W. S. King, and did his 
utmost to make it appear that the real debtor was one of these fhc- 
titious associations, about the existence of which no one knew any- 
thing. 7 : 
See the testimony of T. A. Brand, pages 253 to 258. 

This effect is simply illustrative of the general sentiment of the 
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community of Minneapolis to protect King and to aid and abet this 
conspiracy for his benefit. The Court will, of course, see through the 
whole affair, and not be deceived by such shallow pretenses. 

A very strong point in our favor, and against these conspirators, 
is found in the fact that none of the parties to this whole transaction 
could be induced to disclose how much Mr. King received from these 
fairs. Mr. Hush don’t know (page 252); Mr. Clark don’t know (page 
328); Mr. Sidle don’t know, and Mr. King was not asked. 

Now, we ask this Court if some explanation of so important an 
item in this consideration as the above is not demanded and required 
of these defendants? Is not this Court entitled to know whether 
Kine was or was not receiving large sums from these fairs—sufficient, 
perhaps, to clear off all the debts against him for which these grounds 
stood pledged, and to leave them free to Canfield, who holds the only 
equity on them except these contributors, and we deny that they have 
any ? Has not Canfield a right to know whether King has not received 
money enough to liberate the Fair Grounds from all his debts, so that 
they can be appropriated to the satisfaction of his paramount equities ? 

We claim that when such bad faith is exhibited by defendants, 
charged as these are with a conspiracy to defraud the complainant out 
of a fortune, and against whom such volumes of evidence has been 
produced, the Court is bound to presume everything against them, 
and save the complainant’s equities intact if there is a possible way of 
arriving at such a result. 

That King, and Clark, his pretended Secretary of his numerous 
fictitious associations, were getting large sums of money out of these 
fairs, ave, so large that for the purposes of this case they dared not 
mention the amounts, clearly appears from the testimony of Clark. 

Referring to the year 1879, Mr. Clark was asked (on page 330) 
the following questions : 

O.—Did you receive any compensation for your time and labor 
that year ? 

A.—Yes, sir. 

V.—Who paid it to you ? 

A.-——Mr. Sidle. 

O.—As Treasurer ? 

A —I can’t say he did as Treasurer, but he had charge of all the 
money and paid all the bills. He paid me and settled with me for my 
services. 

O.—How much ? 

A.—T decline to answer. 

VY.—Who paid the amount that you was paid ? 

A —I named asum that I thought I ought to have to Col. King. 
He gave me a note to Mr. Sidle, telling him that he thought I ought 
to be paid so much, and Mr. Sidle paid me. 

V.— Did that cover the services for both fairs or only the fair of 
1379? 

A.— It was in full for services rendered from the fair of 1878 up to 
the year 1879, including both fairs. 
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Q.—Did Mr. King, to your knowledge, receive any portion of 
those moneys ? 

A.—No, sir; not to my knowledge. 

Now, why did Mr. Clark decline to give the amount he received? 

If it was an honest wage for an honest work, why any need of secrecy? 
The only conclusion to be drawn from such testimony, considered with 
the silence of King on the subject, is that they appropriated a sum so 
large that they dare not disclose it in this suit; and what gives force 
to this view of the case and casts additional suspici »n on the whole ° 
manipulation by King, Hush, Sidle and Clark, is that Sidle and Lang- 
don, in their disbursement of the immense receipts of these fairs, were 
under the absolute dominion of King, paid to whom he directed, and 
never kept a note of a single transaction or disbursement. Read Mr. 
Sidle’s testimony on all these points, on pages 200 and 201, and see if 
we overstate the point. 

The Court must remember that these trustees for King (Sidle and 

Langdon) were men of figures and business. Sidle was President of the 
largest bank in Minneapolis, and Langdon a man engaged in extensive 
business. Does this Court suppose that either of these men ever, in 
any other transaction, received and disbursed tens of thousands of dol- 
lars for other people and never kept a figure to show for it? It is part 
and parcel of this conspiracy, and can be accounted for in no other 
way. 
We will not impose upon the Court any further special considera- 
tions or points arising from this testimony. We will close the discus- 
sion of the question of fact as to whether we have sustained the allega- 
tions of our bill concerning this conspiracy to detraud Mr. Canfield by 
an appeal to the Court to read carefully the testimony of Mr. D. Mor- 
rison, Mr. Jacob Sidle, Mr. Charles Clark, Mr. R. J. Baldwin, Clinton 
Morrison and the rest of them, for the purpose of experiencing the 
general effect it will produce on the mind. They are all friends of 
King and enemies of Canfield. We had toresort to the conspirators 
to prove the conspiracy. The Court after such reading will find its 
mind irresistibly imbued with the belief that these witnesses are 
all struggling to cover up something or somebody; that none of them 
are telling a straight, plain story; that there is a mysterious somebody 
behind the scenes, prompting all the moves in the game, pulling all 
the wires and controlling the results, and that that person is none 
other, and can be none other, than Wm. S. King. 

If any doubt should be raised about our having sought the proper 
remedy in this case, we cite 2 Story’s Equity, $ 1032; Hasbrouck vs. 
Vandervort, 4 Sanford, N. Y. 74, and the general doctrine that fraud 
always gives jurisdiction to equity. 

1 Story’s Equity, § 59-60. 

On the point of the acts and declarations of one conspirator being 
admissible in evidence against his co-conspirators we cite 1 Greenleaf 
on Evidence, § III. 

The doctrine is contained in the following extract : 

‘‘Here a foundation must be laid, by proof sufficient in the opin- 
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ion of the Judge, to establish prima facie the fact of conspiracy between 
the parties, or proper to be laid before the jury, as tending to establish 
such fact.”’ 

When such foundation is once laid the acts and declarations of 
each are, in contemplation of law, the acts and declarations of all. 

Now, what relief is the complainant entitled to, should the Court 
sustain his theory of this cause? 

We claim, frst, that there should be a decree setting aside the 
sale of the stock of the Minneapolis Agricultural and Mechanical 
Association to Mr. Knight, and the stock be decreed to be the prop- 
erty of the complainant, discharged of all liens to any person or cor- 
poration. 

If the sale is set aside the stock is relieved of liens, because the 
only liens that were on it when sold were the debt of the bank for 
$13,000, which was paid by the proceeds of the sale, being the check 
of Knight, endorsed by Harrison, and this debt of the bank being the 
only one that could possibly attach to the stock, 

But if it should be claimed that the debt of Knight to Harrison of 
$13,000 for his endorsement of the check should attach to the stock, 
we answer that such debt was paid by Knight with the notes of Mor- 
rison which he received for nine-tenths of the stock and turned over to 
Harrison. 

And should it be claimed that the turning over of these notes to 
Harrison did not in fact pay the debt to him, we answer that these 
Morrison notes were in fact paid out of the voluntary contributions 
made for King’s benefit, and Morrison produced them in Court on his 
examination. 

And should it be claimed that the voluntary contributors for the 
payment of King’s debts ought to have a lien on the stock, we answer 
that they were mere volunteers with full notice of complainant’s rights 
and claims and all their equities (if they could have any under the cir- 
cumstances) are subordinate to complainant’s for two reasons: F7rs?, 
because they took with such notice; and second, their advances, being 
in aid of King, can never raise in their favor an equity as against 
Canfield higher than King himself could hold, and as to the stock and 
the Fair Grounds, Canfield holding King’s warranty deed for the same, 
his equities must always be paramount to King’s. So the stock must 
eo to Canfield free from all liens. 

The only error made by the Court below is that it charged any- 
thing upon the stock or land, but as we have not appealed from this 
part of the decision, we suppose we will not be entitled to raise the 
question here. The decree of the Court below should be affirmed. 
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The counsel for appellee seem dissatisfied with some of 
the findings of the court below and attempt to open sev- 
eral settled poimts for consideration. 


It is claimed that the pledge of stock was released by 
an agreement on part of the State Bank to receive 356,000 
of Nerthern Pacific Bonds in exchange. The transaction 


on which this claim is based occurred about August 22, 
1873, and is fully detailed in the answer of Sidle and Lang- 


y) 


-_ 


don, pages 105 to 107. There was then computed to be 
due $32,041,°°,, being the 510,000 necessary for return of 
the Baldwin Gas Stock, and the remainder the sum due on 
the King notes. It will be plainly seen, that this was not 
an executed contract. It was merely an agreement to re- 
lease the stock upon receiving the bonds. The order given 
by King was made to enable the substitution to be made, 
and to operate as a receipt go Canfield, in case of his de- 
livery of the bonds to the bank or its agent. Had it been 
intended to release the stock upon King’s mere promise to 
pay bonds, then the stock would have been delivered to 
him at once. Instead of this, it was sent to the Park 
Bank of New York, to be delivered to Canfield or King 
only upon receipt of the bonds. It was but an ordinary 
business mode of having the substitution made with safety 
to all parties. It was an executory and dependent con- 
tract, and so understood by both King and the bank. The 
bank consented to such mode of substitution to aeeommo- 
date King. It was willing, and probably anxious, to have 
his notes paid. But it would be unreasonable to suppose 
that it intended to release good security, and return but a 
personal obligation. It would have thus run the risk of 
its own interest in the pledge, and have become lable to 
Brackett for lis surplus therein. 

The court below has found against this claim, and says 
(see page 133 of Record) as follows : “ The State National 
* Bank, on July 16th, 1877, held as collateral security for 
‘* the payment of King’s notes the S00 shares of stock, 


‘which represented the entire corporate property of the 
‘“ Minneapolis Agricultural and Mechanical Association, 
“ Gomprising 70 acres of land, and had a right to sell the 
“ pledged stock, all the notes being past due and unpaid.” 


II. 


Counsel for appellee claim the sale bad, because all the 
stock was all sold at one time ; that it was held by distinct 
pledges and should have been sold separately. 
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But it is not true that the pledges separated the stock. 
It is true that the bank first held 100 shares as pledged 
for King’s notes to Mendenhall of 36,250, and also 200 
shares as pledged for King’s notes to Brackett of 314,000, 
the bank standing as Brackett’s trustee and representing 
him entirely. It is also true that the remaining 500 shares 
were pledged for all the notes. But there was a further 
pledge, of all the stock, for all the notes. 

Baldwin testities on page 161 as follows: * Subsequent 
* to the time that the bank received the collateral from 
* Brackett and Mendenhall, I made a personal loan to 
‘* Mr. King and received from him 500 shares of the stock 
* of the Minneapolis Agricultural and Mechanical Associ- 
“ tion as collateral for. the personal loan and additional 
* security to the bank for the amount then due on the 
“ paper then held by the bank, dlr. Avng agreeing that the 
“bank might have the whole 800 shares as collateral seeur- 
“ity for the puper which it held, and myself the 500 for the 
‘ personal loan.” 

There is no testimony disputing this, and it 1s sustained 
by King’s evidence, and the court only found, as it was 
bound to find, upon the facts as shown. 

This was a repledge of the stock for all the notes. 
Baldwin was cashier of the bank and representing it. 
Even if acting in individual capacity, he had a right to 
make a binding contract for benefit of the bank and 
Brackett. } 

Follinsbank v. Johnson, 28 Minn., 311. 


In Merchants Nutional Bank v. Hall, 33 N. ., 338, the 
defendant, Sarah EE. Hall, pledged the plaintiff 900 shares 
of stock “as security for any demands the bank may have, 
“from time to time, against Edwin W. Hall” (her hus- 
band). The pledge was held good for existing debts. 
There was no question raised but that such pledge could 
be made. The only point was whether past debts were 
intended to be included. 

In Van Llarcom vs. Broudway Bank, 9 Bosw.( N.Y), 532, 
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the bank loaned money to C, for which it received a pledge 
of his stocks as security. It also discounted several notes 
for him, and received from him a draft on a distant place 
for collection. Before it was known whether draft was 
paid, C applied for the proceeds, saying he must sus- 
pend unless he could receive them immediately. The 
president applying for security, C answered: “The bank 
‘holds all my stocks; they are security for all my dis- 
‘counts and the draft.” It was held that this was pledge 
in presents as security for all the discounts and the draft. 
In Providence Thread Co. vs. Aldrich, 12 R. 1., 77, A 
endorsed W’s notes to enable him to raise funds. W 
pledged the note to P for a debt due, which was af- 
terwards paid. While pledged note was still in P’s 
hands, W wrote to him that he had arranged with his 
creditors for a time, and wished P to carry another debt 
(which W was owing him), and to hold as collateral, as 
before, the note endorsed by A. Held that this was an 
actual pledge, and not a mere offer. 
A pledge of personal property is an executed transac- 

tion and requires no more consideration than a gift. 

Richards vs. Merd, 27 Barb., \78. 

Arthur vs. Brook, 14 Barb., 533. 

Towsley vs. McDonald, 14 Barb., 32. 


There is no evidence that the stock would have sold 
for more in parcels than as a whole. It probably, under 
the circumstances, would not have so sold, except at 
ereater sacrifice. If King or Canfield had desired it of- 
fered in parcels, they should have made such demand at 
time of sale. 

But appellee's counsel say Cantield might have re- 
deemed from one of the pledges and not from the rest. 
He did not offer any such redemption. If he had a right 
to do so, such redemption under his own theory would 
have been greatly to his disadvantage. If he had at- 
tempted redemption from the pledge to Mendenhall, he 
must have paid 310,000 to secure the release of but 100 


a 


?) 


shares. Had he attempted redemption from the pledge to 
Brackett, he must have paid $20,000 and released but 200 
shares. By paying $30,000 he could have redeemed the 


whole. 


ITT. 


The next claim is, that the notice was deceptive and 
prevented Canfield from redeeming. This must be con- 
nected with another contention, that 313,000 only was due 
on the pledge. But this is also error. All King’s notes 
were due and unpaid, and the pledge stood for all. The 
loan of Baldwin had been so far arranged that the pledge 
at time of sale was only claimed for the King notes. 

The notice to King and Canfield appears on page 412 of 
record. It was ample in particulars. It described the 
particular notes for which the pledge was held. Redemp- 
tion was demanded and notice given that sale would be 
made at a specified time and place unless redemption was 
made. The amount necessary to redeem was susceptable 
of easy computation. This notice was served about the 
day of its date, July 17, 1877. 

Secondly. A fair and public notice of sale was duly pub- 
jished, a licensed auctioneer was employed, and the sale 
by him made. See Ex. 4, page 415. 

It was not necessary that the notice to the public should 
state the amount of the hen or the name of the debtor. 
Such is never customary. The public and bidders have 
no interest in this. Such statements only embarrass sales. 
The most numerous sales of pledged property are made by 
pawnbrokers. In these, the circumstances of the len are 
never published. Even in execution sales of personal prop- 
erty, unless specially required by statute, nothing but a 
description of the property is necessary. 

Perkins vs. Spaulding, 2 Mich., 157. 


lV. 
It is also claimed that proceedings in equity should 
have been adopted for sale of the stock. 
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This was a privilege of the pledgee, but not an. obliga- 
tion. There was no intricacy about the matter ; 1t was a 
plain case of pledge. The bank stood alone representing 
all rights of pledgees. — It was trustee for Brackett. It rep- 
resented him entirely. It was bound to look after his in- 
terests as well as its own. What meght be the relative 


interests of the bank and Brackett did not concern the 


pledgeor or his assignee. 
The authorities cited for appellee on this point do not 


support it. 

In Wiste vs. Phelps, 1A Minn., 32, a promissory note 
was pledged without endorsement. It was held that pledgee : | 
might sue in his ownname on the pledged note. Alsothat a 


sale under a decree is only necessary where the terms of 
the pledge restrict to such remedy, or the nature of the 
pledge absolutely requires it. 

2d Bent, Sees, 581 to 583, says that proceedings in 
chancery may be had for sale of the pledge ; but also that 
pledgee is not bound to pursue that course, but may pur- 
sue the common method of selling at auction after demand 
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and notice to the pledgor. 
Ath Neut, Secs. 138, &e., is to the same effect, the author | 
remarking that the sale by auction is the more convenient 
and usual way. 
In Donahue v. Gaable, 38 Cal., 340, the question was 
whether, in case of pledge of a promissory note, proceed- 
ings In chancery could be had for a foreclosure, or whether > 
the pledgee must collect. Held that a foreclosure might . 
be made. Also, that even if the rule requiring collection ( 
had obtained, such would not apply to railroad bonds and 


such matters as pass by delivery. 


In Wheeler v. Newho/d, 16 WN. ¥., 392, it was held in 4. 
case of commercial paper, without any contract as to mode 1 


of sale, that the pledgee must collect. This case was, 
however, decided upon the ground that pledgee had failed 
to give pledgor notice to redeem. 

In Bartlett v. Sohison, 9 Allen, 530, the sale was held 
bad for want of notice to pledgor. It was also held, there 


lord 
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being a double pledge of stock, that the amounts contem- 
plated by both pledges must be paid to redeem. 


Brown v. Lunels, 14th Wisconsin, 693-755, was an action 
brought to restrain sale and compel delivery of certain 
pledged notes on ground that the debt had been paid. The 
principal question was whether equitable action couid be 
maintained to compel delivery of chattels. Held that 
such could be done on ground of the trust relation be- 
between pledgor and pledgee. 


V. 


The next contention for appellee, that which is the bur- 
den of his pleadings and was the chief effort im the court 
below, 1s that throughout the whole transaction from 1873 
on down, there has been a dishonest and fraudulent con- 
spiracy on the part of everybody interested in this matter 
to cheat Canfield and obtain and hold the property in trust 
for William 8. King. | 
As a specimen of intemperate language and groundless 
assertion, I will quote from appellee's brief, on pages 32 
and 33. It says: 
“Tn this case we claim that the conspiracy is proven 
| ‘with greater certainty than any case of the kind that 


ever came under the consideration of a chancellor. We 
| ‘claim that from the beginning of the scheme to the last 
: ‘aet not one honest, dona fide, or straight transaction o¢- 
* curred ; that the testimony of the witnesses, who attempt 

> to place these proceedings on a footing of square busi-_ . 
. ness dealings, is a tissue of evasions, equivocations, and 
’ ‘ falsehoods, not only too transparent to deceive anybody, 
| ‘ but so manifestly insincere and deceptive as to shock the 

‘moral sense of the most superficial reader.” 


4. Who are the men thus charged as being scoundrels and 
{ perjurers 2? Their names appear on page 197 of the record. 


They are men who for more than a quarter of a century 
have enjoyed an honorable reputation second to none 
° ° U { ° ° ryy 4 i 
within the borders of the State of Minnesota. They are 
first among those who have built up the flourishing city of 


8 


Minneapolis, and first among those who have contributed 
to the marvellous development of the State. They are first 
in the financial and manufacturing elements of the com- 
monwealth. Among them are those who have repeatedly 
held the highest offices in the State, and repeatedly repre- 
sented it in the federal halls in this city. Such men are 
not to be lightly charged with such heinous crimes. And 
yet a review of the grounds upon which it is claimed this 
ereat conspiracy is established will show that the wealth 
of assertion is only equalled by poverty of proof. 

The conspiracy department of appellee’s argument com- 
mences on page 2%). 

The first stated ground is, that when the bank agreed 
that King might substitute the bonds for the stock, it did 
not notify Canfield. 

Now the bank had nothing to do with Canfield. He had 
never spoken to any of its officers about the matter. It 
held its securities, and was willing to release for an 
equivalent. King alone was its debtor. It had a right to 
suppose that, if Canfield wished the stock, he would adopt 
some reasonable mode of acquiring it at time of paying his 
consideration. It placed the stock where the exchange 
could be conveniently made contemporaneously with the 
completion of the King-Cantield contract. To claim that 
the conduct of the bank in this was a part of a plan to 
cheat Canfield is the height of absurdity. 

The secon? ground of conspiracy is, that the bank and 
Baldwin sued Canfield to set aside the purported corpora- 
tion deed, and that Ning was a witness on the trial (p. 34 
of appellee's brief). 

The circumstances of this action have been fully de- 
tailed. In view of the fact that the courts of the State 
determined the action in favor of the plaintiffs, and that 
all that King swore to on trial was found to be true, it is 
dificult to see how the maintenance of legal and equitable 
rights can be evidence of a fraudulent conspiracy. 

As further evidence of conspiracy, appellee’s counsel 
say (pp. 34 and 35 of brief), that when the sale was ad- 
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vertised they applied for a restraining order, and that, 
on opposing such application, Baldwin made an affidavit 
to the effect that the stock was still held as security for 
the return of his “ gas stock,” as well as payment of the 
King notes. 

Now this was strictly true. He had ascertained that 
King had paid to the 2d National Bank the amount which 
he had borrowed on the stock, but he had not returned 
the stock. (See Baldwin’s testimony, pages 323 and 324 
of the Record). 

It is probable that Baldwin did not feel much appre- 
hension about the return of the “ gas stock,” after learning 
of the payment to the 2d National Bank. But it had not 
been returned, and until it was he held his hen. 

Third. As further evidence of conspiracy, it is claimed 
that the notice served on King and Canfield claimed some 
“40,000 to be due on the pledge, when only $13,000 was 
due. 

This is not true. It only claimed a pledge for the King 
notes, amounting to some $30,000. It, in effect, notified 
Cantield that he could redeem for that amount at any time 
before sale. Whatever may have been Baldwin's rights, 
it was a notice of waiver of any such claim by the bank 
which had possession of the stock. 

Fourth. Appellee claims that the sale to Kiight, was 
only made to divest Canfield’s equity of redemption and 
to hold in trust for King. : 

The evidence as to this sale has been fully set forth in 
the opening brief of the appellants, and need not be re- 
peated. The court held the sale bad, not because of any 
trust for King, but because it supposed Knight bought for 
the bank. But it has nowhere found, and could not have 
found under the evidence, the fraud charged. 

There is no evidence of more intimate relation between 
the bank and King than between it and its many borrow- 
ers. What object could it have in buying in for King. It 
would simply be holding by the same, lien it had held for 
four years previous. It would get no money out of the 
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transaction. It was in process of liquidation, and cannot 
be presumed to be willing to change an open account for 
secret relations that could be of no advantage and might 
he of much embarrassment. There is no evidence that 
Harrison or Knight were ever in any manner friends of 
King. 

It is said a conspiracy is evident, because Knight 
sold out nine-tenths of his purchase at about the price he 
pud for the whole when the land was worth much more 
money. 

Appellee’s counsel say in their brief that both Harrison 
and Knight testitied that the land was worth $50,000 to 
*60,000 at time of sale. Harrison does not testify at all 
as to values, and Knight that it was worth S600 per acre 
in his opinion. This is not material except as one of the 
many instances of the liability of appellee’s counsel to 
misstate the evidence. 

Knight did not at the time have the land, but only the 
stock. He gives his reason, and it is a natural one. When 
he bought he thought his father-in-law had suggested a 
vood speculation. He knew generally the value of the 
fair grounds, and was willing to risk such a matter outside 
his business. He believed his father-in-law would carry 
him until he could realize from the property or take the 
money from his business. But he ascertained there was 
litigation concerning the title. He had a layman's nat- 
ural abhorrence of a law suit. He was unwilling to risk 
the whole amount, and when he had an opportunity to un- 
load and save a tenth at a small sum he did so. He has 
probably congratulated himself several times since on his 
prudence. The counsel say he paid nothing. He gave an 
obligation which was received as cash. If he had not 
made the sale to Morrison he would have been obliged to 
pay the obligation in cash. 

Hifth. It is claimed that Morrison bought for King and 
paid nothing for the property. 

As to his payment for the property, such point is dis- 


cussed in the main brief. It was shown from the testi- 
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mony that he gave his promissory notes which were good ; 
that he paid one on May 20, 1870, of $4,000 out of his 
general funds, and that the two remaining, due later, were 
paid out of the proceeds of his sale of the lands. . 

There is not a word of testimony within the lids of the 
record either showing, or tending to show, that Morrison 
bought or held in anv manner for King. It 1s said that 
Morrison let King hold fairs on the ground. What of it ? 
The grounds were adapted to that purpose, and he would 
have let them to any one whom he believed would have 
managed a respectable fair. He says, with regard to the 
fair of 1878 (p. 171), “ there was a general understanding 
‘“ between myself and My. King, who wanted the privilege 
of holding a fair there, that I should be paid in some 
way for the use of the grounds what would at least be 
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an equivalent to an interest on the money.” 

The plain meaning of this is, that Morrison agreed with 
King, as representing the Northwestern Association, that 
the grounds might be occupied for a fair at a rental which 
would pay on the amount he paid forthe land. The fair 
would not last over a week, and with preparations and all 
the ground would not be occupied overa month. That the 
rental was not paid does not alter the case. It was but 
one of the many failures of the fair of that year to meet its 
obligations. | 

He also says, page 183: “I had no expectation of being 
reimbursed for purchase money of stock out of proceeds 
of fairs.” | 

Sirth, and last. It is claimed the purchase by Sidle & 
Langdon was but a crowning act of the conspiracy. 

A detailed statement of this purchase is made in the 
opening brief. There is certainly nothing in these circum- 
stances to show any attempt or intention to obtain or main- 
tain any interest in the land for King. 

The animating spirit of the whole transaction was to pay 
ip the “ fair debts” and maintain the reputation of the 
community. Mr. Washburne expresses it when he says (p. 
238 of Record): 
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* | think it was a feeling of local pride, that, holding a 
‘fair with such a flourish of trumpets, it would be dis- 
“ oracetul not to have the bills paid.” 

The debts were not King’s debts, or so regarded. No 
matter who composed the ‘“ Northwestern Association.” 
No matter whether a corporation or partnership, the claims 
were commonly regarded as debts of the place and peo- 
ple where and by whom the fair was held. No matter if 
King was chief manager, and expected profits which never 
came. It is vet the unwritten law of fairs that the citizens 
of the locality must square the deficiencies, or be considered 
disgraced. 

Morrison testifies (p. 186): “IT do not think King re- 
garded these as individual debts. He expected the citi- 
* zens of Minneapolis to contribute towards paying them, 
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as it was for the common interest of the city.” Also on 
p. 187 he testifies that there was no understanding so far 
ws he knew, that the proceeds of the fair of 1879, were to 
be devoted to paving off the amounts contributed by the 
citizens. 

Mr. Oswold, one of the contributors, when asked who 
owned the premiums of the fair of 1878, says (page L194) : 
“ T think it was the Minnesota Agricultural and Mechan- 
‘ical Association, or the Northwestern, I don’t know 
‘which ;” thus showing that he did not regard the ha- 
Inlities as King’s debts, and that he was not contributing 
as a loan to King. 

Myr. Lovejoy, another subscriber, on page —, is asked, 
and answers as follows : 

“State whether or not you understood that W.S. King 
* had a pecuniary interest in the fair grounds ? 

“A. No; I did not understand that he did have, except 
‘* T might have thought he wanted to hold a fair there. 

“Q. For what did you understand that Sidle & Langdon 
‘ held the title to the fair-ground property in trust ? 

“A. It was for all the parties who had contributed and 
‘had advanced amounts and accounts.” 

W. D. Washburne, another subscriber, testifies on page 
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235 that he hac. no knowledge or belief that W.S. King 
had any ultimate interest in the stock and lands, represent- 
ing the “ fair grounds,” in event of the various fairs prov- 
ing successful enough to pay amounts advanced. 

And when asked, page 236, ‘if there was not an un- 
* plied or tacit understanding among the parties interested 
‘in the trust, that any surplus that should exist after pay- 
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ing off the contributions that were made should go to 
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W.S. King, or some one for his benefit,” he replies, * J 
- don'tsee how any one could be a party tosuch understand- 
* ing, except Messrs. Sidle & Langdon. T wasn’t, and had no 


° 


¢ 


understanding bevond what the trust showed, that [was 
* to be rennbursed.” 

Both Sidle & Langdon testify to their whole under- 
standing of the trust, and their is not a word on which to 
found a trust for King or to sustain the gre st conspiracy. 
The burden of showing a trust for King was upon the com- 
plainant. Every party to the transaction might have been 
fully examined, and the fact ascertained, if it was a fact. 
But with the evidence of every witness interrogated on this 
point against the theory, a reading of the whole examina- 
tion will show that such claim was practically abandoned. 

Seventh, But it is said King was allowed to hold fairs 
on the land. The fair held in 1877 was just after the sale 
to Knight, and was held by the State Agricultural Society 
and the Stock Breeders’ Association. The fair of 1878 
was under a permit from Morrison, as before stated. The 
fair of 1879 was allowed. to be held under an agreement 
made by King, as President of the ‘“ Northwestern Associ- 
‘ation,’ for a rental to be paid Sidle and Langdon. The 
fair of L880 was held under an agreement to pay rent to 
same parties. And when Mr. Sidle is asked, on page 206, 
‘af there was any agreement with Win. S. King, that anv 
‘of the surplus or profits of the fair of 1880 were under. 
“any circumstances to be applied on the debts for which 
‘you and Mr. Langdon stood trustees,” he answers, that 
there was no such agreement. 
highth. Another circumstance claimed by appellee as 
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suspicious evidence of conspiracy is that afte: the trust 


was established Morrison was willing to sell lis interest 
therein at a discount to D. D. S. Brown, and endeavored 
to get others to do so. But this was only on condition 
that Brown would obligate himself to hold public fairs on 
the grounds annually for five vears. This was regarded 
by Morrison as of great interest to the community and 
himself. He was a public spirited man and a large owner 
of real estate in the city. He would be relieved from such 
large contributions as he had been called upon to make 
for such purposes. His advantages were no doubt con- 
sidered greater than any loss on his interest. There is not 
the slightest evidence that Brown was buying for Jung. 

Ninth. The conversation between King and John B. 
Sandborn, in which King expressed hopes that the parties 
holding the land might, in event of a surplus, give him 
something. But King does not in this contidential con- 
versation claim the slightest right, or the shghtest under- 
standing between him and the parties to that effect. The 
evidence only tends to show that there was no such under- 
standing. 

Tenth. It is claimed that King must have an interest, 
because the declarations of trust do not provide for dis- 
position of such surplus as might arise over and above 
purchase money and interest. 

The mere failure to make such provision cetinite for the 
parties legally interested, certainly does not give any rights 
to a stranger to the title. It does not show any trust for 
King. It would not be even claimed by appellee that 
there was anything King could enforce; not even any- 
thing that creditors could reach. Rights of this kind 
must have some definite existence. Even if any of the 
parties were willing, as King hoped, to give him such profit 
as they might make, such would not in the least invalidate 
their title. But there is no evidence of any such inten- 
tion. 

If, as appellee’s counsel intimate, it was the intention 
of the trustees and their cestuz que trusts to secure the land 
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for a public fair ground, such was certainly a legitimate 
object. It is possible, though not appearing anywhere 
in evidence, that the trustees, in limiting the words of the 
declaration of trust, may have had in view the possibility 
of funds being raised from the public sufficient to pay their 
investment and to devote the property to permanent public 
use. Such would have been a praiseworthy intention. From 
the character of those interested it is highly probable they 
would have sacrificed all profit for such a result. It was 
certainly no concern of Canfield what they did with the 
land, unless they gave it to King. He could then reach it, 
and then only through the doctrine of enurement, and not 
from any continuing interest in the title. 

The decision of the court below should therefore be en- 
tirely reversed, for want of any evidence to show the re- 
lease, fraud, or conspiracy as alleged. 

EUGENE M. WILSON, 
of Counsel tor Appellants. 
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H. C. HUISKAMP ET AL., &C., VS. THE MOLINE WAGON COMPANY. 1 


1 Citation. 


UNITED STATES OF AMERICA, Sct: 


To the Moline Wagon Company, a corporation, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the. 
second Monday of October, 1883, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the 
western division of the western district of Missouri, in the matter of 
the interplea of Henry C. Huiskamp, Herman J. Huiskamp, and 
Luke Huiskamp, partners under the firm name of Huiskamp Bros., 
as interpleaders, against you, The Moline Wagon Company, in the 
case in the said court wherein you, The Moline Wagon Company, 
are plaintiffs and Jacob Rummel and E. R. Cutler are defendanis, 
and said Huiskamp Bros. are interpleaders and plaintiffs in error, 
and you are defendants in error, to snow cause, if any there be, why 
the judgment against said plaintiffs in error in the said writ of error 
mentioned should not be corrected and speedy justice should not be 
done to the parties in that behalf. 

Witness the Honorable Arnold Krekel, judge of the circuit court 
of the United States for the western division of the western district 
of Missouri, this 9th day of June, A. D. 1883. 

A. KREKEL, Judge. 


We accept due & legal service of this citation this 9th day of 


June, 1883. 
MOLINE WAGON COMPANY. 
JAMES J. PARKS, of 
By PARKS & PLEASANTS, & 
GAGE & LADD, Attys. 


2 Writ of Error. 
UNITED STATES OF AMERICA, 88° 


The President of the United States to the judges of the circuit court 
of the United States for the western division of the western district 
of Missouri, Greeting: 

Because in the record and proceedings and also in the rendition of 
the judgment of a plea which is in the said circuit court before you 
between Henry C. Huiskamp, Herman J. Huiskamp, and Luke Huis- 
kamp, partners under the firm name and style of Huiskamp Bros., 
as interpleaders, and The Moline Wagon Company, a corporation, as 
plaintiffs in the case of The Moline Wagon Company, a corporation, 
against Jacob Rummel and E. R. Cutler, a manifest error has hap- 
pened, to the great damage of the said Huiskamp Bros., as by their 
complaint appears, we, being willing that the error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that [then], under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
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2 HENRY C. HUISKAMP ET AL., &@., VS. 


cerning the same, to the Supreme Court of the United States, together 
with this writ, so that you may have the same at Washington on the 
first day of the next term of our said Court, commencing on the sec- 
ond Monday of October, 1883, to be then and there held, that, the 
record and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the laws and customs of the United 
States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 9th day of June, A. D. 1883. 
f Seal of the United States Circuit Court for the Western 
t District of Missouri, Western Division. \ 
Hf. C. GEISBERG, Clerk. 
Allowed by— 
A. KREKEEL, Judge. 


3 Unirep STATES OF AMERICA, sect: 


In obedience to the within writ, I hereby certify and transmit a 
full and true transeript of the record in the cause therein named to 
the Supreme Court of the United States. 

Done this 16th day of June, A. D. 1885, at office, in Kansas City, 
in the western district of Missourt. 

If. C. GEISBERG, Clerk, 
By WARREN WATSON, 
Deputy Clerk. 


4 Unirep STATES OF AMERICA, sect: 


Pleas and proceedings had before the circuit court of the United 
States for the western division of the western district of Missouri 
in a cause wherein the Moline Wagon Company is plaintiff and 
Jacob Rummel and Ed. kh. Cutler are defendants, and Henry C. 
Huiskamp, Herman J. Wuiskamp, and Luke Huiskamp and inter- 
pleaders, claiming the fund arising from the property seized under 
the attachment. At law. 


5 Be it remembered that heretofore, to wit, in vacation of the 
circuit court of the United States in and for the western di- 

vision of the western district of Misscuri, and on the 3lst day of 

March, A. D. 1880, the following entry appears of record, to wit: 


Morning WaAGonN Co. against J. RUMMEL et al. 


This day a transcript in the above cause is received and filed. 
Said transcript is in words and figures as follows, to wit: 


COMPANY. 


MOLINE WAGON 


THE 


STATE OF MIssourt, pe 
County of Putnam, f °°’ 

Pleas before the circuit court of Putnam county, at a term begun 
and holden in the town of Unionville, county and State aforesaid, 
on the 15th day of March, A. D. 1880, before the Hon. Andrew 
{llison, judge of the 27th judicial circuit of the State of Missouri. 


THE Morinr WaGon Company, a Corporation, Plaintiff, 
against 
JACOB RuMMEL and Ep. Currier, Partners in the Firm Name of 
J. Rummel & Son, Defendants. 


Be it remembered that heretofore, to wit, on the Sth day of Janu- 
ary, A. D. 1880, a petition was filed in the above-entitled cause in 
the office of the clerk of the circuit court in and for the county of 
Putnam in words and figures following, to wit: 


6 Putnam County Cireuit Court. March Term, 1880. 


Tue MonineE WacGon Co., a Corporation, Plaintiff, 
against 
JAcop RumMMeEt and Ep. Curter, Partners in the Firm Name of 
J. Rummel & Son, Defendants. 


Plaintiff states that 1t is a corporation, duly organized under the 
laws of the State of Hlinois, and composed of the following mem- 
bers, to wit, and ; thaton the 15th day of March, 
1879, and continuously for a long time prior thereto, the defendants 
were copartners, doing business at Unionville, Missouri, under the 
firm name of J. Rummel & Son. 

That on said last-named day defendants, by their firm name of J. 
Ruminel & Son, made, executed, and delivered to this plaintiff their 
promissory note, herewith filed, by which they promised, for value 
received, to pay to plaintiff, on January first, 1880, the sum of seven- 
teen hundred and fifty-three dollars and fifty cents, with interest 
thereon at the rate of ten per centum per annum, interest after ma- 
turity, which said sum and all the interest thereon are due this 
plaintiff, unpaid, and for which plaintiff asks judgment. 

Plaintiff, for a second cause of action against defendants, states 
that on the 12 day of July, 1879, the plaintiff being a corporation, as 
stated in the first count of this petition, and the defendants being 

copartners doing business at Unionville, Missouri, as in said 
7 first count stated, the said defendants, by their firm name of 

J. Rummel & Son, made, executed, and delivered to this 
plaintiff their promissory note herewith filed, by which, for value 
received, they promised to pay plaintiff on the first day of January, 
1880, the sum of fifteen hundred and eighty-four dollars and fifty 
cents, with ten per cent. interest per annum after maturity, which 
said sum, and all the interest thereon, are new due plaintiff and 
wholly unpaid, and for which plaintiff asks judgment. 

Plaintiff, for a third cause of action against defendants, states that 
on the 16th day of October, 1879, the plaintiff being a corporation, 
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4 HENRY C. HUISKAMP ET AL., &C., VS. 


as stated in the first count of this petition, and the defendants being 
copartners, doing business at Unionville, Missouri, as in said _ first 
count stated, the said defendants, by their firm name of J. Rummel 
& Son, made, executed, and delivered to this plaintiff their promis- 
sory note herewith filed, by which, for value received, they prom- 
ised to pay this plaintiff, four months after date, the sum of sixteen 
hundred and ninety-two dollars and eleven cents, with ten per cent. 
interest per annum, after maturity, which said sum of money and 
note will be due this plaintiff on the 16th day of February, 1880, 
which is wholly unpaid, and for which plaintiff asks Judgment. 

Plaintiff, for a fourth cause of action against defendant, states that 
on the 15th day of November, 1879, this plaintiff being a corpora- 
tion, as stated in the first count of this petition, and the defendants 
being copartners doing business at Unionville, Missouri, as in said 
first count stated, the defendants, by their firm name of J. Rummel 

and Son, made, executed, and delivered to this plaintiff their 
8 promissory note herewith filed, by which, for value received, 

they promised to pay plaintiff, four months after date, the 
sum of sixteen hundred and fifty dollars, with ten per cent. interest 
per annum after the maturity thereof, which said sum of money and 
note will be due on the 15th day of March, 1880; which sum is 
wholly unpaid, and for which plaintiff asks judgment. 

Plaintiff, for a fifth cause of action against defendants, states that 
on the 19th day of December, 1879, plaintiff being a corporation, as 
stated in the first count of this petition, and the defendants being 
copartners doing business at Unionville, Missouri, as in said _ first 
count stated, the said plaintiffS sold and delivered to defendants, at 
their request, one Moline wagon of the value of fiftv-two dollars and 
fifty cents, an account of which 1s hereto attached, for which defend- 
ants promised to pay plaintiffs on the — day of , 1S—, the said 
sum of fifty-two dollars and fifty cents. 

That defendants have failed, neglected, and refused to pay for said 
wagon, although plaintiff have often demanded the same; that 
said sum is now due plaintiff, and plaintiff asks judgment for the 
same. 


BELL X& MARSHALL, 
FRED. HYDE, Alt’ys. 


And at the same time, to wit, January Sth, 1880, there was also 
filed with the clerk of the circuit court on the part of said plaintiff 
an affidavit in words and figures following, to wit: 


9 In Putnam Circuit Court. March Term, 1880. 


THe Morinr Wacon Company, PI’ff, 
against 
JAcoB RumMen and E. Currier, Def’is. 


This afhant states that the plaintiff in the above-entitled cause has 
a just demand against the defendant therein, now due, except one 
note for sixteen hundred and ninety-two dollars and eleven cents, 
due February 16, 1880, and one note for sixteen hundred and fifty 


a 
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dollars, due March 15, 1880, and that the amount which affiant be- 
lieves the plaintiff ought to recover, after allowing all just credits 
and set-offs, is sixty-seven hundred and twenty-two dollars and 
sixty-one cents, and that this affiant has good reason to believe, and 
does believe, that the defendants have fraudulently conveyed or as- 
signed their property or effects so as to hinder and delay their cred- 
itors; that the defendants have fraudulently concealed, removed, or 
disposed of their property or effects so as to hinder or delay their 
creditors; that defendants are about fraudulently to convey or assign 
their property or effects so as to hinder or delay their creditors. 
N. 8. KETCHUM. 


Subscribed and sworn to before me this 8th day of January, 1880. 
PETER GREGGERS, Clerk. 


And at the same day, to wit, January 8th, 1880, there was filed - 
in the clerk’s office of the cireuit court aforesaid an attachment bond 
in words and figures following, to wit: 


10 Attachment in a Civil Action. 


MouinE Wacon Company, Plaintiff, 
against 
EK. Cutter & JAcosp RumMMEL, Defendants. 


We, The Moline Wagon Company, as principals, and Ira D. Noggle, 
James J. Parks, [and] N.S. Ketchum, as securities, acknowledge our- 
selves to be indebted to the State of Missouri in the sum of thirteen 
thousand and five hundred dollars, for the payment whereof we 
bind ourselves, our heirs, executors, and administrators. The con- 
dition of the above obligation is that whereas The Moline Wagon 
Company, as plaintiffs, are about to commence a suit by attachment 
in the circuit court of Putnam county, State of Missouri, against 
Jacob Rummel and Ed. Cutler, defendants, returnable to the next 
March term thereof, wherein the sum sworn to is six thousand seven 
hundred and twenty-two dollars and sixty-one cents, now, therefore, 
if the said plaintiffs shall prosecute their action without delay and 
with effect, refund all sums of money that may be adjudged to be 
refunded to the defendants or found to have been received by the 
plaintiffs and not justly due to them, and pay all damages and costs 
that may accrue to any defendant or garnishee by reason of the at- 
tachment, or any process or proceeding in the suit or by reason of 
any judgment or process thereon, then this obligation is to be void ; 
otherwise to remain in full force. 

Witness our hands and seals this 8th day of January, A. D. 1880. 


MOLINE WAGON COMPANY, SEAL. | 

By JAMES J. PARKS, Atty. [SEAL. 

JAMES J. PARKS. SEAL. | 

N. S. KETCHUM. [SEAL | 

11 IRA D. NOGGLE. SEAL. | 


Approved this eighth day of January, 1880. 
PETER GREGGERS, Clerk. 
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Whereupon a writ of attachment was issued to the sheriff of Put- 
nam county on the 8th day of January, 1880, in words and figures 
following, to wit: 


STATE OF MIssount, \ a. 
County of Putnam, - 
The State of Missouri to the sheriff of the county of Putnam, Greet- 
ing: 

We command you to attach Jacob Rummel and Ed. Cutler by all 
and singular their lands and tenements, goods, chattels, rights, 
moneys, credits, evidences of debt, and effects, or so much thereof as 
shall be sufficient to satisfy the sum of six thousand seven hundred 
and twenty-two dollars and sixty-one cents, with interest and costs 
of suit, in whose possession soever the same may be found in your 
county, and that you summon Jacob Rummel and Ed. Cutler to be 
and appear in our circuit court of said county of Putnam on the 
first day of the next term thereof, to be holden at the court-house 
in the town of Unionville, in said county of Putnam, on the third 
Monday in March, 1880, then and there to answer the petition of 
the Moline Wagon Company, a copy of which is hereto annexed, and 
that you summon all the persons that you shall find in the posses- 
sion of goods, money, or effeets of the defendant not actually seized 
by you, and all debtors of the defendant, and such other persons as 

the plaintiff or his attorney shall direct as garnishees to be 
12 and appear in our said court at the time and place aforesaid, 

then and there to answer such allegations and interrogatories 
as may be exhibited against them; and have you then and there 
this writ. 

Witness Peter Greggers, clerk of said court, with the seal thereof 
hereto affixed, this Sth day of January, A. D. 1880. 

[SEAL. ] PETER GREGGERS, Clerk. 


And afterwards, to wit, on the 15th day of March, 1880, the sheriff 
returned the writ, with his return in words and figures following, to 
wit: 

STATE OF Missount, ee 
County of Putnam, § “a 

The within writ came to my hands on the ninth day of January, 
1880, on which day I executed the same in said county by deliver- 
ing to defendant, Jacob Rummel, a copy of the writ and petition in 
this cause, and by delivering to defendant, Ed. R. Cutler, a copy of 
this writ. I further executed this writ in the county of Putnam 
aforesaid by levying upon and seizing as the property of defendant, 
Jacob Rummel, all of the following-deseribed real estate, situated in 
sald county, to wit: The west one-third of lot seven, in block two, in 
original plat of Unionville, including the scales thereon, of which 
attachment of said real estate have filed an abstract in the oflice of 
Peter Greggers, circuit clerk and recorder of said county, showing the 
names of the parties tosaid suit, theamountof the debtsued for, the date 
on which I leviedsaid attachment upon said real estate, together with 
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a description ofsaid real estate, for the purpose of being recorded, 
13 and further executed this writ by seizing and taking into my 

possession, as the property of said defendants, thie goods 
and chattels, the same being described in the schedule herewith 
filed. See invoice of Rummel and Son’s dry-goods store, Unionville, 
Mo., Jan. 16th, 1880, attached to this transcript, numbering 38 pages, 
and made a part hereof. And [1] further executed this w rit in said 
county, at 10 o’clock and 45 minutes a. m., on said day, by attach- 
iny in the hands of Geo. W. Barnett and A. D. Christy the notes 
and accounts belonging to said Jacob Rummel, the same not 
being accessible, and by declaring to them that [ attached said goods 
and property in their hands, and by summoning them, as garnishees, 
to appear at the return term of the writ to answer the interrogatories 
which may be exhibited by the plaintiff. I further executed this 
writ in the said county on the 21- day of January, 1880, by attach- 
ing as the property of Jacob Rummel, the said defendant, the fol- 
lowing-described goods and chattels, the same being found in the 
possession of William Cassaday: One wooden building, called a 
warehouse, used for storing grain, and situated near the Burlington 
and Southwestern railroad. depot, in said county, and taking the 
same into my possession, and by declaring to said Cassaday that I 
attached the said property in his hands, and by summoning him, 
as garnishee, to appear at the return term of the writ to answer the 
interrogatories which may be exhibited by the plaintiff, the same 
being done at 10 o’clock and 20 minutes a. m. of said day. 
And further I executed this writ in the said county on the persons 
hereinafter named, and on the days and times stated against each 
name respectively, by declaring to each and every of them, debtors 

of said Ik. R. Cutler and Jacob Rummel, named to me by 
14 plaintiffs in this suit, that I attached in their hands all debts 

due from them to the sald defendants, or either of them, or 
so much thereof as was sufficient to satisfy the debt, interests, and 
costs, and summoning them, as garnishees, to appear at the return 
term of the writ to answer such interrogatories as may be exhibited 
by the plaintiff. 


Jan’y - 1850, at 10.40 a. m. ........~... Rd. R. Cutler. 
nascar septic iim a I’. M. Staley 
Fido bneeenmmiiad Lc salsa deendaidiuaiiicdiingigas 5. 5S. Bennett. 
Bet Oh Whinninecnnmahinaniil saieialeniiiaait Wim. Cassaday. 
BOG Ci Wivintnn cena amie Wm. Hornbaker. 
ST icicheisiesieniaphatennee: viaeiioaialincatimiansataiiiecdedanaeiini I. H. Wentworth. 
SA ee ieceiccass canteen abel lithe iianamiadai es Ketchum Brothers. 
ee ee ae I*. M. Lightfoot. 
i idieiinnss niin inst: daiiabiailaibihialiatid un iaiane S. T°. Fry. 
Se sniincevse inne sie ane: amulets anes avanaai Abraham Mullenax. 
PP. Metis scnsit inseparable sence Ir, Ie. Mullenax. 
a Fi itcicsniigs niensenneteins acne seinen aeatitiaeimaniing A. J. Jones. 
Pe  Beincninchciceds mibainaaiabiaecaen Michael Minicks. 
I ices icine ei: iii John A. Bradshaw. 


in edema nai dailies .~Daniel Pickett. 
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rn ne an ae Thomas Lynch. 
Sarah Brown. 
Joseph Robinson. 
Feb. Benj. Shaw. 
Jan. | William Shaw. 
Feb. Thos. G. Milton. 
a a a John W. Smith. 
Jan. Elihu Stewart. 
Feb. 2: John H. Guffev. 
: C. Bird Guffey. 
John M. Shoemaker. 


John 8. Foley. 
John M. Pollock. 
John B. Sturged. 
Ephraim Choate. 
DeDins taxon sastienesieine sensilla eiintciniomnen ennai George Phillips. 
John Bb. Guffey. 
Tulle Anderson. 
Huiskamp Brothers. 
Wm. Smith, Jr. 
Wm. Smith. 
Richard Summers. 
Wm. Allison. 
J. T. Banthouse. 
W.S. Meyers. 


C. BIRD GUFFEY, 
Sheriff, Putnam Co., Mo. 


To said returned was also attached the invoice of Rummel & Son’s 
dry-goods store, Unionville, Mo. The original is sent with this tran- 
script. 


And afterwards, to wit, ata regular term of the circuit court begun 
and held at the court-house in the town of Unionville, Putnam 
county, Missouri, on the 15th day of March, A. D. 1880, it being the 
ord Monday in March, A. D. 1880, when there was present the Hon. 
Andrew Ellison, judge; C. Bird Guffey, sheriff, and Peter Greggers, 
clerk, and on the same day the following, among other, proceedings 
were had in this cause, to wit: 


16 THe Monine Wacon Company, Plaintiff, 
against 
JAcoB RumMeEt and Ep. Curier, Defendants. 


Now at this day comes the plaintiff, by her attorney, and files a 
certified copy of her license (under the corporate name of Moline 
Wagon Company) to manufacture and sell wagons and carriages at 
the town of Moline, Rock Island county, Illinois. 

Which said license is in words and figures following, to wit: 


THE MOLINE WAGON 


COMPANY. 


To all to whom these presents shall come : 

Know ye that James First, Morris Rosenfield, and Charles A. Ben- 
ser, of the county of Rock Island and State of Illinois, having filed 
in my office a certificate, duly acknowledged, of their organization 
into a joint stock corporation under the name of “ Moline Wagon 
Company,” and having also filed a duplicate thereof in the office of 
the secretary of state, under and by virtue of an act of the General 
Assembly of said State entitled An act to authorize the formation 
of corporations for manufacturing, mining, mechanical, and chemi- 
cal purpose, approved February 18, 1857, for the purpose of manu- 
facturing and selling wagons and carriages at the town of Moline 
for the term of fifty years, now, therefore, I, Samuel P. Hodges, 
clerk of the circuit court within and for the county of Rock Island, 
in the State aforesaid, by virtue of the authority in me vested by 
said act, do hereby license the above-named corporators and _ their 
successors and assigns, under [the] corporate name of Moline Wagon 

Company, to manufacture and sell wagons and carriages at 
17 town of Moline aforesaid for and during the term of fifty 

years from the date hereof, and declare them to be entitled to 
all the benefits and privileges and subject to all the restrictions in 
the act aforesaid contained. 

In testimony whereof I have hereunto set my hand and _ affixed 
the seal of said court, at Rock Island, this first day of February, A. 
D. 1872. 

[SEAL. ] S. P. HODGES, Clerk. 


STATE OF ILLINOTIs, a 
Rock Island County, § ~ 


I, Levi F-. Harson, clerk of the circuit court in and for the county 
of Rock Island and State of Illinois, hereby certify that the forego- 
ing is a full, true, and correct copy of the Heense of the Moline 
Wagon Company, and that the said Moline Wagon Company was 
on the eighth day of January, A. D. 1880, and now is a corporation 
duly organized and existing under and by virtue of the laws of the 
State of I]linois. 

In testimony whereof I have hereunto set my hand and _ affixed 
the seal of the said circuit court of the county of Rock Island and 
State of Illinois this twelfth day of March, A. D. 1880. 

[SEAL. ] LEVI F. HWARSON, Clerk. 


And on the same day, to wit, the 15th day of March, 1880, the 
following other proceedings were had in said cause, to wit: 


THe Mornine Wacon Company, a Corporation, Plaintiff, 
against 
18 JAcoB RumMmern and Ep. R. Curiter, Partners under the Firm 
Nameof J. RumMen & Sons, Defendants. 


Now at this day comes the plaintiff, by er attorneys, and files 
her application for the removal of this cause to the circuit court of 
the United States for the western division of the western district of 
Missouri. 
2—14 
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Which said petition is in words and figures following, to wit: 


Attachment. 


STATE OF MISSOURI, 
County of Putnam, § 


In the Circuit Court of said County, of the March Term, A. D. 1880. 


SS. 


Mo.tiIxneE WaAGon Company vs. J. RUMMEL & SON. 


To the Hon. Andrew Ellison, judge of said court: 

Your petitioner, The Moline Wagon Company, respectfully rep- 
represents and shows to the court that it is plaintiff in a suit of civil 
nature at law now pending in a State court, to wit, the circuit court 
of the county of Putnam and State of Missouri, where the matter 
in dispute exceeds, exclusive of costs, the sum or value of five hun- 
dred (8500) dollars; that your petitioner is a corporation duly or- 
eanized and existing under the laws of the State of Illinois, and 

that it was at ithe time of the commencement of said suit 
19 and now is a citizen of the State of Illinois; that Jacob Rum- 

mel and Edwin R. Cutler are all of the defendants in said 
suit, and were at the time of the commencement of said suit and 
now are each citizens of the State of Missouri, and that in said suit 
there is a controversy between citizens of different States. 

Your petitioner further represents and shows that the present 
term of this court is the term at which said cause could be first tried, 
and that no trial thereof has been had, and that petitioner is entitled 
to remove said cause from this court to the circuit court of the United 
States for the western division of the western district of Missouri, 
and that your petitioner, in compliance with the statutes in such cases 
made and provided, makes and files herewith a bond with good and 
sufficient surety for its entering in said circuit court on the first day 
of its next session a copy of the record of this suit, and for its pay- 
ment of all costs that may be awarded by said circuit court of the 
United States if said court shall hold that this suit was wrongfully 
or improperly removed thereto, and also for its appearing and en- 
tering special bail in this suit, if special bail is originally requisite 
herein. 

The premises considered, your petitioner prays this honorable 
court to accept the petition and bond of your petitioner and proceed 
no further in this suit, and that this suit be removed unto the said 
circuit court of the United States for the western division of the west- 
ern district of Missouri. 

MOLINE WAGON COMPANY, 
By FRED HYDE, 

Il. D. MARSHALL, anp 

JAMES J. PARKS, Its Attorneys. 


20 And on the same day, to wit, the 15th day of March, 1880, 
the following other proceedings were had in said cause, to 
wit: 


THE MOLINE WAGON COMPANY. 


Tut Mortint Wacon Company, a Corporation, Plaintiff, 
against 
Jacop RumMen and Ep. Curnier, Partners of the Firm Name of J. 
Rummel & Son, Defendants. 


Now, at this day, comes the plaintiff, by her attorney, and files her 
affidavit for the removal of this cause from this court to the cireuit 
court of the United States for the western division of the western 
district of Missourt. 

Which aftidavit is in words and figures following, to wit: 


Attachment. 


STATE OF MISSOURT, ha 
County of Putnam, .~ 


In the Circuit Court of said County, of the March Term, A. D. 1880. 
THe Moutine WaGcon Company, Plaintiff, vs. J. RUuMMEL & Son. 


Morris Rosenfield, being first duly sworn, deposes and says that he 
is the president of the Moline Wagon Company, plaintiff in the 
above-entitled cause, now pending in aState court, to wit, the circuit 
court of the county of Putnam and State of Missouri; that he has 

reason to believe and does believe that from prejudice and 
21 local influences he will not be able to obtain justice in such 
State court, to wit, the circuit court of the county of Putnam 


and State of Missour1. 
MORRIS ROSENFIELD. 


STATE OF MIssourt, \ i 
County of Putnam, { - 


Subseribed and sworn to by the said Morris Rosenfield before me, 
Peter Greggers, clerk of the circuit court of the county of Putnam 
and State “of Missouri. this 15th day of March, A. D. 1SS0. 

In witness whereof 1 have hereunto set my hand and afltixed the 
seal of the said circuit court of Putnam county the day and year last 
aforesaid. 


[SEAL. | PETER GREGGERS, Clerk. 


And on the same day, to wit, the 15th day of March, 1880, the fol- 
lowing other proceedings were had in said cause, to wit: 


THE MotinE WaGon Company, a Corporation, Plaintiff, 
against 
Jacop RumMet and Ep. Cutter, Partners in the Firm Name of 
J. Rummel & Son, Defendant-. 


Now at this day comes the plaintiff, by her attorney, and files her 
bond for the removal of this cause to the circuit court of the United 
States for the western division of the western district of Missour1. 

Which bond is in words and figures following, to wit: 


Know all men by these presents that the Moline Wagon Company, 


12 HENRY C. HUISKAMP ET AL., &C., VS. 


a corporation organized and existing under the laws of the 
22 State of Hlinois, as principal, and Geo. Roth, of the county of 

Putnam and State of Missouri, are held and firmly bound 
unto Jacob Rummel and Edwin R. Cutler in the penal sum of five 
hundred dollars, lawful money of the United States, to be paid unto 
the said Jacob Rummel and Edwin R. Catler, their heirs, execu- 
tors, administrators, or assigns; to which payment, well and 
truly to be made, the Moline Wagon Company binds itself, 1ts suc- 
cessors and assigns, and the said George Roth binds himself, his 
heirs, executors, and administrators, and every of them, firmly by 
these presents. 

In witness whereof the said Moline Wagon Company has caused 
these presents to be signed by its president and secretary, and its 
corporate seal to be hereunto attacbed ; and the said Geo. Roth bas 
hereunto set his hand and seal the fifteenth day of March, A. D. 
1880. 

The condition of the above obligation is such that, whereas the 
above-bounden Moline Wagon Company is about to file its petition 
in the circuit court of Putnam — and State of Missouri for the re- 
moval of a certain cause now pending in said circuit court of Put- 
nam county, wherein the said Moline Wagon [Company] is plain- 
tiff and the said Jacob Rummel and Edwin R. Cutler are defend- 
auts, for the removal of said cause from said circuit court of the 
county of Putnam & State of Missouri to the said circuit court of 
the United States for the western division of the western district of 
Missouri, now, therefore, if the said Moline Wagon Company shall 
enter in such circuit court of the United States for the western 
division of the western district of Missouri, on the first day of the 
next session, a copy of the record in such suit, and shall pay all 
costs that may be awarded by the said circuit court of the United 
States, in [and] said circuit court shall hold that such suit was 
wrongfully or improperly removed thereto, and also for their ap- 

pearing and entering special bail in such = suit, if spe- 
23 elal bail was originally requisite therein, then this obligation 
to be void; otherwise to remain in full force, virtue, and 
effect. 
[ SEAL. | MOLINE WAGON COMPANY. 
MORRIS ROSENFIELD, President. 
CHARLES A. BENSER, Sceretary. 
GEO. ROTH. [SEAL. | 


STATE OF Mtssourt, cdi: 
County of Putnam, — 


George Roth, being first duly sworn, deposes and says that he is 
the identical George Roth whose name is signed as surety to the 
foregoing bond, and that he signed the same, and that he is worth 
the sum of five thousand dollars over and above all liabilities and 
exemptions. 


GEO. ROTH. 


NICO NRG Ke ORD OMOEA 


THE MOLINE WAGON COMPANY. 
STATE OF MIssount, 


County of Putnam, f ” 


Subscribed and sworn to by the said Geo. Roth, before me, Peter 
Greggers, clerk of the circuit court in and for the county of Put- 
nam and State of Missouri, this 15th day of March, A. D. 1880, and 
I hereby certify that the surety on the foregoing bond is good and 
sufficient for the amount therein named. In witness whereof I have 
hereunto set my hand and aftixed the seal of the circuit court of the 
county of Putnam and State of Missouri the day and year last 
aforesaid. 


[SEAL. ] PETER GREGGERS, Clerk. 


And on the same day, to wit, the 15th day of March, 1880, the 
following other proceedings were had in said cause, to wit: 


24 Attachment. 


THe Moriine WaGon Company, a Corporation, Plaintiff, 
against 
JAcoB RummMent & Ep. Curier, Partners in the Firm Name of J. 
RumMeEL & Son, Defendant. 


Now, on this day the application of the plaintiff for the removal 
of this cause to the circuit court of the United States for the west- 
ern division of the western district of Missouri coming on to be 
heard, and both parties appearing by their respective attorneys, and 
the petition, affidavit, and bond filed by plaintiff being seen and 
heard, the same are deemed sufficient and in due form. It is therefore 
considered by the court that the plaintiff’s application for the re- 
moval of said cause be, and the same is hereby, granted, and it 
is ordered that the clerk of this court make out and duly certify a 
transcript of the record and proceedings in this cause to be filed in 
the oftice of the clerk of the said circuit court of the United States 
for the western division of the western district of Missouri, as re- 
quired by law, and will attach to such transcript the notes, account, 
and any exhibit filed in said cause, making out and retaining on 
file copies of such papers. 

STATE OF Missourt, \ 


+ SS 
County of Putnam, f 


I, Peter Greggers, clerk of the circuit court within and for the 
county and State aforesaid, certify the above and foregoing is a full, 
true, and complete transcript of the records and proceedings in the 
eause of “The Moline Wagon Company against Jacob Rummel and 
Ed. R. Cutler,” attachment, as fullyas the same appears of record and 

on file in my said office, and attached to this transcript are 
25 the original notes, account, and inventory of the goods of J. 

Rummel & Son, of which copies have been retained in my 
office. 

Witness my hand as clerk, with the seal of said circuit -— affixed, at 
office in Unionville, Putnam county, Missouri, this 24th day of 
March, 1880. 

[SEAL. ] — PETER GREGGERS, Clerk. 
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P. O., Unionville, State Mo. 
MoutneE, Iuts., July 12th, 1879. 
January first after date we promise to pay to the order of Moline 
Wagon Company fifteen hundred & eighty-four & ;°,°5 dollars, with 


exchange or express charges, payable at Unionville, Mo., with ten 
per cent. interest per anhum after maturity. Value received. No. 


3400-4. 
J. RUMMEL & SON. 
No. 7742. Due January Ist, ’80. 


P. O., Unionville, State Mo. 


$1,745.50. Motine, Iuus., ch 15th, 1879. 
January first, 1880, after date we promise to pay to the order of 


Moline Wagon Company seventeen hundred and forty-three & ;5,°5 
dollars, with exchange or express charges, payable at Unionville, 
Mo., with ten per cent. Interest per annum after maturity. Value 


received. No. 34000. 
J. RUMMEL & SON. 
No. 7457. Due January 1-4, ’80. 


26 P. O., Unionville, State Mo. 

$1,650.00. Mon Ink, Itus., Nov. 15, 1879. 

our months after date we promise to pay to the order of Moline 
Wagon Company sixteen hundred and _ fifty dollars, payable at 
Unionville, Mo. (Marshall’s Bank), with ten per cent. interest per 
annum after maturity. Value received. 

J. RUMMEL & SON. 
No. 8145. Due March 15, ’80. 


P. O., Unionville, State Mo. 

$1,692.11. Mo. Ine, Itus., Oct 16th, 1879 

Four months after di ate we promise to pay to “~ order 4 Micline 
Wagon Company sixteen hundred and ninety-two and 7)/, dollars, 
with exchange or express charges, payable at Unionville, Mo., with 
ten per cent. interest per annum after maturity. Value received. 

. J. RUMMEL & SON. 
No. 8098. Due Feb. 16-19, ’79. 


Mo.Ine, I1t., Jan’y 5, 1880. 
J. Rummel & Son, Unionville, Mo., to Moline Wagon Company, Dr. 
Dee. 19, 1879. 1 wagon, 2? x 8, com.__-- sidaneiesiiite imiteiaianiaiiaals $52 50 


Invoice of J. Rummel & Son’s Dry-Goods Store. 


THE MOLINE WAGON 


COMPANY. 


UNIONVILLE, Mo., Jan. 16th, 1880. 


27 Invoice Ac. of J. Rummel & Son, Unionville, Mo. 
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35 cab Geb Gin Gp Cie Gi Sim Ce ae ah om Ob tin 6b Gb Om Gb DD Oe Ge OD ee a OO Gn en Os ew a ab ae OO 


r 
16 violin strings, 15 


1 cigar stand 


2,137 78 


. tek tk bok LOR OR dO bed bt 69 (OD FS St Cn 09 = DD 
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DE GE oe ccie cen sas cms simian a 
1 , 


I ia nial de essbllilienienanadinicedaniiadiaadiiaes 
Se NE I TI icity rses enw: sen teeiiaiensnitainiiah einai aeanmiane 
3 bottles hair-oil, 162 | 

5 shawl pins 

1 set furs 

1 

8 mirrors, 10 

3 boxes machine att’ch’s, 25.-._.._-_____-____--- 
10 silver rings 


8 


1 
2 
2 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 


Am’t for’d 
1 set jewelry 
badge 
6 buttons 
1 charm 
2 sun-glasses 
5 set buttons, 7 
1 
7 collar 
I IG Faces erste aren sticitininlaniticaniarancainiiainiatiies 
1 “ ear drops 
1 shirt stud 
1 toilet set 
2 pr vaces, 1 
1 
1 
1 box trinkets 
DF Rik ccna ce memati nmin 
3 pickle dishes, 25 
2 glasses, 75 
SS ininennuncnmanaininmmeindumnte Sees 
1 box soap 
4 mottoes, 10 


66 


a i Ser Pa SST RRR PIS Ng Rast ge aE LRT PRC a 


i iN eI our SS in 
2 : ‘rsa .. ee 


21 


2,183 98 


BE, eet a ingly 
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pocket- a 7 viiinnansihedesactandestiidbiiiaenaanien: slaimeianiie 


10 
10 


vo 

11 pr bracelets 

D> POI CII, BG io cic ce ess iiennmeierenicnnscnmniatiiid _ 
1 bank 

2 fur caps, 30 

9 neckties, 30 

2 é . 

10 


od 


I io ineiitihiiitien trict citicininieiniiannaainmseenidanpinin i 
J thread stand 
> plumes, 16 
(a 
20 hat flow ers, 10 
11 15 
30 
15 
7 
1 fur cap 
130 spools silk, 3) 
80 7 
P28 éé . 
COORG TY GOO CRRG niin nin cecenn enema emi 
1,055 spool thread, 3 
286 . ee ene AN IE 
G drawers & 900i C800.....« <0 6 concn ncn cnnseun 
15 boxes thread, 36 
48 rushes, « 32 ie ecedeihioetarenlaeaceiiieennaimaialtainiinaliiieaiuapeiil 
1l ¢é 
12 pr —. 87 
17 6c éé 
18 6c 6c 
2 ladies’ a... s, 70 
1 set cuffs & collar 
2 ladies’ h’d’k’fs, 50 
25 collars, 3 
aN <ecidbaciauatibatiaaiueiiitaaiaiaaaadiiaiiaie 
8 cuffs & collar, 373 
7 chair tidies, 12 sh ns inapiasatanaedemptaeaiiil iadaiadate amma baiaai 


2,004 88 


THE MOLINE WAGON COMPANY. 


38 BS Gi iccitiaticaiianistataninindwsinn 2,004 88 
1 box thimbles 50 

2 box bobbins 50 
1 spool wire 00 
8 chromos, 10 SO 
6 spectacles, 14 84 
26 10 
6 | 10 
48 

05 

12 scanes flo-s 12 
.1 baby hood 75 


me yas: chenil-c, 123...................... .... 
10 | 

3 ladies’ ties, 83 
12 

5) 

2 

10 yds. chiniel-, 5 
4 hair-pins, 20 

1 doz. rushes 

5 ties, 20 


7 

2 h’k’fs, 15 

2 suspenders, 30 

1 mirror 

4 cuffs & collars, 14 
8 corsets, 75 

5 6c 

10 p’r steals corsets, 5 
2 coats, rubber, 3.35 
4 collars, 18 

90 needles, 2 


2.402 09 


Prd ped fed fed fed peek fed fed fed pd ed fed ped 


ell eel ell ll el ll ola ee EO eee ee 
H DD CO CTR OT DD DDE DD 09 DD DD DD O1bDD DD DD 6D 


>» ¥ 


D 


a 
Te ee ee EE Te Tee 
TT a ee ee 


1 
1 
] 
1 
1 
] 
1 
I 
) 


. 


IE IR os aiccccsisncsiecni-teitaniinitiiiatliteainiibai saben 


1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
J 


CQOcPWWWWWURWKELNUODADWDAOMMNs4 


1 

2 

53 

2 

5 

3) 

1 spring overcoat 
2 coats, 5.00 
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9 p’r- cloth pants, 3.50 
7 boys’ “ 

1 
1 
1 


Al Am’t for’d 
1 pr pants 
pr pants 


1 
1 
1 
1 
1 
4) 
o 
f 
f 
f 
f 
7 
8 
1 
2 
4 
o 
4 
5 


BI ieuistacatecnetemencnithine niainetinaliah von -icieuaas hacia 


Snir tesisiriniasheticnasstbainiitehileaiemnuaesiitncciianaisitaaiiaig 
12 flannel shirts, 1.40 

7 és é< 5 

8 boys’ dusters 

1& vests, 1.25 


hee 
bo 


4 boys’ vests, 50 
5 1.20 
10 

3 pr pants, 2.50 


42 Am’t for’d 
3 pr pants, 2.50 

3 pr pants, 3 

5 2 


302 yds. Augusta Am., 73 
538 “ Lawrence L L, 7 
4—194 


o0 
OO 


50 


> dO 


2.808 34 


_" 
= SH CIM TR DWH DATS OM dD O19 DOOD WOO 


—— 


ot 
OO 
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Pe iy nee rae ee ™ 
Knickerbocker, 17 


printing-press & outfit 
high stool 
stove & pipe 
FF weir we ticiviien eins ineciseeemaetivorntaen 
1 chair 
5 sé 
FURIE GIGS: ssitiicn ccciisntnaiiiiunciianainineaii 
1 platform “ 
1 skeleton & clothes 
793 tb paper, 8 
48ib “ 8 
500 No. 1 bags 
400 “ 83 
500 “10 
D00 “ 6 


peed 
oo) Tam) 


met CURDS COULD  bO 


1 
2 
1 


421 Am’t for’d 
78 pieces lot ribbon 

16 hair nets, 8 

28 p’r hose, 28 


Or oo 


CNR psaTe © © 


ES eS boe 
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8 p’r gloves, 75 
12 1.37 


] 


8 
6 
7 
6 
6 
8 
1 
6 
7 


3,464 29 
43 Am’t for’d 

4 pr rubber gloves, 1.25-.-----------_-- 
7 pr rubber gloves, 14 
8 18 
4 ; f 
12 
2 
6 
7 
18 p’r suspenders, 10 

30 

13 


12 
10 


RA CO DO DOR 


—" 


be OD ee 
| 


5 suits ladies’ night-wear, 2.50 

1 box ball fringe 

ee DE oie enceanimnnnieninnssininmmnnaineniaie 
1 box embroidery | 
CRG, D6 ccnnen sanmeninwsnnmd imu m 
1 “ hood 

1 box ruffling 

I eT icine socen:saceisbiniecebimndenii geliebulesicinsieapeleaniuadeiiin . 
1 basket 

SF 0 I Bitncnnt ccnnmmanasinnncnnmnan 
47 pieces beads & paper, 3 

1 box flowers : 

1 “ corset laces 


At 
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Oe a iiss isis aie inline kik ai eeae iced nines, 
1 | ) 

13 doz. buttons, 15 

10 boxes brass buttons, lo 


3 sets knitting pins 
22 gross shirt buttons, 20 
65 doz. buttons, 


50 1AM WICKS —. .cnieiininwnmsn idan nine tntianiiont-ain - 
60 Vale. DORN, Th si iinieinmnnnnn oaccsanaii 
36 6 

14 yore’ Grimanind, DO onc ccwinnncinusc samme . 
Se, Gace cxsinisicinisivntiapasanihiindldnaiiiniat eouenicidsdiitinipitiias ‘ 
7 

10 


DMC OF WOE RMR te 


20 ladies’ girdler, 10 

14 yds. cord, 5 

10 

36 balls “ 

7 

9 doz. F, onal, 48 

3 pr mits, 16 

Opr cloves, nih hail ilimtonionb esac nilapaaicabaiens i. 

4 “ ST ilcsitisnienesecubsiilanbiag asain daniesataiiiepsabibenitacebasii 

3,091 39 


45 Am’t for’d 

6 p’r gloves, - wasnt ilaehstediinaniniiiinicmnicuintinn 
9 
3) 
1 glove stretcher 7 
OE RR We ct ceienitesinvinitiiaamnaiaianan 


393 pr bracelets, 5 
1 bunch wire cord 


48 p’r hose, 7 
6 


Hm > bo Co DD rR OC Fe O11 CO 
“I © 
pm 


CS at 
bo 
bo RS CD F bo 


10 

2 

3 rubber guards, 8 
1 box braid 


46 Am’t for’d —_— 
29 p’r hose, 21 

255 yds. lining, 9 

3 gross shoe laces, 27 

G6 “* books & eyes, Wi ncnws +2 sone nennue 

33 “ combs, § 


40 papers ct Gs 

2 switches, 2 | 

24 rolls br ‘aid, I ssn: sninsseapctiveieicdiacesniiibnneiedicdediiaiiaiadaaidnlale 
5 bolts ye 

18 bunches “ 

31 rolls ” 

24 bolts “ 

6 pieces trimming 

18 tassles, 10 

13 spools thread, 8 

304 yds. Canton flannel, ; 

196 “ 

99 6c iT 

4 p’r col. blankets, 1.00 

34“ white “ ESA aera ee ee 
306 yds. Utica Mo., 

O10 Lawrence. L. L., 

109 “ Augusta A, 
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Lewiston duck, 
York " 
Denines, 
Boston duck, 


Am/’t for’d 
235 yds. duck, 
107 yds. Lewiston duck, 
54 Canton flannel, 
450 Alabama plaids, 
195 Forest Hill “ 
84 Arlington shirting, 8 
6s 


Do 


94 6 

65 yds. shirting, 

55 Alabama plaids, 

50 Economy shirting, 83 
48 lining, ae ee PO 
OO dress goods, eh indeiinhisnitecmmnimiaiineiien 
28 flannel, 

28 water-proof, 

25 eingham, 

15 

13 

27 

22 

29 

23 

- 

18 

14 

23 


10 


peek p> 
Co OG 


pme 


— 
BERT R ORE BRO 


bb pa 


alipaca, 
Italian cloth, 
lawn, 


percale, 


2 
4,062 10 
0 


Am’t for’d 

25 yds. gingham, 10 
DFU cscs csnnosersrsesins entticannina bimini ne uenirecionmnmaniaiiiin 
22 yds. lining, 10 
35 “ eambrick, 5 
tf D 
47 
30 
46 
14 


bo bo me DD et eR DO OLR 
© ? 


bor bo bo bo 
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bS 
SS Cui Si re bo — sen 


ped ped 


flannel, 22__- 
ladies’ cloth, 65 


rT = 


46 cambric, 10 


MmOWN PWD NNR eH too 


49 Am’t for’d 
27 yds. bieach mo., 10 

2 shawls, 1.25 

1 

2 

1 jacket 

168 aprons, 3 

1 yd. fringe 

12 ~—s cord, 2 

12 __sfringe, 10 

12 O 


ae 


velvet, 50 


Nim Poo IND 


RS | bolt 


os BE WORSE OR Wood OR 


ee oO 
OU GD me tims 


bed et eet CODD COR OD eS 


4,195 73 


HENRY C. HUISKAMP ET AL., &C., VS. 


bead fringe, 6 
“16 


4 
Box, traps, &c 
2 yds. fringe, 2 
ee I BR tis cvecinisiccscinsipienaitnnsiatiiiaieeiaesoniiiincmcnnss - 
“ satinet 


1 
4 
1 
4 
1 
1 


14 
30 
34 
00 
(4 
79 
31 
25 
00 
00 


Am’t for’d 
1 yd. satinet 
23 yds. silk, 1.5 


1 


CO | 


Ot bo Fe He DO 


bo So 


yds. insertion, 5 
embroidery, 14 
25 


o 
2 
2 
5) 
3 
] 
1 
4 
o 


7 fascinators, 20_.--.-.-___- SEE aR OY a 
3 hoods, 30 
T PERO TURO TOD BO icin < ccieiowinndiwnenmnne 


SO a Not oe RO Conk 


O35 
OO 
70 
56 
87 
48 
02 
oO 
60 


23 
1 box envelopes 


4261 03 


4,319 38 
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1 lot paper & pass-books 
39 jm dress goods, 25 
“water-proof, 98 


66 éé 


6c 


HORE CLOH EOD O&O 


grass cloth, 16 
worsted, 18 


6é 


I I, Fi icc esi inattention 


66 


he, 57 


4,419 61 
Am/’t for’d 
113 yds. cashmere, 55 
} yds. cashmere, 55 
grenadine, 11 
worsted, 16 


PNM ODHeH DH 
} o> 


~jJ — 


40 “ meg Fs enearammenenintt el aie acenininaiainentin 
1 — worsted, 15 


hah 


bo OWN AORN NANUIA SOM Or 


Am’t for’d 
45 yds. worsted, 163__-___.--.-.---2---- 
4 yds. worsted, 18 
20 


9 
Te ests sisted preteteiessniecnnesiieisttnnseninoin 
18 yds. lace, 16 


OP as st eb ee ee em ee Oe eee 


7 
4 
1 
6 
5 
f 
1 
1 
2 
1 
1 


Daw weeneoccwm: a 


embroidery, 10 
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24 lace, 3 
28 o 


Am’t for’d 
57 yds. embroidery, 8 
yds. embroidery, 9 


15 


ht bo Co DS 


180 1 

8 shirt fronts, 15 
10 14 
6 


and 


24 napkins, 5 
6 5 

18 

1 towel 

2 PR: WOE, Bow nen anenininemnemnen 


4,709 24 
Am/’t for’d 
3 yds. vailing, 30 
DE, TN, Bin ciate ensimwmmnnmninénanne 
15 > 
26 
64 boxes collars, 5 
2 fur caps, 1 
30 ladies’ hats, 50 
2 boxes jewelry, 1 
icin nihenennaiiahaicmeiaanendinnn nn enincueN 
6 white vests, 1 
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25 paper mats, 3 

25 10 

12 ladies’ summer suits, 50 ioslinsauaieidinetiiarasiitid anita 
2 

1 box lamp-flues, 10 

40 yds. carpet paper, 5 

28 bu. beans, 1.00 

50 yds. carpet paper, 5 

NU Fiat nica eins sheemanndlinieeaiiinne anemtiadmeaniitiiimnenien 


bo 


COMOROS RD Db 
nN 


1 lounge 
1 bedstead 
1 beaureau 


1 stove & fixtures 

G sewing-machines, 5 

4 doz. brooms, 2.00 

2 tobacco cutters, 1.50 

4 doz. straw hats, 60 

1 lounge 

2 stools, iron, 50 

SD ences nests tinetieniea tana siaiaeiiainadiieleliilee 
1 billiard table, 10.00 

1 feed-cutter 


OE oe 


C1 cd bo 


acre Crp wo 
t 


o6 


2 tac-les & rope 

1 rolling cutter 
a ee 
1 bu. hickory nuts 

1 hand Saw 


kr bo bo bo OD 


1 66 

2 statuary, 1 

14 lamps, 30 

5 eoffee-mills, 73 

1 6 

16 yds. crash, 10 

20) 'T5 66 

10 6é 

6 6é 

10 ¢< - 

6 undershirts, ___ Seppn Rainn eresntatane mbna 
13 pr. drawers, 50-- 

a EE Oe salen enise nicer tsncninnitciinaniin tis taleaianiaimnnacenintanenmaniie 
1 shawl 


ae pe QS H bo Ht Cir 


4,896 39 
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28 yds. flannel, 25 
mm * - 18 


és 


57 Anv’t forw’d 
27 yds. flannel, 20 

40 yds. flannel, 18 

| " 25 

10 

3 

2 flannel, 35 

3 rT 


opera flannel, 50 
66 


11 6c 

26 line-y, 15 

6 IT TI sles silences eines adalah 

20 bed-tick, 10 
ss DE iictnsienneninennnnniinaniena 


53 

10 2 

24 II, I tenes secsicces ennai nisin minmniat soso 

6 percale, 6 

AO Ts 

38 

4 

2 

26 

18 lawn, 15 

8 swiss, 15 

1 tablecloth, 75 

3 towels 

12 pr. drawers, 25 

6 yds. cloaking, 30 

Be I, FEO nn ec creer wenmenmsinnncnnnisneiania 

© WR MOPON-1-06, 2D... 2. crrnn winner snes 

10 “ lace curtains, 25 

3 water-proof circulars, 2.25-.---_..-.__-_-__-_ 
" coats, 3.50 

F PUG CUI, FO cic tii os ee os bir nwi . 


o8 Am’t for’d 
2 stand covers, 75 
12 umbrellas, 75 
12 rolls paper blinds 
40 yds. Holland, 123 ----_--__- 2 -_-_ " 
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20 “ burlap, 6 
30 “ oileloth, 25 
19 white shirts, 75 
6 unlaundried, 75 
6 undershirts, 45 
11 p’r drawers, 30 
3 “ ladies’ picnic drawers, 75 
6 6¢ 6 6c 6c 
i i ee a 
11 p’r drawers, 50 
12 shirts, 50 | 
BG yds: eneeeene) 6D: «ccc nncncncwcceusowmns " 
47 “ jemes, 10 
cotton goods, 15 

6 

2 


pmed 
Ho ST ee 


C2 S102 CODD OO DO 


fa 


es 


cashmere, 39 
cloth, 10 
be 


i eS eT 
jemes, 10 
66 ) 


CO hk bo sT J 


cashmere, 75 
jemes, 18 
cotton goods, 15 
jemes, 10 
ne ee ee 
cloth, 70 
re) Se ee " 


NN DP WNHOWWEe pe wD 


0,261 98 


Am’t for’d 
46 yds. janes, 40 
yds. Janes, 25 
6é 


éé 18 Se rere 


Or Cr MIS O1 


a" 


cashmere, 75 
tweed, 35 
cashmere, 

. 79 


bo 
CUD RDO NT OL OTC ST bo 


6é 


janes, 20... .. linen iain isiecelliethanisbeieabaarmnbaies 
eashmere, 75 
Tn sneedindibsinniensineinun " 
cashmere, 70 
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10 worsted, 75 
14 tweed, 35 
15 lining, 8 
2 janes, 20-_--~-- sachin nisienaiiuaiciiaianiianiilinnion 
12 tweed, 60 
8 “78 
13 sheeting, 10 
24 
84 tb tobacco, 4 caddies, 5 
48 tb . 
96 tb . 
59 tb “ 5 eaddies, broken, 55 
3 doz. flavoring ext., small, 1.15 
. ‘large, | CRE eanaene m 


“ ae 
5,093 19 


Am’t for’d 
13 cans corn, 1.75 


108 bars Town Talk soap, 4 


38 Grahams, 4 

108 tb starch, 6 

6 tb baking powder, 30 
tb 30 


-lb cans peaches, 15 
27 : tb ” 


26 cans lye, 10 
8 “ blackberries, 8 
13 “ raspberries, 7 
3 ““ harness oil, 30 
6 “ pumpkin flower, 15 
6 doz. O. S. enon, 2 a ae 
34 papers tacks, 2$_-._..-..-------- cuiadiniiinainemnea 
4 salt boxes, 4 
o set- “spoons, 10 
5 “ 55 
“ knives & forks. 
spoons 


6b 


a 
~ 


bitch DD Od Ot eS 


1} set “ 

2 “ sheavers, 12 
3 é¢ ‘6 93 
11 lamp burners 


I I, Five ciesciertni cst weit scieiinisnicainie 
5,647 31 
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61 Am’t for’d 

42 boxes biaeking, 2..................... 
1 butter stamp 
26 boxes snow lake, 83 
Br IG ,. BE oi ctensetinenniveniinenainnewaaeimitinns 
18 doz. boxes seiikan 10 
50 tb carpet warp, 20 
10 bars stove polish 
1 sugar box 
24 cans raspberries, 10 
2 spring balances 
40 tb starch, 6 
24 6-i cans peaches, 20.... ...... .-.-. ---.-- 
20 * Dinenbveorres, 17} W....6.6...22.- 00 
40 tb starch, 6 
36 6-Ib cans peaches, 20---- ..---------------- 
47 tb tea, 30 
44 
29 * 
45 1-gal. crocks, 5 
Pe” GE Misetccsnioneiiomnmaminanumewn 
4 1 c¢ cc 
200 Ee ee Te ne See 
6 doz. flower pots 
4 stone pitchers & 2 jars___-------.- sebeaemabiibaiiinaeens 
gS | eee eee 
40 th cotton bat 
13 doz. washboards, 2.00 
16 buckets 
1 oi] tank 
o “ cans, 1 gal. each 
3 spools rope, 25 tb, 11 , 
be 
7 bu. beans, 1 
© Silver 


bo OTC HST DO Co RO 


7 
1 


~The Dore 09 09 C9 OLEH 


62 Am’t for’d 
48 tb binding cheese, 10 
118 tb dried apples, 8 
256 tb standard A sugar, 1 
78 tb brown 
60 tb Orleans 
6 tb dried beef, 10 
20 tb California peaches, 15 
25 tb rice, 8 
25 Ib dried apples, 7 
50 Ib coffee, 162 ~~. ..---. ~~. eee 
soda 
100 tb coffee 
140 tb coffee, 14 
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4 tb tea, 38 

8 th Tf 

8 th rT 

20 tb “ 

5 th 66 

62 tb lit 22. 

10 th pepper, 14 

4 tb mustard, 20_.-..-.__-__--- nanh acieieainnaeaianeadae 
1 tbh cream tartar 

8 tb ginger, 25 

70 dried corn, 8 

© pepper, 20 

514 coffee, 143 

248 brown sugar, 8} 

S24 “ «88 

12 blacking br ushes 

8 hair 

11 serub ~ ~ 

A I I ME a csasonadi is snc nineteen encasement 
18 curry combs, 8 

6 doz. 2 tb cans oysters, 1.20 


het kh DOD He He DD 


63 Am’t for’d 

19 th bacon, 10....-.-... ..----.--...-- 
TO ccd noiseless abba 
1 counter scales 
120 tb on te 5. 


1 stove & pipe 

1 b’l vinegar 

5 bu. onions, 50 

Lot of pumps & tubing 


6c 


barrels, boxes, & Jars....-..---.-------- . 
650 bu. potatoes, 30 

I caecisintinreidiiatmniitnmcaiel hitiehiniin cemenieaicemennie 
2 show-cases 

Agricultural imp 

60 bu. coal, 10 


Total 
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64 And afterwards in vacation of said court, and on the 8th 
day of May, A. D.1880, the following entry appears of record, 
to wit: 


THe MontIngE WaGon Co. against JAcopn RumMMEt et al. 


This day come Huiskamp Brothers, by C. L. Dobson, Esq., their 
attorney, and file interplea herein. 
Said interplea is in words and figures as follows, to wit: 


Interplea of IIuwiskamp Brothers. 


In the United States Cireuit Court, West Division of the Western 
District of Missouri. May Term, 1880. 


THe MotinE WaGon Company, a Corporation, Plaintiff, 
against 
JacoB RomMen and Ep. R. Curnter, Defendants. 


Now at this day comes H. C. Huiskamp, H. J. Huiskamp, and 
Luke Huiskamp by their firm name of Huiskamp Brothers, and 
state to the court that they are the owners of the goods and chattels 
attached by the sheriff of Putnam county, Missouri, by virtue of the 
writ of attachment issued in the above-entitled cause, as shown by 
said sheriff’s return; that all of said goods and personal property 
are and were at the date of the levy of the said writ of attachment 
the property of these interpleaders in their firm name of Huiskamp 
Brothers, under which firm name they are trading and doing busi- 

ness in the city of Keokuk, Iowa; and said interpleaders 
65 claim said property as their own and demand a return of the 
same. 
TANNEHILL & FEE, wirn 
C. L. DOBSON, 
Alt’ys for Interpleaders. 


STATE OF Iowa, Lee County: 


Luke Huiskamp, one of the interpleaders above named, being duly 
sworn, upon his oath says the matters and things stated in the above 
and foregoing interplea are true as therein set forth, 


LUKE HUISKAMP. 


Subscribed and sworn to before me, the undersigned notary pub- 
lic within and for said county and State, this 4th day of May, 1880. 
In testimony whereof I hereto set my hand and notarial seal at 
my office in Keokuk, in said county, the day and year aforesaid. 
[SEAL. | NANNIE M. SMITH, 
Notary Public. 


And afterwards, to wit, at the regular May term of said court, 
1880, and on the 17th day of May, A. D. 1880, the following entry 
appears of record, to wit: 


MoninE WaAGon Co. against JAcop RUMMEL et al. 


This day comes defendant, J. Rummel, by his attorneys, Dob- 
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son and Barnett, and files separate plea in abatement; also comes 
Sarah A. Cassaday, by said attorneys, and files amended inter- 
66 plea by leave of court; also come Huiskamp Brothers, by 
said attorneys, and files motion for leave to withdraw and 
refile their interplea, and said motion being submitted, and the 
premises considered, it is ordered that the same be sustained ; and 
said interplea having been withdrawn, it 1s ordered that the clerk re- 
file the same, which is accordingly done. 
Said plea in abatement of J. Rummel isin words and figures as fol- 
lows, to wit: 


In the Circuit Court of the United States for the Western Division for 
the Western District of Missouri. May Term, 1880. 


THe Morine Wacon Company, Plaintiff, 
against 
Jacop RumMent & E. R. Curiter, Defendants. 


Comes now Jacob Rummel, one of the above-named defend- 
ants, and files this his separate plea in the nature of a plea in 
abatement, and for his said plea states that he is one of the defend- 
ants in this cause,and that he denies that plaintiffs have a just de- 
mand against this defendant. 

This defendant denies that he has fraudulently conveyed or as- 
signed his property or effects so as to hinder or delay his cred- 


itors. 

This defendant denies that he has fraudulently concealed, re- 
moved, or disposed of his property or effects so as to hinder or delay 
his creditors. 

This defendant denies that heis about fraudulently to con- 
67 vey or assign his property or effects so as to hinder or delay his 
creditors. | 

Therefore this defendant prays that the attachment in this cause 
abate and the property heretofore attached be released, and for all 


proper relief. 
JACOB RUMMEL. 


Jacob Rummel, one of the defendants herein, makes oath and 
says that the statements and facts of the foregoing plea in abate- 
ment are true according to his best knowledge and belief. 


Subscribed and sworn to before me. Witness my hand and no- 
tarial seal this 19th day of April, 1880. My commission expires on 
the 17th day of April, 1881. 

[SEAL. | A. D. CHRISTY, 
Notary Public. 


Said motion of Huiskamp Brothers for leave to withdraw and 
refile their interplea is in words and figures as follows, to wit: 


HENRY C. HUISKAMP ET AL., &C., VS. 


United States Circuit Court, West. Div. West. Dist. of Mo. 


MoninE Wacon Company, PI'ff, 
vs. 
J. RumMMEL e¢ al., Def’ts. 


Huiskamp Bros., Interpleaders. 


Now, at this day, come the said Huiskamp Brothers, interpleaders 
in the above-entitled cause, and ask the court to permit them to with- 
draw the interplea filed by them in vacation of this court on the — 
day of May, 1880, and for leave to refile the said interplea to-day. 

C. L. DOBSON, 
Of Counsel for said Huiskamp Bros., Interpleaders. 


68 And afterwards, at the said regular May term, 1880, of said 
court and on the 18th day of May, A. D. 1880, the following 
entry appears of record, to wit: 


MoLtnE WaGon Co. against JAcop RuMMEL ef al. 


This day comes the plaintiff, by its attorneys, Messrs. Gage W& 
Ladd, and files answer to interplea of Huiskamp Brothers. 
Said answer is in words and figures as follows, to wit: 


In the Circuit Court of the United States for the Western Division 
of the Western District of Missouri. 


THe Moninre Wacon Company, Plaintiff, 
vs. 
JacoB RumMen and Ep, R. Currier, Defendants, and H. C. Huts- 
KAMP, H. J. Hurskamp, and Luke Huiskamp, Interpleaders. 


Now comes the Moline Wagon Company, plaintiff in the above- 
entitled cause, and, for answer to the interplea of the said inter- 
pleaders filed herein, denies each and every allegation in said inter- 
plea contained, and prays judgment and for its costs. 

JAS J. PARKS aAnp 
GAGE & LADD, 
Att’ys for Plaintiff. 


69 And afterwards, at an adjourned day of the regular May 
term, 18580, of said court and on the 21st day of June, A. D. 
1880, the following entry appears of record, to wit: 


THE MoLine Wagon Co. 
against 
JACOB RumMeL & Ep. R. Currier. 


Now at this day come the parties, by their attorneys, and plaintiff 
files its petition praying for an order of sale of the property attached 
in this cause, and, the same being heard and considered by the court, 
and it appearing to the court that the personal property actually 
seized by the sheriff of Putnam county, Missouri, and now in his pos- 
session under the writ of attachment herein, is likely to depreciate 
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in value before the probable termination of this suit and that the 
keeping of the same will be attended with much expense, it is or- 
dered by the court that the said sheriff of Putnam county proceed 
to sell said property and to give notice of and conduct such sale in 
like manner as sales of goods under execution, and that he make 
his return of his proceedings under this order on or before the Ist 
day of August, A. D. 1880, showing how he has executed the same, 
and that he return therewith to the clerk of this court an itemized 
statement of all his charges and expenses connected with said prop- 
erty from the issue of said writ of attachment until such return be 
made, and that he also, on or before said day, pay over to the clerk 
of this court the whole of the proceeds of such sale; and it 1s further 
ordered that a certified copy of this order be delivered by the clerk 
of this court to the sheriff. 
70 Said petition for the sale of the property attached is in 
words and figures as follows, to wit: 


In the Cireuit Court of the United States for the Western Division 
of the Western District of Missouri. 


Tne MoLtint WaGcon Compmyy, Plaintiff, 
vs. 
JAacoB RumMELt et al., Defendants. 


Now comes the plaintiff and shows tu the court that the property 
actually seized in this cause by the sheriff of Putnam county, as 
shown by his return on the writ of attachment herein, 1s still in his 
possession at the town of Unionville, in said Putnam county ; that 
the same is likely to depreciate In value before the probable termi- 
nation of this suit, and that the keeping thereof will be attended with 
much expense. 

Plaintiff therefore prays that the court make an order directing 
the said sheriff to sell the same. 

THE MOLINE WAGON COMPANY, PU ff, 
By JAS. J. PARKS anp 
GAGE «& LADD, Its Att’ys. 


STATE OF ILLINOIs, sites 
County of Lock Island, { ~ 


, being duly sworn, on his oath says that he is agent and 
president of the Moline Wagon Company, plaintiff, and that the 
facts in the foregoing petition stated are true, as he verily believes. 
MORRIS ROSENFIELD. 


Sworn to and subscribed before me, the undersigned, a notary 
Public within & for Rock Island county, Illinois, this 18th 
71 day of June, 1880, as witness my hand and notarial seal. 
[SEAL. ] JAMES J. PARKS, 
Notary Public. 


And afterwards, at the regular October term of said court, 1880, 
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and on the 9th day of November, A. D. 1880, the following entry 
appears of record, to wit: 
MoLinE WaGon Company against JAcoB RuMMEL et al. 


This day come the parties by their attorneys, the plaintiff by 
James J. Parks and Gage & Ladd, and the defendant by Fee, Barnett 
& Dodson, and the plea in abatement of the defendant, Jacob Rum- 
mel, being duly called for trial, it is ordered that a jury come, to 
wit: Moses Shoemaker, R. R. ‘Thompson, John M. Walker, William 
Erskine, J. Q. Thompson, James 8. Taylor, Frank Myers, Thomas 
Adamson, Samuel Marshall, William P. Fisher, James W. Rogers, 
[and] David Young, twelve good and lawful men, who were duly 
sworn to well and truly try the issues joined on the plea in abatement 
in the above cause, and thereupon evidence is heard, and not being 
completed at the hour of adjournment, it is ordered that further pro- 
ceedings be postponed until to-morrow morning. 


And afterwards, at said October term, 1880, of said court, and on 
the 13th day of November, A. D. 1880, the following entry appears 
of record, to wit: 

Monixne WaAGOon Co. against JAcoB RuMMEL et al. 


72 This day come the parties again by their attorneys and the 
jury as on yesterday, and thereupon the cause is argued by 
counsel and submitted to the Jury under the charge of the court ; 
whereupon the jury retire to consider what verdict they shall render 
in the premises. And after due consultation the jury return into 
court the following verdict, to wit: “ We, the jury, find the issues 
for the plaintiff. M. Shoemaker, foreman.” 
It is therefore considered by the court that the plea in abatement 
herein to the attachment be overruled and the attachment sustained. 


And afterwards, at the regular May term of said court, and on the 
17th day of May, A. D. 1881, the following entry appears of record, 
to wit: 
MontinE WaGon Co. against JAcop RUMMEL et al. 

This day comes Huiskamp Brothers, interpleaders herein, by C. 
L. Dobson, Itsq., and files amended interplea. 

Said amended interplea of Huiskamp Brothers is in words and 
figures as follows, to wit: 


In the Cireuit Court of the United States in and for the Western 
Division of the Western District of Missouri, at Kansas City. 


Mortine Wacon Company, Plaintiff, 
against | 
JaAcop RumMen and E. R. Curner, Defendants, and Huiskamp 
3ROTHERS, Interpleaders. 


TB Amended Interplea. 


Now at this day comes Henry C. Huiskamp, Herman J. Huis" 
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kamp, and Luke Huiskamp, partners, engaged in trade under the 
firm name and style of Huiskamp Bros., and for amended interplea 
in this cause, leave of court having been first had to file the same, 
state : 

1. That under the writ of attachment issued in this cause while 
the same was pending in the circuit court of Putnam county, in the 
State of Missouri, and before its removal to this court under the acts 
of Congress in such cases made and provided, the then acting sheriff 
of Putnam county wrongfully seized, levied upon, and took possession 
of the goods, wares, and merchandise fully described and set forth in 
the sheriff’s return endorsed on said writ of attachment, which 
goods, wares, and merchandise were at the time of such wrongful 
seizure and levy the property of and in the possession of these in- 
terpleaders, who were the owners thereof, in full possession of the 
same. 

2. That such wrongful seizure and levy was made by such sheriff 
on or about the 8th day of January, 1880. 

3. That since the removal of this cause into this court the mar- 
shal has sold the goods, wares, and merchandise so seized and levied 
upon as aforesaid, and now has in his possession and in the posses- 
sion of this court such proceeds, amounting to $5,246.50. 

4. That such proceeds belong to and are the property of these in- 
terpleaders, who are entitled to the possession of the same. 

5. That these interpleaders protested against the wrongful seizure 
and levy upon the property hereinbefore referred to, and demanded 

the return of the same, which has been refused. 
74 6. Wherefore these interpleaders ask an order of this court 
requiring such proceeds to be paid to them, and for costs of 
this intervention. 
TANNEHILL anp FEF, 
HAGERMAN, McCRARY & HAGERMAN, 
Attorneys for Interpleaders, Huiskamp Dros. 


THE STATE OF Iowa, aii 
The County of Lee, 


I, Luxe Huiskamp, on oath state that I am one of the inter- 
pleaders mentioned in the foregoing writing ; that I have heard the 
same read, and that the facts therein stated are true, as I verily be- 


lieve. 


LUKE HUISKAMP. 


Subscribed and sworn to by Luke Huiskamp before me this 29th 
day of April, 1881. 
FRANK HAGERMAN, 
Notary Public. 


And afterwards, at the regular October term, 1882, of said court, 
and on the 283d day of October, 1882, the following entry appears of 
record, to wit: 


HENRY C. HUISKAMP ET AL., &C., VS. 


MorinE Waaon Co. against JAcop RuMMEL et al. 
In the Matter of the Interplea of HuiskamMp BRorHers. 


This day comes the parties, by their attorneys, the plaintiff by 
Gage & Ladd and Parks, and the interpleaders by Hagerman 
79 and Fee, and this cause being regularly called for trial on 
the interplea aforesaid, the plaintiff refiles its answer to said 
interplea, and it 1s ordered that a jury come, to wit: Robert Lynn, 
M. FE. Waller, James M. Jones, George W. Shelley, Henry Benham, 
John Magee, M. IH. Holcomb, John. H. Myers, C. Crossan, Adam 
Terhune, J. Foster Marshal, and David H. “Gray, twelve wood and 
lawful men, who are duly sworn to try the issues herein. There- 
upon the hearing of said cause is proceeded with, and not being 
completed at the hour of adjournment, it 1s ordered that further 
proceedings be postponed till to-morrow morning. 
And afterwards at said October term of said court and on the 27th 
day of October, A. D. 1882, the following entry appears of record in 


said cause, to wit: 
Ture Monine WaGcon Co. against JAcopn RuMMEL et al. 


In the Matter of the Interplea of Hurskamp BroruHers. 


This day again come the parties, by their attorneys, and the jury 
sworn to try this cause as on vesterday; thereupon this cauce is sub- 


mitted to the jury upon the charge of the court, and the jury retire 
to consider what verdict they shall render in the premises, and after 
due consultation the jury return into court the following verdict, to 
wit: 

“We, the jury, find that the property attached in this cause and 
the proceeds thereof were not and are not the property of the inter- 
pleaders. R. Lynn, foreman.” 

Thereupon come the interpleaders, by their attorneys, and 

76 file motion for new trial, and it [is] ordered that time for filing 
bill of exceptions be extended till January Ist, 1583 

Said motion for new trial is in words and figures as follows, to wit: 


Attachment Suit. 
In the Cireuit Court of the United States in and for the Eastern 
District of Missouri. 


THe Mortine Wacon Works Company, Plaintiff, 
against 
JAcoB Rumen and KE. R. Curiter, Defendants. 
In the Matter of the Interplea of Wutskamr Bros., a partnership 
composed of Henry C. Hutskamp, Herman J. Hutskamp, and 
Lukr HvuIskAmpP, 1n above cause. 


Motion for New Trial. 


Now, at this day come the above-named interpleaders and move 
the court to set aside the verdict of the jury this day rendered 
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against them and for a new trial, and assigns the following reasons 
therefor : 
1st. Because the verdict is against the law and the evidence. 
2nd. Because the court, against the objections of the interpleaders, 
admitted illegal and improper testimony. 
3rd. Because the court refused to give proper and legal instruc- 
tions asked by the interpleaders. 
4th. Because the court erred in its charge to the jury, and gave — 
them illegal and improper instructions. 
5th. Because the court erred in admitting in evidence, 
17 against the objections of interpleaders, the affidavit of attach- 
ment, the plea in abatement, [and ] the verdict and judgment 
thereon in the main case of The Moline W agon Company against 
J. Rummel and E. R. Cutler. 
6th. Because the court erred in admitting in evidence the state- 
ments of J. Rummel subsequent to the time that the interpleaders 
took the mortgage and the possession of the goods and merchandise 
in controversy. 
T. M. FEE anp JAMES HAGERMAN, 
Attorneys for Inte -nleaders. 


And afterwards, at an adjourned day of the regular October term 
1882, of said court, and on the 22nd day of January, A. D. 1883,, 
the following entry appears of record, to wit: 


MoninE WAGON CoMPANY 
against 
HvutskaMp Broruers, Interpleaders. 


This day come the parties, by their attorneys, and the motion for 
new trial herein being now called for hearing, the same is argued by 
counsel, and, the argument of the same not being concluded at the 
hour of adjournment, it is ordered that the same be postponed until 
to-morrow morning. 


And afterwards, to wit, on January 25rd, 1868, it being an ad- 
journed day of the regular October owe 1882, of said court, the 
following entry appears of record, to wit: 


78 Mo.iiInE WAGON CoMPANY 
against 
HuiskAMp Brotuers, Interpleaders. 


This day again come the parties, by their attorneys, and the mo- 
tion for new trial is thereupon further argued by counsel, submitted, 
and taken under advisement, with leave to file briefs. 


And afterwards, on April 3rd, A. D. 1883, it being an adjourned 
day of the regular October term, 1882, of said court, the following 
entry appears of record, to wit: 

7—194 


HENRY C. HUISKAMP ET AL., &¢., VS. 


THe Monine WaGon Company 
against 
HuiskAMp Broruers, Interpleaders. 


This day come the parties, by their attorneys—the plaintiff by 
Gage & Ladd and the interpleaders by James A. Hagerman. There- 
upen, by consent of parties, the court doth order that the time for 
preparing and presenting a bill of exceptions anda bond for a 
supersedeas of the judgment in the above cause be extended until 
next term, at which time the bill of exceptions may be presented, 
allowed, signed, and sealed, and said bond approved, with the same 
force and effect as if said action had been had or taken within the 
time prescribed by the rules of this court. 


And afterwards, at the regular May term, 1883, of said court, and 
on the 9th day of June, A. D. 1883, the following entry appears of 
record, to wit: 


79 THe Monine Wacon Company 
against 
JacoB RumMer et al.—Hutskamp Brotruers, Interpleaders. 


This day come the parties, by their attorneys—the plaintiff by W. 
A. Parks and the interpleaders by James A. Hagerman. Thereupon 
the motion for new trial heretofore submitted and taken under ad- 
visement is by the court denied; and, this cause having been tried 
by a jury and a verdict rendered against the interpleaders, it is now 
considered by the court that the said interpleaders, Henry C. Huis- 
kamp, Herman J. Huiskamp, and Luke Huiskamp, take nothing by 
their interplea herein, and that the said plaintiff, The Moline Wagon 
Company, recover against the interpleaders aforesaid its costs herein 
expended and have thereof execution. 

Thereupon come the interpleaders, by their said attorney, and 
present to the court their bill of exceptions and pray the court to 
sign and seal the same and make the same a part of the record 
herein, which is accordingly done. And come also the interpleaders, 
by their said attorney, and present to the court a writ of error and 
bond for same and a citation to the plaintiff. Thereupon said writ 
of error is allowed, said bond approved, and said citation signed. 

Said bill of exceptions is in words and figures as follows, to wit: 

Hill of Exceptions. 
In the Circuit Court of the United States for the Western Division 
of the Western District of Missouri, at Kansas City. 
SO MorinE WaGon Company, a Corporation, Plaintiff, 
against 
Jacopn Rumment and Ep. R. Curter, Defendants, and Henry C. 

Huiskamp, Herman J. Huiskamp, and Luke Huiskamp, Part- 

ners Under the Firm Name and Style of Huiskamp Brothers, 

Interpleaders. 

se it remembered that on the trial of this cause, before the court 
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and a jury, upon the issues joined between the above-named inter- 
pleaders and the above-named plaintiff on the amended interplea of 
the above-named interpleaders, which was filed May 17th, 1881, and 
which is in words and figures as follows, to wit: 


Amended Interplea. 


In the Circuit Court of the United States for the Western Division 
of the Western District of Missouri, at Kansas City. 


MorineE Wacon Company, Plaintiff, 
against 
JaAcop RumMent and FE. R. Curter, Defendants, and Huiskamp 
Bros., Interpleaders. 


81 Now, at this day, comes Henry C. Huiskamp, Herman J. 

Huiskamp, and Luke Huiskamp, partners engaged in trade 
under the firm name and style of Huiskamp Bros., and for amended 
interplea in this cause, leave of court having been first had to file the 
same, state— 

1. That under the writ of attachment issued in this cause while 
the same was pending in the circuit court of Putnam county, in the 
State of Missouri, and before its removal to this court under the aets 
of Congress in such cases made and provided, the then acting sher- 
iff of Putnam county wrongfully seized, levied upon, and took pos- 
session of the goods, wares, and merchandise fully described and set 
forth in the sheriff’s return endorsed on said writ of attachment, 
which goods, wares, and merchandise were at the time of such 
wrongful seizure and levy the property of and in the possession of 
these interpleaders, who were the owners thereof in full possession 
of same. 

2. That such wrongful seizure and levy was made by such sheriff 
on or about the 8th day of January, 1880. 

3. That since the removal of this cause into this court the marshal 
has sold the goods, wares, and merchandise so seized and levied 
upon as aforesaid, and now has in his possession, and in the possess- 
ion of this court, such proceeds, amounting to $5,246.50. 

4. That such proceeds belong to and are the property of these in- 
terpleaders, who are entitled to the possession of the same. 

5. That these interpleaders protested against the wrongful 

82 seizure and levy upon the property hereinbefore referred to, 

and demanded the return of the same, which has been 
refused. 

6. Wherefore these interpleaders ask an order of this court requir- 
ing such proceeds to be paid to them and for costs of this inter- 
vention. 

TANNENHILL & FEE, 
HAGERMAN, McCRARY & HAGERMAN, 
Attorneys for Interpleaders, Lluiskamp Bros. 
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THE STATE oF Iowa, Loe. 
The Counto of Ley, {~~ 
I, Luke Huiskamp, on oath state I am one of the interpleaders 
mentioned in the foregoing writing; that I have heard the same 
read, and that the facts therein stated are true as I verily believe. 


LUKE HUISKAMP. 


Subseribed and sworn to by Luke Huiskamp, before me, this 29th 
day of April, 1881. 
[SEAL. ] FRANK HAGERMAN, 
Notary Public. 


And the answer thereto, which was filed April 25rd, 1882, and 
which answer is in words and figures as follows, to wit: 


In the Circuit Court of the United States for the Western Division 
of the Western District of Missouri. 


THe Monin—e Wacon Company, Plaintiff, 
vs. 
JAcOB RumMMEL and Ep. R. Cur.ter, Defendants, and H. C. Huts- 
KAMP, H. J. Hurskamp, and Luke Hutskamp, Interpleaders. 


83 Now comes the Moline Wagon Company, plaintiff in the 
above-entitled cause, and for answer to the interplea of the 


said interpleaders filed herein denies each and every allegation in 
said interplea contained, and prays judgment and for its costs. 
JAS. J. PARKS anb 
GAGE «& LADD, 
Attys for Plaintiff. 


The following among other proceedings were had: 

The undisputed evidence established that the original suit of the 
plaintiffs was brought by attachment against the defendants in the 
circuit court of Putnam county, Missouri, and afterwards by the 
plaintiffs duly removed to this court on the ground that the plain- 
tiffs were a corporation incorporated under the laws of and citizens 
of the State of Illinois, and that the defendants were citizens of the 
State of Missouri; that under the writ of attachment issuec from 
the State court in said cause, before the removal of said cause to this 
court, the goods, wares, and merchandise, the proceeds of which are 
in controversy, were seized and taken possession of by the sheriff 
of Putnam county, Missouri, and after the removal of the cause to 
this court sold by the said sheriff, and the proceeds thereof, amount- 
ing to $5,246.50, returned into this court. 

The interpleaders, in support of their title to the property in con- 
troversy, offered testimony, which was admitted, tending to prove 
such title, as follows: 

First. A chattel mortgage made by defendant, Jacob Rummel, to 

the interpleaders on the stock of merchandise, the proceeds 
84 of which are in controversy, dated December 24th, 1879, and 
the notes of said Jacob Rummel to said interpleaders secured 
thereby, of same date, one for $2,500 and one for $1,500, each due 
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one day after date, and bearing ten per cent. from date. Said mort- 
gage was signed and acknowledged in due form and filed for record 
in office of the recorded of deeds of Putnam county, Missouri, on 
January Ist, 1880. Said mortgage provided that the mortgagees 
might sell the mortgaged property at public sale on ten days’ notice. 

Second. That said stock of merchandise was actually transferred 
and delivered to the interpleaders on January 6th, 1880, prior to the 
seizure of the same under the writ of attachment issued in the case 
of the plaintiffs against the defendants. 

The interpleaders further offered testimony, which was admitted 
in evidence, tending to show that they were wholesale dealers in 
boots and shoes in the city of Keokuk, Lee county, lowa, and had 
been for many years; that prior to January, 1875, the defendants, 
Jacob Rummel & Son, were partners engaged in business in the town 
of Unionville, Putnam county, Missouri, under the firm name of 
Rummel & Son, and their business was that of general retail mer- 
chandise, including farming implements, wagons, ete.; that in Jan- 
uary, 1875, the said partners dissolved said firm and divided the 
property and business thereof, and both of said partners informed 
the interpleaders of such dissolution. 

That after such dissolution the said Jacob Rummel continued at 
the same place the general retail merchandise business, and the de- 
fendant, Ed. R. Cutler, engaged in the business of seiling agricult- 

ural implements, including wagons; that after January, 1878, 
SO as between themselves, the said Rummel had no interest in 

the profits or losses of the business carried on by Catler in the 
agricultural implement business,and Cutler no interest in the profits 
or losses of the merchandise business; that the indebtedness for 
which the stock of merchandise was mortgaged or pledged was for 
goods sold to Jacob Rummel after the dissolution and division of the 
business and property of the firm of Rummel & Son; that when 
the interpleaders took the mortgage, and also when they took pos- 
session of the stock of merchandise, they understood that the same 
belonged to Jacob Rummel, and had been led to so believe from the 
statements of both Cutler & Rummel; that they took said mortgage 
and possession of said stock of merchandise in good faith to secure 
their debt and not to hinder, delay, or defraud, or to assist in hin- 
dering, delaying, or defrauding, the creditors of the said Rummel or 
Rummel & Son; that Rummel made the conveyance and_ transfer 
to the interpleaders in good faith to secure their debt and not with 
the fraudulent purpose of hindering, delaying, or defrauding his 
creditors, or those of the firm of Brummell & Son. 

Luke Huiskamp, one of the interpleaders, testified as follows, to 
wit: 

LuKE Hutskamp being called as a witness in this cause, and being 
first duly sworn, testified as follows: 

Direct examination by Mr. FEE: 


(). What is your name? 


A. Luke Huiskamp. 
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86 Q. Where do you live? 
A. I live at Keokuk, Iowa. 

Q. Your are one of the parties in the interplea in this case? 

A. Yes, sir. 

Q. Of the firm of Huiskamp Bros. ? 

A. Of the firm of Huiskamp Bros. 

Q. What business was the firm of Huiskamp Bros. engaged in in 

1879 and prior thereto ? 

A. Selling boots and shoes. 

Q. Located at what place ? 

A. At Keokuk, Iowa. 

Q. Who compose that firm ? 

A. Henry C. Huiskamp, Herman J. Huiskamp, and Luke IHuis- 

kamp, myself. 

Q. What was your business In connection with the house? 

A. That of selling goods on the road—commercial traveler. 

Q. Was Unionville in vour territory for selling ? 

A. Yes, sir. 

Q. I will ask you if you knew the firm of Jacob Rummel and 
Son ? 

A. Yes, sir; I know the firm of Jacob Rummel and Son. 

Q. When did you first become acquainted with the firm ? 

A. I know that firm; I don’t know that I can give the date when 
I first knew it; 1t was some years ago. 

Q. Now, I will ask you if you know Jacob Rummel ? 

A. I do. 

Q. Where was the firm of Jacob Rummel and Son doing busi- 
ness ? 

A. At Unionville, Missouri. 

Q. Where was Jacob Rummel doing business ? 

A. At Unionville, Missouri. 

Q. At what time did you learn, if you did learn it, of the dissolu- 
tion of the firm of Jacob Rummel and Son ? 

A. I cannot give the exact date; 1t was some time in the spring 
of “79. 

(. From whom did you learn of the dissolution of the firm of J. 
Rummel and Son ? 

A. Asa firm from a letter, and personally I had learned it from 

Mr. Cutler. 
S7 Q. What did Mr. Rummel say to you about it ? 
A. He said to me that he had dissolved partnership ; I have 
forgotten the conversation ; it has been so long since. 

Q. What did Mr. Cutler say to you about it? 

A. All that I can remember of it, Lsaw Mr. Cutler after IT had scen 
Mr. Rummel; I met him onthe street; [think it was in front of the 
store; I remarked to him, says I, Ed. I hear you are out of the store, 
or words to that effect ; I don’t remember exactly what 1t was; and 
he answered yes, and that was the only conversation I ever had with 
him on the subject. 

Q. How soon after you had the conversation with Mr. Rummel 
did you have the conversation with Mr. Cutler? 
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A. It is my impression that it was the same day or the same even- 
ing. 

(. Did you have any other information from the firm that it ex- 
isted after that as a firm ? 

A. No, sir. 

Q. State whether you acted upon that information after that? 

A. No, sir; I did not altogether ; the facts in the matter are these : 
that Rummel and Son were at the time owing Huiskamp Brothers 
largely ; had not paid up nor near paid up—I don’t know for how 
long afterwards—but the account was continued in just the same way 
without any change. 

(. After that were you ever informed by either of these gentle- 
men that there was any partnership existing between them ? 

A. No, sir. 

Q. Did you know the amount of the account at the time you re- 

ceived information of the dissolution ? 
88 A. The account of Huiskamp Bros? 
Q. The exact amount. 

A. No, sir, not the exact amount;.it was a large amount over 
$4,000, if I remember right. 

(QJ. State whether you continued to sell Mr. Rummel goods after 
that. 

A. I sold Mr. Rummel goods—yes, sir 

Q. Where would you be when you would make the arrangements 
for the goods? 

A. For the purchase ? 

(. Yes, sir. 

A. I would be at the sample room at the hotel. 

Q. At Unionville? 

A. Yes, sir. 

Q. He would purchase of you there? 

A. Yes, sir. 

Q. You would take his orders ? 

A. Yes, sir. 

(. How long did you continue to sell him goods? 

A. Until—I have forgotten the date of the last bill we sold him ; 
was some time in December. 

Q. Of what year? 

A. 1879. 

Q. What do you say about being in Unionville about the 24th of 
December, 1879 ? 

A. Huiskamp Bros. sent me there on information that they had 
received from Dunn’s Commercial Agency. 

Q. For what purpose did they send vou there? 

A. For the purpose of investigating Mr. Rummel’s affairs finan- 
cially. 

Q. You went at the instance of the firm ? 

A. Yes, sir. 
89 Q. Tor the purpose of investigating his standing ? 
A. Yes, sir. 
Q. What object did you have in investigating his standing ? 
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A. The fact of his owing Huiskamp Bros. money. 

Q. With a view of securing your claim? 

A. Yes, sit 

Q. To protect your interests? 

A. Yes, sir. 

(). When you were there, what occurred between you and Mr. 
Rummel ? 

A. Mr. Rummel made me a statement of his financial conditions 
which looked favorable. 

Q. What kind of a statement did he make? 

A. I asked him, as we usually do in eases of that kind, to give 
usa statement of his financial affairs—that is, how much he owed 
and what his assets were? We usually arrive at this information 
by subtraction; find the difference between what aman owes and 
his assets—what he has to pay. 

Q. What was said about securing your claim ? 

A. I spoke to Mr. Rummel previous to leaving there that our 
claim was large and we had every confidence in Mr. Rummel’s hon- 
esty, and requested him that if anything should happen—any 
trouble arise that would jeopardise Huiskamp Bros.’ claim—that he 
would secure it, and Mr. Rummel promised to do so. 

(). How was he to secure you? What was said about what prop- 
erty he had to secure you with ? 

A. The proposition was thatif anything would turn up Mr. Rum- 
mel was to give me, or rather give Huiskamp Bros., a mortgage on 
the goods, or part of the property, on the merchandise in the 

store. 
90 Q. What did he say as to that? 
A. He promised faithfully that he would do it; upon that 
promise I went away. 

Q. What did you ‘state to him, about the time of leaving or in any 
conversation there, that that day was the 24th of December? Just 
state what you said about that, if anything. 

A. There was nothing said beyond that. 

Q. What did you say about that, what do you now say as to that, 
In any conversation which you had with him ; ; what did you say to 
him about this being the 24th of December ? 

A. I don’t recollect distinctly of anything being said in regard to 
that being the 24th of December; I may have said so. 

Q. What did you say about when that security should be dated ? 

A. It seems to me there was something of the kind, but I don’t rec- 
ollect it now; it has been so long. 

Q. You don’t really remember anything of the kind ? 

A. Nothing specially. 

(). Now, what other purpose did you go there for—other than to se- 
cure your claim and protect your interest ? 

A. None whatever. 

Q. Upon that agreement of Mr. Rummel’s you went home—the 
agreement to secure you? 

A. Yes, sir. 
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Q. Then, how soon after you went home did you hear from Union- 
ville and Mr. Rummel ? 

A. I think it was the 2nd day of January, perhaps the morning of 
the 8rd of Jan., 1880, I received a letter from him, from Mr. Rum- 
mel’s house, inclosing two notes, and stating that he had given a 

chattel mortgage to secure the two notes. One was for the 
91 amount due us, and the other for some Keokuk creditors, re- 
questing the house to see them and get their claims. 

Q). At the time you went to Unionville, Missouri, to see Mr. Rum- 
mel about your claim, how much did he owe the firm of Huiskamp 
Brothers ? 

A. $2,500. 

Q. What did the firm do, if anything, in the way of inquiring con- 
cerning the other claims that Mr. Rummel referred to ? 

A. I saw the other creditors and stated to them the contents of the 
letter, and got their statements of accounts, which I took to Union- 
ville the following day. 

Q. After you g vot that letter from Mr. Rummel that you referred 
_ to, What did you “do in the we ay of going to Unionville? 

A. I went to Unionville to investigate the matter—to see how it 
stood, what was being done, &e., as one naturally would, having so 
large a claim as ours. 

Q. After receiving the letter you say you went to Unionville? 

A. Yes, sir. 

Q. What else did you do, if anything, in the way of getting others 
to go with you? 

A. We telegraphed to Captain Fee, at Centerville, to meet me at 
Sedan, which is a cross station between Centerville and Unionville 
from Keokuk. Captain Fee met me there the same evening. 

Q. Sedan is a crossing of the Wabash and the Burlington and 
Western ? 

A. Yes, sir; Captain Fee came there, and, together, we went to 
Unionville. 

Q. Now, what day was that, if you remember? 

A. That was on the 5th of December, if I remember right. 

Q. Of December ? 
92 - A. Of January. 
Q. Of what year? 

A. 1880. 

Q. About what time did we get to Unionville? 

A. About supper time. 

Q. About what time would that have been—would it have been 
an early supper or a late one? 

A. I should Judge it was in the neighborhood of 6 o'clock. 

Q. In the neighborhood of 6 o’clock? 

A. Yes, sir; or later. 

Q. While there what did you ond your attorney do after getting 
to Unionville? 

A. We got our supper, and we went to Mr. Rummel’s store and 
inquired for him. 

Q. State whether you found Mr. Rummel at the store. 
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A. No, sir; we did not find him there at the store. 

(). Irom there where did you go? 

A. To Mr. Bryant’s office. 

(). Whose ? 

A. Mr. Bryant and Christy’s office. 

(). What do you say about seeing Mr. Rummel there that evening ? 
A. I don’t exactly remember whether we saw Mr. Rummel there 
or not, or whether he came in shortly afterwards. 

(). Did you see him there that evening? 

A. Yes, sir. 

Q. Then what was done? 

A. The matter was talked over, and Mr. Rummel said that the 
mortgage had been left with the recorder, and I showed him the 
discrepancy between the amount of the note given and the amount 

of the actual indebtedness. We decided that evening to rectify 
95 that the first thing in the morning, as soon as the recorder 
could be found. 

(Q). What was the difference, if you remember? Have you got the 
notes ? 

A. No, sir. 

(). Do you remember now the difference between the statements 
that the Keokuk creditors gave you and the amount of the note? 

A. In the neighborhood of $900. 

Q. [ will ask you to examine that note and see if you can deter- 
mine anything from it. 

A. Yes, sir; they are the figures in lead pencil. 

(). What figures do you find there? 

A. I first find $1,500, below it $909.83 subtracted from the $1,500, 
leaving a balance or residue of $590.17. 

Q. What does that $990.17 represent? 

A. It represents the difference between the actual amount that 
Mr. Rummel was indebted to the Keokuk creditors outside of Huis- 
kamp Bros. and the $1,500 note that he had sent. 

(). It represents the true Keokuk indebtedness ? 

A. Yes, sir. 

Q. Who made these figures ? 

A. I did. 

Q. When? 

A. Those figures were made at the time. 

Q. What directions did you give, if any, or what was said about 
crediting the difference on the note? 

A. My directions were to credit 1t on the note, so that the note 
would be only for the amount he actually owed the other Keokuk 
ereditors. 

(Q. Do you remember who made that credit on there? 

A. That is Mr. Fee’s handwriting. 
94 (). When was it made? 
A. Jan. 6th, 1880. 

Q. What, if anything, was done; what was said about the ac- 
count and notes mentioned in the mortgage given to you by Mr. 
Rummel ? 
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A. In talking the matter over we found that the mortgage was 
given for so much larger amount—covered so much larger amount 
of property than the claims due—that we decided upon releasing 
the notes and accounts. 

Q. What was said by Mr. Rummel as a reason why he would like 
to have any of them released, if you mica you could afford to 
release any and not injure your security ? 

A. He wanted to get. them to pay—to give to his other creditors. 

Q. What then did you do in the way of releasing them? 

A. The following morning—I have forgotten how soon it Was, 
but it was as soon as I could do so—we met and made the neces- 
sary entry on the records, and also on the mortgage, and I paid for 
the recording of it. 

Q. At that time—the morning of the 6th—where was the mort- 
gage? 

A. Where was the mortgage ? 

Q. Yes, sir. 

A. The mortgage was in the hands of the recorder. 

Q. Where did you find the mortgage ? 

A. In the hands of the recorder. 

Q. What recorder ? 

A. The recorder of Putnam county, Missourt. 

Q. About what time in the morning did you get it? 

A. I think about 8 o’clock. 

Q. In the forenoon ? 

A. Yes, sir. 

Q. Where did you get it? 
95 A. In the office of the recorder. 
Q. Who paid for the filing of it? 

A. I did. 

(Q). Go back to the 24th of December, 1879, if you please. While 
at Unionville, Missouri, what knowledge or information had you 
that the Moline Wagon Works had a claim against Mr. Rummel 
and Mr. Cutler or a claim against Mr. Cutler? 

A. I had none 

Q. When you g vot to Unionville and examined the mortgage state 
whether you accepted the mortgage as security for your debt. 

A. I did. 

Q. Now, for what purpose did you accept the mortgage? Why 
did you want the mortgage? 

A. To secure the claim of Huiskamp Bros. against Mr. Rummel. 

Q. Was there any other reason or any other purpose which you 
had in accepting the mortgage than wanting this security ? 

A. No, sir; none. 

Q. You have already stated that you had got the correct state- 
ment from the other Keokuk creditors. What objection did you 
make to their being in your mortgage ? 

A. I made no objection to it. 

(Q). Did you take up the indebtedness of Mr. Rummel yourself? 
They gave you the amount of their claims‘ 

A. Y es, SIP. 
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Q. They assigned them to you, I believe? 

A. Yes, sir. 

Q. Did you have any other object in view in taking the mortgage 
or accepting it after you found it had been given than to secure your 
claims mentioned 1n it ? 

A. No, si 
96 3y the Court: What was said about assigning ? 
By Mr. Free: He said they had assigned or transferred them 
to him—these Keokuk creditors. 
sy the Court: They assigned them to him. after the mortgage 
was given? 

By Mr. FEE: I suppose so; yes, sir. 
sy the Court: Is that claim included in the mortgage ? 
sy Mr. Fer: Yes, sir. 
sy the Court: Did you pay anything for it? 

A. I was not there at the time the assionment was made. 

By Mr. Fee: What knowledge did you have that Mr. Rum mel was 
seeking to hinder and delay his creditors, if he had any such in- 
tention ? 

A. I had none, sir. 

Q. Had you any purpose or Intention to assist him in any man- 
ner in hindering and delaying his creditors in the collection of their 


debts? 

A. No, sir. 

Q. What, then, was your purpose ? 

A. Why, to secure the claim of Huiskamp Bros. against Mr. hum- 
mel. 

Q. In releasing the notes from the lien of this mortgage what was 
the object of that? 

A. The object was to assist Mr. Rummel in paying his debts. 

Q. State whether at that time you thought you had ample security 
for your debt. 

A. I did; yes, sir. 

Q. Where did the goods for which the note was given go to ? 

A. They went to Unionville. 

Q. Unionville, Missouri? 

A. Yes, sir. 
97 A. State to what place. 
A. To the building occupied by Mr. Rummel. 

Q. To the store conducted by him ? 

A. Yes, sir. 

Q. I will ask you to state if any of them were there on the 8th or 
9th of January, 1880? 

A. Yes, sir; a good many of them were there. 

Q. Now, I will go back. What arrangement did you make with 


Mr. Rummel, say the evening of the 5th, about taking possession of 


the stock of goods under your mortgage ? 

A. It was decided, I believe, between us that I should take pos- 
session the next day, the day following. 

Q. State whether or not it was agreed that you should take pos- 
session the next morning. 
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A. It was. 
Q. On the morning of the 6th what did you do in the way of 


taking possession of the goods, the morning of the 6th of Jan. ? 
A. We went to the store and Mr. Rummel gave me the posses- 


Q. Who had the keys to the store after that ? 
A. Mr. Charles Agee. 
Q. Did you have any of them ? 
A. I think not. 
(). After the keys were turned over to you by Mr. Rummel then 
you gave them to the clerk—one of them? 
A. Yes, sir. 
Q. Tell the jury what you did after you got possession of the store 
and the keys. 
A. I then employed the clerks that were there; and we all went 
to cleaning up the old goods, boots and shoes. I remember 
98 that fact, because that was the only thing that I was acquainted 
with. 
Q. What did you do; you say you went to work cleaning 
up; what did you do to clean up; did you clean up ? 
A. We succeeded in cleaning up most of the boots and_ shoes, or 
nearly so. 
Q. What do you say about moving or removing any of the stock? 
A. Yes, sir; T found a large lot of boots and shoes in the back 
part of a room upstairs where they would become damaged. 
Q. What did you do with them ? 
A. Took them downstairs—took a part of them downstairs and 
cleaned them up very carefully. 
(. What did you do in the way of discharging any of the clerks 
or any one in the employ of Mr. Ruminel prior to that time ? 
A. Yes, sir; I think I did discharge one. I have really forgotten 
the circumstance. 
Q. Was there any one turned off by you—any one that you did 
not retain that had been in the employ of Mr. Rummel ? 
A. Yes, sir. 
Q. Now, what do you say about it being generally known around 
town there that you had taken possession ? 
A. I don’t know; I presume it was generally known. <A good 
many of my friends—people that I knew—twitted me about it. 
Q. What do you mean by that? 
A. I mean they would come in and say to me, Huiskamp, 
you have got a store now, or something of that kind. 
Q. What was Mr. Rummel doing after that? 
A. What was Mr. Rummel doing ? 
AL. Yes, sir. 
A. I have no knowledge of that Mr. Rummel did. I saw 
99 him there once or twice a day, and perhaps oftener. 
(). Who were those persons that talked to you—twitted 
you—about being a storekeeper down there at Unionville ? 
A. I don’t know that I can mention any specially 
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Q. What do you say about Mr. Parks here—this gentleman who 
represents the Moline Wagon Works—having any knowledge of it? 
A. I remember Mr. Parks was there once or twice, perhaps oftener, 
at the store. 

Q. Was it before the levy ? 

A. Yes, sir; I also met him at the hotel, and Mr. Ketchum, 
another eentleman who represents the Moline W agon Works. 

_ Who was he? 
. At that time he was an agent of the Moline Wagon Works. 
Do you remember his given name? 
No, sir; I don’t remember. 
Is that the Mr. Ketchum that swore out the writ of attach- 
ment against Mr. Rummel, or don’t you know anything about that? 

A. I don't know. 

Q. What do you say about their being in the store after you took 
possession and before the writ was levied ? 

[.A] Mr. Parks and Mr. Ketchum ? 

Q. Yes, sir. 

A. I think they were there. [I am not positive whether they were 
or not. 

Q. What, if anything, did Mr. Parks say about your being in 
possession ? 

A. I don’t know that I can recall any special conversation in re- 
gard to it. 

(Q). What, if anything, did he say about putting you out to- 

morrow ? 
100 A. There was a talk of that kind at the hotel—a kind of 
joking talk. 

Q. What was the talk at the hotel? 

A. Simply exchanging jokes of that kind—that it would be his 
turn to-morrow or the next day. It seemed to be in a good-natured 
manner. 

Q. In what capacity was Mr. Parks there ? 

A. As the attorney of the Moline Wagon Works. 

(. How long did you hold possession of the stock of geods, Mr. 
Huiskamp ? 


A. Three days, I think. 
Q. What, if any thing, did Mr. Rummel have to do with the stock 
of goods after the morning of the 6th, when vou took possession ? 

Ife had nothing to do with it that I know of. 

You held possession until what time? 

Until the morning of the 9th. 

What month ? 

January, 1880. I think it was the morning of the 9th. 

What occurred on the morning of the 9th ? 

On the morning of the 9th, after breakfast—I got up late, I re- 
member, along about. 8 o’cloeck—I went to the store. There I found 
Mr. Agee, the clerk, — had opened the store, and Mr. Rummel and 
Mr. Guffy, and Mr. Rummel and Mr. Guffy was in a discussion. I 
don’t remember what Mr. Agee was employed at or doing. I don’t 
remember whether there was any one else in the store or not at the 
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time. Mr. Guffy and Mr. Rummel—by the way, Mr. Guffy was the 
sheriff, or, rather, was at that time, the sheriff of Putnam county— 
and he told me upon my entrance that he had levied upon the stock 
of goods of Mr. Rummel. 
(Q. What did you do and what did he do? 
101 A. I told him the stock of goods were ours and not Mr. 
Rummel’s. He remarked something of the kind that I was 
too late. He then took possession of the stock of goods and closed 
the store. | 
Q. For what purpose and under what authority did you take pos- 
session of the store room and the stock of goods ? 
A. Under the mortgage that Mr. Rummel had given me. 
Q. By Mr. Rummel’s consent? 
A. By Mr. Rummel’s consent. 
. I will ask you to examine that and sce if that 1s the mortgage. 
. Yes, sir; that is it. I recognize it by the writing on it. 
Who made the writing on the back of that mortgage ? 
I did, si 
. When did you make it? 
. I made them in the recorder’s office at the time I got it from 


. At the time it purports to have been made, Jan. 6th? 

. Yes, sir. 

. What did you do after you took possession besides cleaning up 
and arranging the stock, moving the goods, ete.? 


A. Nothing that I remember of. 

Q. I will ask you what you did in the way of selling them, hold- 
ing them out for sale, and why you pursued the course you did ? 

A. I sold the goods—that is, I don’t know that I sold them indi- 
vidually, but perhaps Mr. Agee and another clerk that was there 
sold them. 

Q. After you took possession ? 

A. After I took possession. 

Q. What was done with the proceeds of the sales ? 
102 A. The proceeds of the sales, I have them still. 

(. What was done in the way of keeping the amounts and 
keeping them separate of the sales? 

A. I purchased a book—a small book—and entered up the re- 
ceipts as I found them in the evening—every evening that I was 
there. 

Q. Purchased a separate book for that purpose ? 

A. Yes, sir. 

Q. W hat was the arrangement about proceeding to dispose of the 
goods in the mortgage ? 

A. Not being an attorney I did not know what to do i in regard to 
it; and I made no move from the fact that Captain Fee, our attor- 
ney, had promised to return the following day, and I was to see him 
in closing out the matter. It was the first mortgage of the kind I 
had taken. 

Q. It was with a view of disposing of the goods under the mort- 
gage ? 
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A. Yes, sir. 

Q. I believe you stated that you had the amounts of the sales 
yet ? 

A. Yes, sir. 

(). Hold them subject to this action ? 

A. Yes, sir. 

Q. Did you have any other object in view in taking possession of 
the goods on the morning of the 6th except to secure your claims 
mentioned in the mortgage ? 

A. No, sir. 

(). Had your counsel returned at the time of the levy of the attach- 
ment of the goods? 

A. I think not; no, sir. 


Cross-examination by Mr. GAGE: 


103 Q. Mr. Huiskamp, this remark that you made to Cutler 
that he was out of the store you say you made in front of the 


store ? 

A. I think that is my recollection, sir. 

(Q). After you had had a conversation with Rummel, you think, 
the same day ? 

A. I think so. 

(). Where had Cutler formerly been—where had you seen him— 
where had you been in the habit of seeing him ? . 

A. Occasionally at the store, and sometimes on the streets. 

Q. Had you known who had been keeping the books about the 
store ? 

A. No, sir. 

Q. Do you know whether Cutter done it or not? 

A. No, sir. 

Q. Did he not attend to the correspondence ? 

A. No, sIr. 

Q. Don’t you know that Cutler attended chiefly to the agricult- 
ural implement business ? 

A. I have no knowledge to the contrary. 

(). When you had seen Cutler, where was it that you saw him ? 

A. Thad met Mr. Cutler on the streets and in the store; they were 
about the only places to meet him. 

(Q. You say you did not act upon the information. They were 
then owing you a large amount of money ? 

A. Yes, sir. 

(). How long was it before you say you did act upon it? 

A. I don’t understand your question. 

(). You did ultimately act upon that or some such statemont, did 
you not—that is, you began to do business with Rummel exclusively 

after that statement was made with Cutler ? 
104 A. No; we treated them. We sold the good- to Mr. Rum- 
mel, but the account was never changed. 

Q. For the reason that they were owing you? 

A. Yes, sir. 

Q. Mr. Huiskamp, can you tell when that conversation was ? 
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A. No, sir; I cannot. 

Q. Can you tell what year it was in this conversation with Cutler 
and Rummel ? 

A. It was in the spring of ’79. 

Q. You testified in this case before, did you not ? 

A. Yes, sir. 

Q. Did you not then say it was in the spring of ’78. 

A. If I did it was an error in the dates. 

Q. Did you not testify on that trial: I know of the condition in 
the spring of ’78 from Mr. Rummel at his store? 

A. If I said ’78 it was evidently an error. 

Q. What fixes it in your mind as being the spring of ’79? 

A. From that fact that it was in ashort time of his failure and the 
making of this mortgage. 

Q. How long ago did you testify here before ? 

A. A year. Is ita yearago? I have really forgotten that. 

Q. It was whenever the trial was. 

A. Yes, sir; exactly. 

Q. You have no event, or anything of that kind, to fix it in your 
mind as being the spring of ’78 ? 

A. No, sir. 

Q. Or 779? 

A. Or ’79, positively. 

Q. What was the occasion of your going to Unionville on the 2nd 
of December, ’79 ? 

A. What was the occasion of my going there? 

Q. Yes, sir. 
105 A. From the fact that Mr. Rummel owed Huiskamp Bros. 
asum of money, and that they had learned, through what 

we call Dunn’s agency and commercial agencies of that class, that 
Mr. Rummel was in trouble. 

Q. In what trouble ? 

A. Well, it said, if I remember correctly, that parties interested 
should look after their claims, or something like that. 

Q. You went there and Mr. Rummel made a statement? 

A. I went there and Mr. Rummel made me a statement. 

Q. What did that statement show ? 

A. It showed a surplus over and above his indebtedness. 

Q. How large a surplus ? 

A. I cannot tell. 

Q. Large or a small one? 

A. Quite a large surplus. 

Q. He had the goods and accounts and notes there to show you ? 

A. Yes, sir. 

Q. And his books? 

A. Yes, sir; I did not see his accounts; I did not see his notes. 

Q. From his statement of them you were satisfied ? 

A. Yes, sir. 

Q.And went away satisfied ? 

A. Yes, sir. | 
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Q. You did not ask him to give you any security then; you did 
[not] want any security then ? 

A. No, sir. 

Q. Did not desire any ? 

A. No, sir. | 
106 Q. Now, what was it about his making you or securing 
you if anything should happen; what is that? 

A. I requested Mr. Rummel, or stated to him, that in case any- 
thing should occur or happen that would jeopardize Huiskamp’s 
Bros.’ claim that I wanted him to secure us. 

Q. Mr. Rummel was, in your opinion, in a perfectly solvent con- 
dition? 

A. Yes, sir. 

(). Now, what was there that had been stated to you that made it 
probable or possible to your mind that something was going to 
happen to Mr. Rummel? 

A. Well, the commercial reports. 

Q. He had proved that to your satisfaction to be without founda- 
tion? 

A. Yes, sir. 

Q. Now what was there that made you make that remark to him ? 

A. It is not exactly a rule, but it 1s a caution which all business 
men take, especially where the parties are largely indebted to them, 
to request that they secure them; it is nothing more than natural. 

Q. ‘To tell a solvent man to secure you? 

A. Yes, sir. 

(. How long had you been there? 

A. How long had I been there; where? 

Q. At Unionville? 

A. I came the evening of the 25rd, and left there on the morning 
of the 24th. 

(). What time in the morning? 

A. I could not tell you; it was early. 

(). How long a conference did you have with Mr. Rummel? 
107 A. I could not tell you. 

Q. Anything said between you about his relations with 
Cutler? 

A. No, sir. 

Q. Nothing said at all about Cutler? 

A. No, sir. 

(). Nothing said about any trouble between him and Cutler? 

A. No, sir; not that I remember of. 

Q. On the morning of the 3rd you received those notes from Mr. 
Rummel? 

A. Yes, sir. 

(. Two notes; one for the amount of your own debt and another 
for $1500, payable to yourself? 

A. Yes, sir. 

(. They were overdue when he gave them? 

A. it seems so. 

Q. They were, were they not, on the face of them? 
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A. Yes, sir. _ 

Q. Made on the 24th of December and payable in one day, and 
you got them on the 8rd of Jan.? 

A. The 2nd or 3rd. 

Q. Your bills were not due; they were not due in the regular 
course of business, were they; there was included in them several 
hundred dollars that was not yet due? 

A. Perhaps there was. 

Q. There was, was there not? 

A. I have not examined the bills and could not state that. 

Q. Don’t you know that a portion of that indebtedness was not 
due? 

A. I do not know how it averaged. 

Q. I did not ask you whether it averaged or not; I asked you 

whether a portion of it was not due? 
108 A. A portion of it would perhaps not be due according to 
the way the bills would read. 

Q. You found out that he had made you a note for $1,500. He 
stated in the letter that he had made it to eover $590 of indebted- 
ness ; you found it was to cover $590 of indebtedness when you came 
to examine it? 

A. It did not state so. 

Q. I know that, but the letter stated 1t was for the benefit of cer- 
tain creditors, the note of $1,500, but when you came to examine it 
you found it was for $590 too much ? 

A. Yes, sir. 

(Q. You say that these Keokuk creditors assigned their claim to 
Huiskamp Bros. ? 

A. Yes, sir. 

(J. You say you were not present when they assigned them ? 

A. No, sIr. 

(Q. Where were you when they assigned them ? 

A. I might have been through the store; I could not say posi- 
tively. 

(. Have you their assignments ? 

A. No, sir; I have not. 

Q. Then you don’t know that they did assign them ? 

A. Only from hearsay. 

Q. You only heard from hearsay that they assigned them. You 
don’t know that Huiskamp Brothers ever paid them, do you? You 
never heard of them that they had paid these creditors ? 

A. No, sir; I never heard that Huiskamp Brothers had paid them 
for it. 

Q. You then went to Unionville and met Captain Fee on the 
way ? 

A. Yes, sir. 
109 Q. Getting there on the night of the 5th ? 
A. Yes, sir. 
Q. Went to Mr. Rummel’s store first after supper ? 
A. Yes, sir. 


Q. Who did you find there ? 
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A. I don’t know. 

Q. Find anybody there? 

A. I presume we did. We did not find Mr. Rummel there. 

Q. Did you inquire for Mr. Rummel? 

A. We did. 

Q. Of whom? 

A. I don't know. 

(). Anybody in the store? 

A. Yes, sir. 

(). The store was open then? 

A. Yes, sir. 

You were directed from there to where Mr. Rummel would be 
found ? 

A. Yes, sir. 

Q. By somebody in there? 

A. Yes, sir. 

Q. The clerks were there and the store was open ? 

A. Yes, sir. 

Q. Was Mr. Fee with you then ? 

A. Yes, sir. 

Q. You went to Mr. Bryant’s office, and there were either joined 
[by] or found Mr. Rummel ? 

A. — sir, 

Q. Now, what was it that occurred there? 

A, Mr. ‘Rummel told me that the mortgage was at the court- 
house. 

@. He did not tell you that in the letter ? 
110 A. No, sir; I think not. I don’t think Mr. Rummel said 
anything i in the letter about its being filed or left for filing. I 
then showed him the discrepancy between the amount of the note 
that he had sent down and the actual amount of his indebtedness. 

Q. Go on; I could not hear it all. 

A. I pointed that out; after that—I don’t know just how that oc- 
curred—that is, just exaetly how it oecurred—there was considerable 
conversation in regard to the matter, but it was finally decided to 
make out this endorsement—this difference between the amount of 
the note and the amount actually paid—and I released the notes. 

Q. How did they come at it? : 

A. In talking the matter over we found that we had more than 
enough to secure the claim of Huiskamp Brothers, and Mr. Rum- 
mel was anxious to have these notes to pay off indebtedness that he 
owed to other creditors ; so we released the notes and accounts. 

Q. Just tell us how you came to find out that you had more than 
sufficient security for the $4,000 or the $3,000 that he owed you ? 

A. By knowing about the value of the stock and the value of the 
buildings. 

Q. Any conversation had about it there ? 
A. Yes, sir. 

Q. There was? 

A. Yes, sir. 
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Q. Mr. Huiskamp, have you not omitted something about that ? 

A. I may have, sir. 

Q. Did you not testify here at the last term that you and Mr. 

Fee came to the conclusion that it was necessary for you 
111 ‘to release a portion of this property in order to avoid the 
suspicion of fraud on your part ? 

A. I think not. 

Q. Was not that your testimony as why that release was made; 
that it was.to avoid any suspicion of fraud on your part in taking 
$12,000 or $13,000 worth of property to secure about $3,000 or 
$4,000 ? 

A. I think not. 

Q. Don’t you know you testified that it looked too large, and Mr. 
Fee said you could not hold that amount of property as security for 
your debt ; it was so large a mortgage it would look fraudulent, “and 
I did not want it? 

A. Yes, sir; I may have testified to that. 

Q. Was that the fact ? 

A. It may have been talked over and I was giving my mind. 

Q. I want you to recollect and see whether it was so ? 

A. I have some recollection of a conversation of a similar charac- 
ter ; whether 1t was just exactly that or not I don’t know. 

Q. It did not look right to Mr. Fee? 

A. I should object to that language. 

Q. I know it; but did you use it when you were testifying here 
before—it did not look right to Mr. Fee? 

A. I will admit having said that. 

By the Court: You say you will admit having said that ? 

A. Yes, sir; there may have been a conversation of that kind oc- 
curred that I don’t recall now. 

By the Courr: You recollect of testifying ? 

A. To that—no, sir; not just exactly that, but similar to that. 

Q. Here is another place: Told Rummel the mortgage was for 

an unnecessarily large amount, and to avoid suspicion of 
112 fraud on our part w ould release notes and accounts. 
A. Yes, sir. 

Q. You told him that? 

A. I think that was part of the conversation we had. 

Q. Then the occasion of that release being made was not that Mr. 
Rummel begged you for the notes in order that he might distribute 
them to his creditors, but because you told him that you had to re- 
lease them because you could not hold them. ‘That is the fact, is it 
not? 

A. No, sir. 

Q. Did you not tell him that that was too large an amount; that 
you could ‘not take such a mortgage as that; that, in fact, right on 
the face of it it was a fr audulent: one? 

A. I don’t remember the conversation in regard to that. 

Q. You do remember that in that conversation between yourself 
and Mr. Fee and Mr. Rummel and Bryant, in Bryant’s office, that 
was suggested to Mr. Rummel—that he had given a mortgage on too 
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much property; that it looked fraudulent; that you could not take 
such a mortgage as that, and you so testified at the last term, did you 
not ? 

A. I have no recollection of testifying to that. 

Q. You have a recollection, however, you say, that you did tell 
him; that you did say here that the mortgage was too large? 

A. Some such conversation. <As to the wording of it, I don’t re- 
member. 

Q. You have not lost your memory, have you, Mr. HWuiskamp, any 
since testifying here before? 

A. Lost it? 

@. Yes, sir. 

A. I think not. 
115 Q. That was just as important a matter then as it 1s now. 
So, then, you did release the notes? 

A. Yes, sir. 

Q. You still retain what? 

A. The mortgage on the undivided half of the building and the 
stock of goods. 

Q. Now, there issomething that you have not told, Mr. Huiskamp. 
You left Mr. Rummel in a perfectly — condition, and then you find 
him now giving up his property—putting it out of his hands—in a 
week after. Did you not ask him the cause of that, and did you not 
talk about it there? 

A. At the time? 

(). At the time. 

A. The cause of it I learned the second trip. When I was there 
the first time I knew nothing about it. 

Q. You detailed this conversation at Bryant’s office. Iask you if 
you have not left out something. You say that you had left him a 
week before a perfectly solvent man? 

A. Yes, sir. 

QQ. You found him now reduced to the necessity of mortgaging 
everything he had in the world and giving, as you say, an excessive 
mortgage. Did not you and he have anything to say as to why he 
done it? 

A. No, sir; the reason why he done it was that he wished to secure 
his creditors. 

Q. He could have madea mortgage for $2,400 to secure Huiskamp 
Bros. ? 

A. Yes, sir. 

Q. You did not want it the first time, nor he did not want to 
make it? 

A. No, sir. 

Q. What was the thing that you told him if anything should 
114. happen that he must secure you? What was the thing that 
had happened that he did secure you? 

A. What was it that lad happened ? 

Q. Yes, sir; the turning up of the Moline Wagon Company’s 
notes ? 
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A. At the time of the first conversation in regard to the matter I 
knew nothing of it. 

Q. You did know something of it in the last conversation ? 

A. Yes, sir. 

Q. There was something talked about that. Come down to that 
and tell the jury what that was? 

A. I have no recollection as to what that was. I knew that the 
notes were there. At least I had been told that the notes were 
there. 

Q. Who by? 

A. Mr. Rummel. 

Q. Where ? 

A. At Unionville. 

Q. When? 

A. Some time that evening. 

Q. There at Bryant’s office ? 

A. At Bryant’s office. 

. You knew, then, the occasion of his having made au mort- 
gage was that these notes here in suit were there? 

A. The Moline Wagon Company Works’ notes ? 

Q. Yes, sir. 

A. I took it for granted from what they said that they were. 

Q. You knew it after these notes turned up that he had conveyed 
to you some $18,000 worth of property to secure $5,000. You found 
that out at Bryant’s office tnat night ? 

A. 4,000.00. 
115 Q. I mean $3,900 ? 
A. That was spoken of then. 

Q. You took a real estate mortgage on how much property ? 

A. One-half interest in the store building. 

Q. Did you in assessing your values—did you assess the value of 
that—take that into consideration ? 

A. I think it was taken into consideration. 

Q. You have that mortgage with you, have you ? 

A. Yes, sir; I think that mortgage is—C ‘aptain Fee has it. 

Q. You have never foreclosed it, have you ? 

A. No, sir. 

Q. Still hold it on Mr. Rummel’s half of the property ? 

A. It is on the attachment with the lot of goods, I believe. 

Q. Then you did something further that night. What put it into 
your head to take possession of that stock of goods ? 

A. I think it was done by Captain Fee’s advice; I don’t remem- 
ber; at his suggestion. 

(. How came you when seeking to secure your $2,500 debt to let 
go the $5,000.00 worth of notes and accounts ‘that you had, and de- 
cide that night to take possession of the store in Unionville the 
next morning and commence selling goods, give up your security, 
— up the notes, and go into the retail boot and shoe business ? 

A. I could not tell you. 
Q. You don’t know why it was? 
A. No, sir. 
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Q. You never did such a thing as that before, did you, Mr. Huis- 
kamp? 

A. No, sir. 

Q. To set up on so short a notice as that ? 

A. No, sir. 
116 Q. You don’t know why it was that you concluded to let 
go the notes and accounts and decide to carry on business in 
Unionville? 

A. No, sir; I don’t that I have. 

Q. You did it, however? 

A. It was done; yes, sir. 

Q. The next morning, what was said then about your taking pos- 
session? How came you to take possession? What did you do it 
for—to secure your claim ? 

A. Ihave not legal knowledge enough to say just why it was 
done; it was done under the advice of Mr. Fee. 

Q. Mr. Rummel wanted you to take possession ? 

A. Yes, sir; he did. 

Q. What was done the next morning ? 

A. The next morning? 

Q. Yes, sir. 

A. After taking possession of the stock ? 

Q. Yes, sir. 

A. I went to the store and Mr. Rummel gave me possession of the 
stock of goods. 

Q. You hired the clerks? 

A. Yes, sir. 

Q. Set up keeping store ? 

A. Yes, sir. 

Q. And started about your improvements in the business ? 

A. Yes, sir. 

Q. When did Mr. Fee go away ? 

A. That same night. 

Q. What time in the evening—after you had taken possession ? 

A. No, sir; before. | 

Q). He was there, however, when the programme was set- 
117 ~~‘ tled that you would take possession ? 
A. Yes, sir. 
By the Court: 

Q. Mr. Fee? 

sy GAGE: Did you state at the last trial that Fee went home at 
noon ? 

A. I might have stated that, sir; Iknow he went home; whether 
he went home in the morning or the after that noon I don’t remem- 
ber. 

Q. If he went home at noon he was there after you had taken 
possession of the store and gone to keeping store? 

A. I think not; I don’t think Captain Fee was present. 
Q. You and he stopped together at the same hotel ? 
A. Yes, sir. 
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Q. You say you went to keeping store there in pursuance of that 
mortgage ? 

A. Under authority of that mortgage. 

Q. Did Mr. Fee gu away on the train ? 

A. I don’t remember whether he went on the train or whether he 
went in a buggy. 

QQ. Which is the way usually taken in going away from there ? 

A. On the trains, though sometimes when a person is in a hurry 
they go by team. 

(. Do you know when the train goes ? 

A. No, sir. 

Q. Or did go that time? 

A. No, sir. 

Q. Do you know when it went three days afterwards, on the 9th 
of January ? 

A. When it went? 

(). Yes, sir. 

A. I remember about what time it comes in, but I have forgotten 

what time it goes away. My impression is that the trains 
118 run from Unionville east—or rather north—in the morn- 
ing. 

Q. The day the attachment was served were you there, and for 
some time afterwards, or did you go away on that train between 11 
and 12 o’clock ? 

A. I remember of going away that same day, but I have forgotten 
the hour. 

(Q. It was some time after the attachment was made ? 

A. It was after the attachment was served ; yes, sir. 

Q. Phen you did not know that under that mortgage, Mr. Huis- 
kamp, you had not any business to go to keeping store ? 

A. I did not know. Mr. Fee had gone away. 

Q. Did not that mortgage tell vou how you could sell the goods? 

A. I don’t think I read the mortgage ; in fact I know I did not— 
did not read the mortgage. 

Q. Mr. Rummel turned over his clerks to you and you went on 
selling the goods. He saw you hire them, did he not? 

A. I could not say that he did. 

(). He was there ? 

A. I could not tell you whether he was there and saw me hire 
them or not. 

Q. Did you not state that he went into the store, turned the keys 
over to you, and you hired the clerks then and there ? 

A. I hired them some time during the day, but what time I conld 
not say. 

Q. Did not Mr. Rummel come into the store from time to time 
and see you keeping store in there ? 

A. Yes, sir. 

Q. And he knew that vou were doing it, did he not? 

A. Yes, sir. 
119 Q. And he was in and out during the three days that you 
were keeping store there all the time ? 
10—194 
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A. No, sir. 

Q. And you did not know that the mortgage authorized you to 
sell that stock at public sale at the court-house on a notice ? 

A. I don’t think I did. 

Q. You did not stop to inquire ? 

A. No, sir. 

@. The only discussion of the question was had that night in 
Bryant’s office between Mr. Rummel and you when you were to take 
possession and go ahead with the business? 

A. There may have been some other discussion in the morning. 

Q. Well, it was determined that night ? 

A. I think so; yes, sir. 

Q. And it was determined in the discussion that night that you 
should do the thing you did do the next day. Mr. Fee, Mr. Bryant, 
and everybody knew that you were going to take take possession ? 
A. I think, sir, those that were 
Q. Mr. Rummel certainly did ? 

A. Yes. sir. 

Q. You say Mr. Rummel was in the store when you went into 

and found the sheriff there? 

A. Yes, sir. 

Q. And you told him that that was your store ? 

A. Yes, sir; something of that kind. 

(). He said what? 

A. That I was too late. 

Q. What for? 
A. That he had made the attachment already. 

120 Q. Did he not tell you that you were too late; that Mr. 
tummel had declared himself the proprietor and turned the 

keys over to him? 

A. Yes, sir. 

(). That is what he said ? 

A. Yes, sir. 

Q. What was it that you told the sheriff, Mr. Huiskamp, exactly? 

A. It was to the effect that the store building belonged to Huis- 
kamp Brothers; just the words I cannot remember now. 

QQ. Did you tell him that you owned that store and was In pos- 
session of it, or that you had a claim on it? 

A. I could not give just what I did say; it was to the effect, how- 
ever, that Huiskamp Bros. had possession. 

Q. Do you know how your goods were shipped to Rummel ? 

A. By what road? 

(. No; in what name? 

A. They were shipped to J. Rummel and Son. 

(). To J. Rummel and Son? 

A. Yes, SIV. 

Q. And charged so on your books ? 

A. Yes, sir; the account has never been changed. 

Q. Now, Mr. Huiskamp, have you stated all that Mr. Rummel 
told you in regard to that dissolution; did he tell you that it was 
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an absolute dissolution, or that they had agreed to dissolve at some 
future time? 

A. I think he said it was an absolute dissolution. 

Q. Did you not in answer to a question from the court when you 
were testifying here before, say I knew that for the entire time that 

the business was done in the name of J. Rummel and Son— 
121) =I knew we had no right to make such a charge; I understood 

from Mr. Rummel the name was to be kept up until the debts 
were paid, and we were never notified that the debts were paid; we 
were authorized by Mr. Rummel to charge to J. Rummel and Son, 
and that authority was never to my knowledge revoked; did you 
not answer the question in that way? 

A. I don’t remember it. 

Q. Think and see if that 1s not the fact that Rummel had told 
you that they had not dissolved; had told you that they were to go 
on using the firm name, each of them to use the firm name until 
the debts were paid, and that you were still to charge for the goods 
in the firm name because they had not notified you ? 

A. Yes, sir; we always charged them in the firm name. 

Q. Is that the reason that you urged there; did you not state 
then, in answer to a question that the judge asked you last term, and 
was it not a fact? 

A. I don’t know. 

Q. Was it not a fact that the reason that you kept up that way of 
charging that they had never notified you? 

A. Yes, sir; that 1s one reason. 

Q. So then Mr. Rummel did tell you that the firm name was to 
go on until their debts were paid ? 

A. Perhaps he did. 

Q. Have you no recollection about that, Mr. Huiskamp ? 

A. No distinct recollection, sir. 

(. And you don’t know whether you testified here at the former 
trial that that was the fact or not? 

A. No, sir; I don’t. 

Q. Do you remember the court asking you questions in regard 
to it? 

A. I remember the court asking me some questions. 
122 Q. What were they ? 

A. Whether it was this question or not I can’t say; I don’t 
remember. 

Q. I will get you to tell what the fact was; did Rummel tell you 
that the firm name was to be kept up and used, after the time you 
had that conversation with him, until the debts were paid, or until 
some future time, or did he not ?. 

A. I have no recollection of a conversation of that kind. 

Q. You recollect a conversation in which you say that Rummel 
told you that the firm was dissolved ? 

A. Yes, sir. | 

(). And you talked with Cutler afterwards, and he said he was out 
of the store; now I ask you if, when you testified as to that before, 
you did not say that Rummel told you that they were going on using 


eS ee ee oe er 


76 HENRY C. HUISKAMP ET AL., &¢., VS. 


the firm name until the debts were paid; I ask you if you did not 
testify to that in answer to that question from the court? 

A. I have no recollection of it. 

Q. Was ita fact? 

A. I have no recollection of it. 

Q. Was it a fact that they were going on using the firm name un- 
til the debts were paid? 

A. As far as our house was coneerned we never change the name. 
There was no special arrangement made in regard to it. 

Q. Was the reason.that you stated there, that you were never au- 
thorized to change it, — that the firm debts were not paid? 

A. We got no authorization to change it, nor had been requested 

to change It. : 
128 Q. Although you had been notified of the dissolution be- 
tween these parties, you were authorized to still charge them 

in the firm name until the debts were paid ? 

A. If we were notified that they were still 

Q. Did you not so state that Rummel told you that they were to 
use the firm name until the debts were paid ? 

A. At the present — I have ‘no recollection of that; it may have 
been the conversation though. 

Q. It may have been a conversation between you and Rummel. 
Was Rummel and Son owing you anything ? 

A. Rummel and Son? 

Q. Yes, sir. 

A. No, sir; Rummel and Son owed us nothing. 

Q. Then you have taken Mr. Rummel’s individual note for it? 

A. We have taken Mr. Rummel’s individual note for it. 

Q. What sign was there up on this store when you went there? 

A. J. Rummel & Son. 

Q. Did you put up any sign giving any notice of your possess- 


A. No, sir; I did not. 

Q. Have you told all that you did when you went into that store? 
You cleaned up the goods; the clerks and you moved them forwards ; 
you hired the clerks and you went on selling the goods. Is that all 
that you did? 

A. I think so. 

Q. Then you did not take an inventory, did you ? 

A. No, sir. 

Q. Does your house take Bradstrect’s reports ? 

A. No, sir; we do not. 

Q. You just went with the stock of goods as though it was your 
own, without taking any invoice ? 

A. Yes, sir. 

124 Redirect examination by Mr. HAGERMAN: 

Q. Mr. Huiskamp, when you sold these goods to Mr. Rummel did 
you have any knowledge that the firm then existed ? 

A. After what time? 

Q. The goods mentioned in this bill after January, 79? 
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A. No, sir. 

Q. You say you did not? 

A. I did not know that the firm of Rummel and Son existed at 
that time. .[ did not know that the firm of Rummel and Son ex- 
isted after that time. 

Q. In selling the woods you acted upon the information that you 
received from Mr. Rummel and Mr. Cutler? 

A. Yes, sir. . 

Q. Did you understand at the time you sold the goods for which 
this note was given to you that Rummel owned the goods and the 
store? 

A. That was my understanding. 

Q. You had sold him the goods, then, on which this claim is based 
with that understanding ? 

A. Yes, sir. 

Q. When you accepted Mr. Rummel’s note and the mortgage exe- 
cuted by him you then understood that he owned the goods? 

A. Yes, sir. 

F Q. You got the information which led you to that conclusion 
from Mr. Rummel «& Mr. Cutler? 

A. Yes, sir. 

Q. You then understood that he owned that stock of goods in 
that building—the dry goods? 

A. Yes, sir; at that time. 
125 Q. At the time that you accepted the notes and accepted 
the mortgage after it had been executed, had vou been in- 
formed that there wasa claim that Rummel and Cutler were jn 
partnership at that time; did you know of any claim that Rummel 
and Son were in partnership ? 

A. No, sir; I did not until after I got up to Unionville on the 4th 
or 5th of January. 

Q. You never heard of it then from either of them ? 

A. Neither. . 

Q. What knowledge had you from either Rummel or Cutler when 
you went there to Unionville on the dth of Jan. that there was « 
partnership ? , 

A. I had no knowledge. 

Q. What information “did you have from either of them that they 
claimed there was a partnership ? 

A. None, sir. | 

Q. What was the arrangements, if any, as to my return to Union- 
ville at the time I left—prior to the time I left? . 

A. I did not hear the question, Captain. 

Q. What was the arrangement as tomy return to Untonville when 
I left ? 

A. You were to return the following day, or as soon as you possi- 
bly could get away from some important case. You had some im- 
portant business matter. 

Q. What do you say as to waiting there until I returned to - 
vise you? | 3 

A. I was to wait until you returned. 


4 Poe, va oe ae ow . ~~ 
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Q. What do you say as to my business consuming more time than 


I anticipated when I left ? 
A. It was greater than you anticipated. | 
(). W hen you say that you have no claim against Rummel 


126 and Son, that your claim is against Mr. Ruminel, do you re- 
fer to the notes or to the legal status of the case? 

A. I refer to the notes. 

Q. If you bad had any knowledge that Rumenel and Son were in 
partnership and owned this property, what do you say as to having 
taken the separate obligation of Mr. Rummel? 

A. I should not have done it, of course. 

(). How many of these woods i in value which you had sold to Mr. 
Rummel was in’ the store when vou took possession of it ? 


(Objected to by plaintiff's counsel as —.) 


Q. What was the value of the goods that you had sold Mr. Rum- 
mel that was in the store when you took possession of it ? 


aor parangen to by plaintiff’s counsel. Objection sustained by the 
court; to which ruling of the court the interpleader’s counsel then 
and there duly excepted.) 

That Jacob Rummel, a witness for the interpleaders, on his cross- 
examination, among other things, testified as follows: 

That Thomas M. Fee was the attorney of intervenors, and was 
present at the time of the taking possession by the interpleaders of 
the property in controversy, and has been such attorney from that 
time until the present; that at the time of the trial of the plea in 
abatement of Rumirel said I'ee was the attorney of Rummel, and 
was employed by Rummel to assist, and did assist, in the trial of 

such piea in abatement. 

127 The plaintiffs offered testimony, which was admitted in 
evidence, tending to show that the interpleaders took the 
mortgage on and possession of the stock of merchandise in contro- 
versy, not in good faith, but to assist the defendant Cutler in hinder- 

ing, delaying, and defrauding his creditors and the creditors of the 
firm of Rummel and Son; that there was no dissolution of the firm 
or division of the firm property in January, 1878, or afterwards ; 
that Jacob Rummel made the transfer and conveyance to inter- 
pleaders with the intent to hinder, delay, and defraud his creditors ; 

that plaintiffs were engaged in the manufacture and sale of wagons, 
and had been for many years and had prior to January, 1878, dealt 
with Rummel & Son, and continued to deal with them after that 
time; that they never knew of the dissolution of said firm or divis- 
ion of its property, and there never was any published notice of 
such dissolution ; that the debt on which they brought suit in the 
attachment proceedings was contracted on their part under the be- 
lief that the firm of Rummel & Son was still in existence. 

The plaintiffs offered in evidence the affidavit for attachment in 
the main case of the plaintiffs against the defendauts, in words and 
figures as follows, to wit: 


At the same time, to wit, January 8, 1880, there was also filed 


° a 
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with the clerk of the circuit court, on the part of said plaintiff, an 
affidavit, in words and figures following, to wit: 


In Putnam Circuit Court. March Term, 1880. 


128 THe MontingE Wacon Company, PI’ff, 
against 
JAcCOm RumMMEL and E. Cut er, Def’ts. 


This afhant states that the plaintiff in the above-entitled cause 
has a just demand against the defendants therein, now due, except 
one note for sixteen hundred and ninety-two dollars and eleven 
cents, due February 16, 1880, and one note for sixteen hundred and 
fifty dollars, due March 15,1880, and that the amount which afhant 
believes the plaintiff ought to recover, after allowing all just credits 
and set-offs, is sixty-seven hundred and twenty-two dollars and sixty- 
one cents, and that this affiant has good reason to believe, and does 
believe, that the defendants have fraudulently eonveyed or assigned 
their property or effects so as to hinder and delay their creditors; that 
the defendants have fraudulently concealed, removed, or disposed 
of their property or effects so as to hinder and delay their creditors ; 
that defendants are about fraudulently to convey or assign their 
property or effects so as to hinder or delay their creditors. 


N. 8. KETCHUM. 


Subscribed and sworn to before me this 8th day of January, 1580. 
PETER GREGGERS, Clerk. 


And also the plea in abatement of Jacob Rummel thereto, in 
words and figures as follows, to wit: 


129 Inthe Circuit Court of the United States for the Western Di- 
vision of the Western District of Missouri, May Term, 1880. 


THe MoLine Wacon Company, Plaintiff, 
against 
Jacop RumME L and E. R. Curier, Defendants. 


Comes now Jacob Rummel, one of the above-named defendants, 
and files this his separate plea in the nature of a plea in abatement, 
and, for his said plea, states that he is one of the defendants in this 
cause, and that he denies that plaintiffs have a Just demand against 
this defendant. 

This defendant denies that he has fraudulently concealed, re- 
moved, or disposed of his property or effects so as to hinder or delay 
his creditors. 

This defendant denies that he is about fraudulently to convey or 
assign his property or effects so as to hinder or delay his creditors ; 
therefore this defendant prays that the attachment in this cause 
abate, and the property heretofore attached be released, and for all 


proper relief. 
JACOB RUMMEL. 
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Jacob Rummel, one of the defendants herein, makes oath and 
says that the statements and facts of the foregoing plea in abate- 
ment are true, according to his best knowledge and belief. 


J. RUMMEL. 


130 Subscribed and sworn to before me. Witness my hand 
and notarial seal this 19th day of April, 1880. 
My commission expires on the 17th day of April, 1881. 
[SEAL. ] A. D. CHRISTY, 
Notary Public. 


And also that part of the record in said attachment suit showing 
the proceedings on the trial of the plea in abatement, including the 
verdict and judgment, in words and figures as follows: 


MoninE WaGon Company against JAcop RuMMEL et al. 


This day come the parties, by their attorneys—the plaintiff by 
James J. Parks and Gage & Ladd, and the defendants by Fee, 
Barnett and Dobson—and the plea in abatement of the defendant, 
Jacob Rummel, being duly called for trial, it 1s ordered that a jury 
come, to wit, Moses Shoemaker, R. R. Thompson, John M. Walker, 
William Erskine, J. Q. Thompson, James 8. Taylor, Frank Meyers, 
Thomas Anderson, Samuel Marshall, William P. Fisher, James W. 
Rogers, David Young, twelve good and lawful men, who were 
duly sworn to well and truly try the issues joined on the plea in 
abatement in the above cause, and thereupon evidence 1s heard, and, 
not being completed at the hour of adjournment, it 1s ordered that 
further proceedings be postponed until to-morrow morning. 

Said entry is of date November 9th, 1880; and afterwards, 
151 =on the 15th day of November, 1880, the following entry ap- 
pears of record, to wit: 


Morning Wacon Co. against JAcop, RuMMEL et a. 


This day come the parties again, by their attorneys, and the jury 
as on yesterday, and thereupon the cause is argued by counsel and 
submitted to the jury under the charge of the court; whereupon the 
jury retire to consider what verdict they shall render in the prem- 
ises, and, after due consultation, the jury return into court the fol- 
lowing verdict, to wit: 

“We, the jury, find the issues for the plaintiffs. 

“M. SHOEMAKER, Foreman.” 


It is therefore considered by the court that the plea in abatement 
herein to the attachment be overruled and the attachment sus- 
tained. 


The interpleaders objected to the introduction of said affidavit, 
plea in abatement, record entries, verdict, and judgment upon the 
grounds that thay were not parties to the trial and issue arising 
upon the plea in abatement, and that the issues tried thereon were 
entirely separate and distinct from the issues upon trial here, and 
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hence the testimony is irrelevant and immaterial, relating to dif- 
ferent parties and different subject-matter. 

The court overruled the objections of the interpleaders and ad- 
mitted said papers for one purpose, to show that the conveyance and 
transfer of the stock of merchandise in controversy to the inter- 
pleaders was fraudulent on the part of Jacob Rummel; to which 

action of the court in overruling said objections and admitting 
152 said testimony the interpleaders at the time excepted. 


This was all of the testimony proving or tending to prove the facts 
material to the proper understanding of the exceptions of the inter- 
pleaders. 

The jury having returned a verdict for the plaintiffs, the inter- 
pleaders at the time excepted to such verdict, and the court having 
rendered a judgment on said verdict in favor of the plaintiffs and 
against the intervenors, the interpleaders at the time excepted to 
such Judgment. 

Before the submission of the issues in this trial to the jury, and 
within the time prescribed by the rules of this court, the interpleaders 
requested the court to give the following instruction-: 


The interpleaders move the court to instruct the jury as follows: 
“1. The issue to be tried by the jury in this case arises upon the 
interpleader of Huiskamp Brothers and the answer thereto. The 
interpleaders allege that they are the owners of and entitled to the 
possession of the fund in court derived from the sale of the stock of 
goods levied upon under the writ of attachment issued in the main 
case of The Moline Wagon Company against Jacob Rummel and E. 
R. Cutler. This allegation is denied by the answer to the interplea.” 
The court refused vo give said instruction, and to the action of the 
court in refusing to give said instruction the interpleaders at the time 
excepted. | | 
188 And also at the same time intervenors requested the court 
to give the following instruction: 

“2. If Rummel owned the goods and made and delivered the mort- 
gage to Huiskamp Brothers to secure debts which he justly owed, 
then the presumption is that the mortgage was not frudulent, for the 
law does not presume fraud.” 

The court refused to give such instruction, and to that action of 
the court the intervenors at the time excepted. 

And also at the same time intervenors requested the court to give 
the following instruction: 

“3. If the jury find from the evidence that Rummel and Cutler 
lead Huiskamp Brothers to believe that the goods belonged to Rum- 
mel, and they accepted the mortgage and took the goods under such 
belief, then they are entitled to the same rights by virtue of the 
mortgage and their possession as if the goods actually belonged to 
Rummel at the time the mortgage was made and when they took 
possession of the goods.” 

The court refused to give such instruction, and to the action of 
the court in refusing to give such instruction the intervenors at the 
the time excepted. 

11—194 
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And also at the same time the intervenors requested the court to 
give the following instruction: | 
“4, If the jury find that as between Rummel and Cutler that the 
goods belonged to Rummel at the time he made the mortgage 
134 and Huiskamp Brothers took possession of the same, then the 
interpleaders are entitled to recover, although, as to the plain- 
tiffs in this case, the firm of Rummel and Son was In existence, by 
reason of the fact that the plaintiffs had never been notified of any 
change of the firm of Rummel and Son. In such case Rummel and 
Son would be liable to the plaintiffs, but the plaintiffs would have 
no lien on the stock of goods, and Huiskamp Brothers could acquire 
title thereto by a valid mortgage from Rummel.” 

The court refused to give such instruction, and to the action of the 
court the intervenors at the time excepted. 

And also at the same time intervenors requested the court to give 
the following instruction : : 

“5. There is a difference between the dissolution of a firm and the 
settlement of the accounts of the partners between themselves and 
the firm. A partnership may be dissolved and the property divided 
in part, leaving the settlement of the accounts between the partners 
to be effected in the future; and in this case if the firm of Rummel 
and Son was dissolved in 1879, and Rummel took the stock of mer- 
chandise, with the consent of lis copartner, and was to be charged 
therewith, then from that time,as between Rummel and Cutler, the 
former would be the owner of the goods, and could make a valid 
mortgage of the same in his own name.” 

The court refused to give such instruction, and to the action of the 

court the intervenors at the time excepted. 
135 And also, at the same time, intervenors requested the court 
to instruct the Jury as follows: 

“6. If the firm of Rummel and Son was not, in fact, dissolved, yet, 
if Huiskamp Brothers had been told and believed that it had been 
dissolved, then, as to Huiskamp Brothers, Cutler was a dormant part- 
ner; and if Rummel gave a mortgage to Huiskamp Brothers in his 
own name as the ostensible partner, then the mortgage is as valid as 
if Rummel had made it in the name of Rummel and Son, which 
he would have had legal authority to do.” 


The court refused to give such instruction, and to the action of the 
court the intervenors at the time excepted. 


4 
7 


And also, at the same time, the intervenors requested the court to 
instruct the jury as follows: 

“7. The test of a partnership as between the partners is the sharing 
of the profits and the losses of the business; and in this case if, after 
January 18th, 1578, Cutler was not to share the profits and losses of 
the store business, but Rummel alone was to have such profits and 
bear such losses, then after that time as between themselves they were 
not partners In fact. If they should lead others to believe that they 
were partners, then they would be liable to whoever acted on such 
belief and gave them credit. Such creditors would not, however, 
have a lien on the property belonging to one of the partners as be- 
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tween themselves, and could not claim the same from a party who, 
in good faith for value, took such property from the partner really 
owning it.” 


136 The court refused to give such instruction, and to the action 
of the court the intervenors at the time excepted. 


And also, at the same time, the intervenors requested the court 
to give the following instruction : 

“8. The act of Rummel in making the mortgage and surrender- 
ing the possession of the stock of goods to Huiskamp Brothers in his 
own name was the representation that he had authority to convey 
the title to them in that name, and if their debts were, in faet, the 
debts of the firm, though unknown to them to be such, then the 
representation of Rummel was the representation of the firm, and 
Huiskamp Brothers have the same rights as if the mortgage had 
been signed in the firm name, or the delivery of the goods had been 
made by both of the partners.” 


The court refused to give such instruction, and to the action of 
the court the intervenors at the time excepted. 


And also, at the same time, the intervenors requested the court to | 
give the following instruction : 

“9. The court instructs the jury that they cannot consider the 
record evidence, namely, the affidavit in attachment, the plea in 
abatement, and the verdict and Judgment, and the same is with- 
drawn from their consideration.” 


And at the time of the final submission of the issues joined herein 
to the jury the court, on its motion, Instructed the Jury in a written 
charge in words and figures as follows, to wit: 


1387. Uwyirep Srates or AMERICA, \ wr 
Western District of Missouri, {~~ 


In the Circuit Court of the United States for the Western Division 
of said District. October Term, A. D. 1832. 


MoLtIne Wacon Company against JAcoB RuMMEL et al. 


In the matter of the interplea of Huiskamp Brothers, Krekel, 
judge, charged the jury as follows: : 


The Moline Wagon Company, an [Illinois corporation, sued Rum- 
mel and Cutler,in their firm name of Rummel & Son, in the circuit 
court of Putnam county, Missouri, on four notes and an account, 
and in aid of their suit obtained an attachment. Under this attach- 
ment the property in controversy—a stock of merchandise—was 
seized and sold, and the proceeds of this sale, now in court, is the 
matter in dispute. In the attachment suit between the Moline 
Wagon Company and Rummel and Cutler, Rummel filed what in 
law is termed a plea in abatement; that 1s, he denied the facts al- 
leged in the affidavit made by the company to obtain the attach- 
ment. The law allows attachments to issue and property to be 
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seized in cases only where debtors have dealt or are about to deal with 
their property in an illegal way. The affidavit made by the Moline 
Wagon Company at the time they sued out their attachment In 
appropriate legal language charged that Rummel and Cutler had 
or were about fraudulently to convey their property so as to hinder 
and delay their creditors in the collection of their debts. This 
38 charge Rummel denied. A trial which was had on this issue 
resulted in the sustaining of the attachment; that is, the 
charge made in the affidavit by the Moline Wagon Company that 
Rummel had fraudulently conveyed, or was about fraudulently to 
convey, the property in controversy to hinder and delay creditors 
were true. Cutler, the defendant with Rummel in the attachment 
suit, did not appear, and thereby confessed the charge of fraud. 

While this controversy was going on Huiskamp Brothers, a firm 
in Keokuk, Iowa, filed their interplea in the case, alleging that the 
property in controversy was theirs, claiming title thereto in two 
ways: first, by the mortgage which had been read in evidence, and, 
next, by obtaining actual possession of the property. The question, 
therefore, is shall the Moline Wagon Company hold the property 
under the attachment or shall it be adjudged the property of Huis- 
kamp Brothers, and this is the issue you are to determine under the 
evidence and the law as given you by the court. 

Both the Moline Wagon Company and Huiskamp Brothers claim 
the property as property of Rummel and Cutler, the Huiskamp 
Brothers, in one view they take of their case, asserting that 1t was 
the individual property of Rummel. It is an undisputed fact that 
up to January, 1878, Rummel and Cutler, under the firm name of 
Rummel & Son, carried on partnership business, in which the part- 
ners were equally interested. It is claimed by Huiskamp Brothers 
that in January, 1878, a dissolution of the partnership of Rummel 
& Son took place, and that thereafter each partner, under the division 
of the property made, held property in their individual rights only. 

It is true,and you are instructed, that 1f you shall find from the 
159 — testimony that a division of property between the partners took 

place and that therefore the property was held separated by 
ach partneras individual property, and not asthe property of the firm, 
then each partner could deal with his own property as he chose; could 
convey or mortgage the same and deliver possession thereof to any 
one without creditors of the firm having a right to complain. But if 
no legal dissolution of the partnership took place in January, 1878, 
or since, and the partners continued to hold the property in contro- 
versy as partnership property, bought, sold, and advertised it as 
firm property, such property remained partnership property, so far 
as creditors are concerned, who knew nothing of the division, and 
who trusted the firm. Under the view of the case last presented 
you will have to determine whether there was a dissolution of the 
partnership. As already stated, it is an undisputed fact that up to 
January, 1878, a partnership between Rummel and Cutler did exist ; 
that that partnership dealt in general merchandise, including farm- 
ing implements, wagons, ete., and that dealings prior to that time 
were had between the Moline Wagon Company and the firm of 
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Rummel and Son. The Moline Wagon Company had a right to 
presume that the persons once composing a firm and who continued 
doing business under the firm name are still partners, and that the 
partnership continues to exist until notice of a dissolution was 
given. No agreement or understanding between the partners—no 
division of the property of the firm—can relieve either the firm or 
the partners of their legal liability as to creditors who extend credit 
to the firm, nor are creditors who extend credit to the firm bound 
to regard public rumors, even if they heard them, if the part- 
ners continue the partnership name and avail themselves of the 

partnership eredit. You are therefore instructed that the 
140 partnership between Rummel and Cutler in 1878 continued 

to exist up to the time of the creation of the debts sued on 
by the Moline Wagon Company, unless publie notice of the disso- 
lution of the partnership was given or actual notice of such disso- 
lution was brought home to the Moline Wagon Company. — If, under 
this view of the law, you shall find from the evidence that plaintiff, 
the Moline Wagon Company, gave credit to the firm of Rummel 
and Son, composed of Rummel and Cutler, then the firm and each 
of the partners are liable for the debt thus contracted. All of the 
assets of the partnership, doth merchandise, notes, and accounts, as 
well as all wages and property of the partnership which Cutler may 
have handled in his division of the partnership, as well as all notes 
and accounts which Cutler may have taken, together with all prop- 
erty of the partners, In case of Insufficiency of partnership assets, 
are liable for debts created by the partnership. If you shall find 
that the partnership once existing between Rummel and Cutler had 
not been dissolved, and the property in dispute to be partnership 
property, then Rummel could not take such partnership property 
and pay an individual debt with it, such as Huiskamp Brothers 
claim to have, and the mortgage read in evidence given them is 
void as against creditors of the firm. 

We now come to the inquiry as to the good faith of the parties to the 
mortgagein making it. This becomes importantin ease you shall find 
from the evidence that the debt of the Molme Wagon Company was a 
partnership debt, for in that case the Moline Wagon Company, as 
creditors of both Rummel and Cutler, had a right to inquire how 

Rummel dealt with his individual as well as partnership prop- 
141 erty. Under the law partnership property is the first or orig- 

nal fund out of which partnership debts are paid, but the indi- 
vidual property of partners is also Hable for the debts of the part- 
nership, so that Rummel must honestly deal with either. A debtor 
in Missouri hasa rigat under the limitations of its laws to pay, secure, 
or prefer one creditor over another, and in honestly doing so he com- 
mits no fraud on his creditors. Rummel had a right to prefer 
Huiskamp and make the mortgage to secure an Individual debt and 
out of his individual property, but the transaction must be an honest 
one and not done to defraud, hinder, or delay his creditors. So far 
as the intent to defraud, hinder, and delay creditors on part of Rum- 
mel is coneerned a trial of that issue has been had in this court, 
with the result brought to your notice by reading from the records. 
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The intention of Rummel in making the mortgage to Huiskamp 
Brothers was found to have been fraudulent, but this of itself is not 
suflicient to make the mortgage fraudulent as to Huiskamp Brothers. 
Huiskamp Brothers may have known when they accepted the mort- 
eage from Rummel that he intended to defraud, hinder, and delay 
his creditors by it; yet, if they in no way participated in the fraud 
of Rummel, did no act to aid or assist him in the illegal act, and 
intended to secure their debt only, the mortgage as to them is valid, 
and they are entitled to the benefit of the same; but, on the other 
hand, if aside from the securing of their own debt Huiskamp 
Brothers by and through the mortgage undertook to aid and assist 
Rummel in his fraudulent purposes to hinder and delay the Moline 
Wagon Company or any other creditor in the collection of their 
debt, in such ease the mortgage Is void and they can claim nothing 
under it asagainst creditors. This is the important question 
142s in the case, and you should carefully examine the whole of 
the testimony bearing upon this point. 

Attention should be given to dates of the various occurrences and 
in the presence of the attorneys, subject to their correction, and to 
aid you I recall some of them. 

The two notes of the Moline Wagon Company first becoming due, 
amounting to three thousand three hundred and twenty-eight dol- 
lars, became due on the first of January, 1880. The mortgage is 
made on the day these notes became due, but is dated back to the 
twenty-fourth of December, 1879. Cutler on the twenty-seventh of 
December, 1879, mortgaged his property. The value of the property 
mortgaged as compared with the debt to be secured thereby, the 
release of the notes and accounts and delivery of them by Hauis- 
kamp Brothers to Rummel, the provisions of the mortgage for ¢ 
public sale, and the taking of possession by Huiskamp Brothers and 
selling at retail should be called to mind with the rest of [the] testi- 
mony, and the whole judged of under the caution enjoined by the 
judgment which determined that Rummel had acted fraudulently in 
making the mortgage. In dealing with Rummel under these cir- 
cumstances Huiskamp Brothers must exercise the utmost good faith, 
and their failing to do so deprives them of any right under the 
mortgage. What is said of the mortgage applied with equal force 
to the taking of possession of the goods. Huiskamp Brothers had 
a right to take possession of the goods in controversy to satisfy their 
claim if they were the individual property of Rummel, and Rummel 
consented thereto, but the taking of such possession must have been 
in good faith and for the purpose of satisfying their debt, and not 

to aid Rummel in ecarying out his fraudulent purposes. 
145 As already stated if, under the facts of the case and the 
law applicable thereto as given you, you find the goods to 
have been the goods of the partnership and not the individual prop- 
erty of Rummel, he could neither mortgage them nor deliver posses- 
sion of them to pay an individual debt. 

If, under the testimony and the law as given you by the court, 
you find the issue for the interpleaders, you will say so in your 
verdict. If, on the other hand, you find the issue against the inter- 
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pleaders and that the property is subject to the attachn.ent, you will 
state that in your verdict. 
JAMES HAGERMAN, Keokuk, Iowa, 
TANNEIEHILE & FEE, Centerville, Lowa, 
For the Interpleaders. 
JAMES J. PARKS, Rock Island, HL, 
GAGE & LADD, Kansas City, Mo., 
for the Plaintifjs. 


To the following portions of said charge of the court, to wit— 

“In the attachment suit between the Moline W: agon Company 
and Rummel and Cutler, Rummel filed what im law is termed a plea 
in abatement—that 1s, he denied the facts alleged in the affidavit 
made by the company to obtain the attachment. The law allows 
attachments to issue and property to be seized in cases only where 
debtors have dealt or are about to deal with their property in an 
illegal way. The affidavit made by the Moline Wagon Company at 

the time they sued out their attachment, in appropriate legal 
144 ~— Janguage, charged that Rummel and C utler had or were about 

fraudulently to convey their property so Bn to hinder and 
delay theircreditorsin the collection of theirdebts. Thischarge Rum- 
mel denied. A trial which was had on this issue resulted in the sus- 
taining of the attachment—that is, the charge 1aade in the affidavit 
by the Moline Wagon Company that Rummel had fraudulently con- 
veyed, or was about fraudulently to convey, the property in con- 
troversy to hinder and delay creditors were true. Cutler, the de- 
fendant with Rummel in the attachment suit, did not appear, and 
thereby confessed the charges of fraud”— 

The intervenors at the time excepted on the ground that the same 
is contrary to law, and the proceedings on Rummiel’s plea in abate- 
ment or Cutler’s confession of the charge of fraud in the affidavi’ 
can in no way affect the rights of the intervenors. 

To the following portions of said charge, to wit— 

“So far as the intent to hinder, delay, and defraud creditors on 
part of Rummel is concerned, a trial of that issue has been had in 
this court, with the result brought to your notice by reading the 
records. The intention of Rummel in making the mortgage to 
Huiskamp brotbers was found to have been fraudulent”— 

The intervenors at the time excepted on the ground that the same 
is contrary to law, and the judgment against Rummel on the pleé 
in abatement could not affect the rights of intervenors, and could 
not be used against them as evidence proving Rummel’s fraud, and 
especially could not be used as conclusive evidence of Rummel’s 


fraud. 
145 To the following portions of the said charge of the court, to 
wit— 


“The value of the property mortgaged as compared with the debt 
to be secured thereby, the release of the notes and accounts and de- 
livery of them by Huiskamp Brothers to Rummel, the provisions of 
the mortgage for a public sale, and the taking of possession by Huis- 
kamp Brothers and selling at retail should be called to mind with 
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the rest of testimony, and the whole judged of under the caution en- 
joined by the judgment which determined that Rummel had acted 
fraudulently in making the mortgage. In dealing with Rummel 
under these circumstances Huiskamp Brothers must exercise the 
utmost good faith, and their failing to do so deprives them of any 
right under the mortgage. What is said of the mortgage applies 
with equal force to the taking of possession of the goods "— 

The intervenors at the time excepted, on the ground because the 
law is erroneously stated, and that it gives effect to the Judgment on 
the plea in abatement, not only as establishing Rummiel’s fraud, but 
as tending to affect the question of the intent with which intervenors 
received the conveyance and transfer of the goods, and, further, be- 
cause it says that intervenors under the circumstances were to exer- 
cise the utmost good faith, and seeks to raise a presumption of fraud 
against them. 

To the following portions of the charge of the court, to wit— 
“ But if no legal dissolution of the partnership took place in 
146 January, 1878, or since, and the partners continued to hold 
the property in controversy as partnership property, bought, 
sold, and advertised it as firm property, such property remained 
partnership property so far as creditors are concerned who knew 
nothing of the division and who trusted the firm. Under the view 
of the case last presented you will have to determine whether there 
was a dissolution of the partnership. As already stated it is an un- 
disputed fact that up to January, 1578, a partnership between Rum- 
mel and Cutler did exist; that that partnership dealt in general 
merchandise, including farming implements, wagons, ete., and 
that dealings prior to that time were had between the Moline 
Wagon Company and the firm of Rummel and Son. The Moline 
Wagon Company had a right to presume that the persons once com- 
posing a firm and who continue doing business under the firm 
name are still partners, and that the partnership continues to exist 
until notice of a dissolution was given. No agreement or under- 
standing between the partners—no division of the property of the 
firm—can relieve either the firm or the partners of their legal liability 
as to creditors who extend eredit to the firm, nor are ereditors who 
extend credit to the firm bound to regard public rumors, even if 
they heard them, if the partners continue the partnership name and 
avail themselves of the partnership credit. You are therefore in- 
structed that the partnership between Rummeland Cutler existing in 
1878 continued to existupto the time of the creation of the debtssued 
on by the Moline Wagon Company, unless public notice of the dis- 
solution of the partnership was given oractual notice ofsuch dissolution 
was brought home tothe Moline Wagon Company. If, under this view 
of the law, you shall find from the evidence that plaintiff, the Moline 
Wagon Company, gave credit tothe firm of Rummel & Son, com- 
147 = posed of Rummel and Cutler, then the firm and each of the 
partners are liable for the debt thus contracted. All of the 
assets of the partnership, both merchandise, notes, and aecounts, as 
well as all wages and property of the partnership which Cutler may 
have handled in his division of the partnership, as well as all notes 
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C and accounts which Cutler may have taken, together with all prop- 
erty of the partners, in case of insufficiency of partnership assets, 
are liable for debts created by the partnership. If you shall find 
that the partnership once existing between Rummel and Cutler had 
not been dissolved and the property in dispute to be partnership 
property, then Rummel could not take such partnership property 
and pay an individual debt with it, such as Huiskamp Brothers 
claim to have, and the mortgage read in evidence given them is void 
as against creditors of the firm ” 
The intervenors at the time excepted on the ground that the same 
was contrary to law, and because these portions of the charge assume 
that the plaintiffs had a hen upon the property prior to the levy 
under the writ, and because the same ignores the rights of inter- 
venors, and beeause the ease is made to turn on the facet whether 
plaintiffs had notice of the dissolution of the firm of Rummel & 
Son instead of upon the fact whether interpleaders had title to the 
property in controversy as against Rummel and Rummel and Son 
at the time of the levy under the writ of attachment. 
Now, 1n memory whereof, these intervenors now present this bill 
of exceptions, and ask that the same may be signed, sealed, and 
made part of the record, which is accordingly done, leave 
148 having been given at the last term of this court by proper 
orders of this court and by consent of parties to the’ inter- 
venors until this time to prepare and present this bill of exceptions. 
Witness my hand and seal this 9th day of June, A. D. 1883. 
(Signed) A. KREKEL, Judge. 


The above is correct and may be signed. 


June 9th, 1883. 
JAMES HAGERMAN, 
Of Hagerman, McCrary & Iagerman, 
Attorney for Interpleaders. 
JAMES J. PARKS, 
Of Parks and Pleasants, 
Att’ys for Moline Wagon Company. 


‘ Said bond for supersedeas is in words and figures as follows, to 
wit : | 
Writ of Error frova Western Division of Western District of Missourr. 


- Supreme Court of the United States, 


_ Ture MonineE Wacon Company, a Corporation, Plaintiff, 
against 
Jacop Rumer and E. R. Cutter, Defendants, and Henry C. IHvts- 
«a ” kamp, Herman J. Huiskamp, and Luke Huiskamp, Partners, 
under the Firm Name and Style of Huiskamp Bros., Interpleaders. 
In the Matter of the Interplea of Hutskamp Bros. 
149 | Supersedeas bond. 
Know all men by these presents that we, George M. Shelley, E. 
re K. Thornton, and J. 8. Chick, of Kansas City, Jackson county, Mis- 
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souri, are held and firmly bound unto the Moline Wagon Company, 
a corporation of the State of Ilinois, in the sum of fifteen hundred 
dollars, to be paid to the said company ; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministirators, firmly by these presents. 

Sealed with our seals and signed with our names this 9th day of 
June, A. D. 188s. 

Whereas Henry C. Huiskamp, Herman J. Huiskamp, and Luke 
Huiskamp, partners under the firm name and style of Ifuiskamp 
Bros., have prosecuted a writ of error to the Supreme Court of the 
United States to reverse the judgment rendered in the above-enti- 
tled aetion on the interplea of said Huiskamp Bros. in the circuit 
court of the United States for the western division of the western 
district of Missouri: 

Now, therefore, the condition of this obligation is such that if the 
said Huiskamp Bros. shall prosecute their said writ of error to effect 
and answer all costs and damages if they shall fail to make good 
their plea, then this obligation to be void; otherwise to remain in 
full force and virtue. 

GEO. M. SITE LLEY. [sear] 
EK. K. THORNTON. — [sear 
J.-S. CHICK. SEAL. | 
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Appd: A. KREKEL, Judge. 


150 Unirep SraAtTes OF AMERICA, i 
Western Division of the Western District of Missouri, J 
I, Henry C. Geisberg, clerk of the circuit court of the United 
States in and for said division and district, do hereby certify that the 
foregoing is a complete and true transcript of the record and proceed- 
ingsin theease wherein The Moline Wagon Company is plaintiff, Jacob 
Rummel and i. It. Cutler are defendants, and Iluiskamp Brothers 
are interpleaders, as fully as the same remains on file and of record 
In my office. 
Witness my hand as clerk and the seal of said court. Done at 
oflice in the city of Kansas this 16th day of June, A. D. 1885. 


sel: 


District of Missouri, Western Division. j 
IH. C. GEISBERG, Clerk, 
By WARREN WATSON, | 
Deputy Clerk. 


_ of the United States Cireuit Court for the Western ) 


endorsed on cover: W. Missouri C. C. U.S. No. 194. Ilenry C. 
Muiskamp, Herman J. Tuiskamp, and Luke Huiskamp, partners 
as Iluiskamp Brothers, interpleaders, plaintiffs in error, vs. The 
Moline Wagon Company. Filed 29th October, 1883. 
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Supreme Court of the United States, 


OCTOBER TERM, A. D. 1886. 


HENRY C. HUISKAMP, HERMAM J. HUISKAMP 
and LUKE HUISKAMP, Partners as HUISKAMP No. 194. 
BROTHERS, Interpl aders, eae aa a ac Krror to the Cireuit 
Plaintifys in Error... Court of the United 
v. States forthe West- 
ern District of Mis- 
THE MOLINE WAGON COMPANY, souri. 
Defendant in Error, | 


BRIEF AND ARGUMENT 


FOR PLAINTIFFS IN ERROR AGAINST MOTION TO DISMISS WRIT OF ERROR. 


The motion to dismiss 1s based on a clear misconcep- 
tion of the issues tried and decided by the court below 
from which this writ of error is prosecuted. 


The original interplea sought to recover the goods 
levied on in the main ease of the Molme Wagon Co. v. Jacob 
Rummel, and was tiled May 8, 1880, by authority of the 
following section of the Misscurt Statutes ; 


* Any person claiming property, money etfects, or 
“credits attached, may interplead in the cause, verifying 
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‘“ the same by affidavit, and issues may be made upon such 
“i nterplea, and shall be tried as like issues between plain- 
© tiffand defendant, and without any unnecessary delay.” 


Rev. Stats. ISTH, Sec. 449. 


It alleged that Interpleaders Were the owners of the 
goods at the time of the levy, and still owned them, and 
claimed such goods and had demanded their return. See 
Record 42. Theinventory CPranseript of Record 15 to 41) 
fled with sherif’s return (pp. 6 and 7) shows the value of 
the goods when siezecd Iyy the sheriff. io) have been $5O,753.- 
9). Before the original interplea could be disposed of and 
(>I) June 7h. ISSO, the 2oods Were ordered to he sold as 
perishable property (pp. 44 and 45) under authority of the 
following Section ot the Miissourt law: 


* When property shall be actually seized, which is 
likely to perish or depreciate in value before the probable 
termination of the suit, or the keeping of which would be 
attended with much loss or ONpPense, the eourt, or judge in 
vacation, or justice of the peace, may order the same to be 
sold by the officer having charge of the property, and a 
return of the proceedings thereon to be made by the officer 
at a time to be fixed therein. and the sale shall be con- 
ducted in like manner, as nearas may be, as sales of goods 
under writs of fi ry fucias.” 


Rev. Stats. 1879, See. 424. 


The goods sold tor $5,246.60 and the proceeds were 
brought into court. See Record 52. 


On May 17, 1881, the interpleaders filed their amend- 
ed interplea, which alleged that at the time of the levy 
the interpleaders were the owners of and in possession of 
the goods, and that said goods had been wrongfully siezed 
by the sheriffand taken from them. That the wrongful 
siezure was made on January 8, 1880; that these goods 
had been sold and that the proceeds thereof, amounting to 
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$5,246.50, were in court, and that such proceeds belonged 
to and were their property, and they were entitled to the 
possession of the same, and asked judgment therefor. 
(See Record 46, 47 and 51.) 


The Moline Wagon Co. answered the interplea (p. 52) 
denying each and every allegation therein coutained.and the 
ease was tried below on the amended interplea and the an- 
swer thereto. There was no issue made in the pleadings and 
no instructions asked by either party as to the amount of 

the claims of the interpleaders. See instructions asked 

(Reeord 81, 82 and 83) and charge of the court to the jury 

(pp. 83 to 87, 88 and 89). The court in its charge stated 
explicitly, that: 


‘ * TWuiskamp Bros., a firm of Keokuk, Lowa, filed their 
interplea alleging that the property im controversy Was 
theirs, claiming title thereto in two ways: First, by the 
mortgage, Which has been read in evidence: and next, by 
obtaining actual possession of the property. 


“The question therefore is. shall the Moline Wagon 
Company hold the property under the attachment, or shall 
it be adjudged the property of Huiskamp Bros., and this 
is the issue you are to determine under the evidence and 
the law as given you by the court.” (yp. 84.) 


The jury returned the following verdict : 


“ We, the jury, find the property attached in this cause 
and the proceeds thereof were not and are not the property 
of the interpleaders,” (see Record 48) and on that verdict 
judgment was entered (p. 50). 


=. 


And in the bill of exceptions (Reeord 52 and 53) we 
find the following recital : 


“The iterpleaders, in support of their title to the 
property in controversy, offered testimony, which was ad- 
mitted, tending to prove such title as fullows: 
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“ First, a chattel mortgage made by defendant, Jacob 
Rummel, to the interpleaders on the stock of merchandise, 
the proceeds of which are in controversy, dated December 


24, 1879, and the notes of said Jacob Rummel to said 
a= 
interpleaders secured thereby, of same date, one for $2,500 Chie 


and one for $1,500, each due one day after date, and bear 
ten per cent from date. Said mortgage was signed and 
acknowledged in due form and tiled for record in the office 
of the Recorder ot Deeds of Putnam County, Missouri), on 


January 1,1880. . . .. 


* Second, that said stock of merchandise was actually 
transferred and delivered to the interpleaders on January 
6, 1880, prior to the siezure of same under the writ. of 
attachment issued in the case of the plaintiffs against the 
defendants.” 


Thus we see that by the issues joined by the plead- 
ings, from the instructions of the court and the verdict of 
the jury. from the judgment of the court and the bill of 
exceptions, the question tried was the title of the inter- 
pleaders to the property in question, and not the amount 
or extent of their claims against Rummel. 


[t is not surprising that the court below and the coun- 
sel on both sides assumed that the amount in controversy 
below exceeded $5,000, and that this case was a proper one 
for review here. It has been left to new counsel brought 
into the case to range through the record and claim to have 
discovered that less than $5,000 was involved. 


The above recital from the bill of exceptions shows 
that the two notes of Rummel to interpleaders were intro- . 
duced. one tor $2,500 and the other for $1,500, each dated 
December 24. 1879, drawing ten per cent interest from 


date. 


Judgment was rendered June 9, 1883. The two 
notes and interest at date of judgment amounted to $3,400. 
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[t is claimed that the $1,500 note did not belong to 
interpleaders, but to other Keokuk creditors. Tnterplead- 
ers, however, held such note as the assignee or trustee for 
the other creditors, and were authorized by such creditors 
to so hold it. Luke Huiskaimyp savs that when he received 
the notes and the letter telling of the execution of the 
mortgage. he showed the letter to the other creditors and 
gota statement of their accounts (Reeord 57) and thes 
assigned their accounts to interpleaders (pp. 60-67.) 


It is further claimed, however, that because the wit- 
ness, Luke Huiskamp, incidentally stated in his testimony 
that one of the notes had been given for an excess of $590 
(see Record 67) that the amounts due on the notes, prin- 
cipal and interest, at date of judgment did not exceed 
$5,000, and therefore, as the mortgage debt may not have 
exceeded $5,000 that there is no jurisdiction to review this 
‘ase here. 

The testimony of this witness was at varlance with 
the presumption of indebtednesss raised by the note, and 
eannot determine or control the jurisdiction. 


The fundamental error in this position is, that 
it assumes that the amount of the mortgage debt was in 
controversy when the question at issue was the value of 
the property. 

It is settled beyond controversy in Missouri that the 
mortgagee of chattels after default is the legal owner ot 
the mortgaged property, and has not only the right of 
property, but also the right of possession. 


Williams cv. Rorer, 7 Mo. 556. 

Robinson v. Campbell, 8 Mo, 368, 6158. 
MeCandless wr, Moore, ef, al, a0 Mo. 211. 
Lae YVv. Gihony, 3060 Mo. 320. 

Pace rv. Plerce, 49 Mo. 393. 

Sones v. Mack, o3 Mo. 147. 

Bowens v. Benson, a7 Mo, 26. 


Jones on Chattel Mortyages, S 427. 
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And this is in harmony with the settled doctrine else- 
where. 


Jones on Chattel Mortgages, § 699. 
Butler v. Miller, 12 N.Y. 496. 


Anderson v. Hunn, 5 Wun. (XN. Y.) 79. ~t 
Wood v. Dudley, 8 Vt. 430. 
Montgomery v. Kerr, 1 Till (S. C.) 291. 3 


Brown v. Phillips, 3 Bush (sxy.) 656. 

Pickard v. Lowe, 15 Me. 48. 

Holmes «. Sprowl, 51 Td. 73. 

Brackett v. Bullard, 12 Mete. ( Mass.) 308. 

Harmon ve Short, 16 Miss, 433. 

Stringer v. Davis, 35 Cal. 25, 

Merchants Nat. Bank v. McLaughlin, 2. Fed. Rep. 
128. 


And personal property in the hands of a mortgagee 
can not be seized on execution or attachment for the mort- 
gagor’s debts. 

Nevton ve Monks, 10 Mao, 332. 

Galen ve Brown, 22 N.Y. 37. 

Hall rv. SUM pron, 35 N. Y. 274. 
Eeygleson v. Mundy, 4 Mich. 295. 
Palmer vc. Forbes, 23 Ti. 301. 
Worthington vr. Hanna, 23 Mich. 5380. 
King v. Badey, 8 Mo. 332. 


Jones Of Chattel Mortgay S, S Dow. 


The rule is compactly and clearly stated in Jones on 
Chattel Mortyages, Section 956. 

“+ Atter forfeiture there is not left in the mortgagor 
“such a possessory right or interest as is capable of being 


“seized and sold under execution against him; and the 
“pule is the same although the mortgagor be allowed to 
“remain in possession after the default, for in judgment of 


7 


“Jaw he is in posssesion merely by sufferance, and as the 
‘bailee of the mortgagee. It dees not matter that the 
‘value of the property great!y excecds the amount of the 
-debt secured : or that the sheriff leaves enough to satisty 
“the mortgage. [le can not levy after forfeiture. 

“Tf the mortgaged goods be attached or be seized upon 
“execution while they are in the mortgagor's possession, 
‘the mortgagee may. Whenever cutitled to possession by 
‘the terms of the Mmorteage., recover Possession from 
‘the officer, just as he might recover possession of the 
“mortgagor if he had retained possession: or may stte 
“him for the conversion. (Jones on Chattel Mortgages. 
a 442 pn. 057.)" 


The only Interest in the mMorfeagor is the bare equity 
of redemption. This can not be seized or sold. In some 
states Itimay be reached by garnishment, and im others by 
creditors’ bil, but nowhere by seizure under levy. There 
is no authority under the laws of Missouri to authorize 
such seizure The taking of the property was a violation 
of the mortgagee’s right of property and of possession. 
The sheriff and attaching creditors were tresspassers, and 
against them the mortgagee could maintain replevin, 
detinne or trover. The interplea filed in this case was in 


every respect analogous to the action of detinue. 


Finally, we submit, if the property, the proceeds of 
which are in question here, was wrongtully taken from the 
the interpleaders, they were entitled to recover it 1m specie, 
and out of the property pay, first. the costs of recovering 
and preserving the property before applying it to their 
debt. By the seizure in this cause the interpleaders were 
forced into litigation 250 miles from their home in a court 
bevond the juri-diction where they lived, and they were 
entitled to all of the property which had been wrongfully 
taken from them. and out of this property they were en- 
titled to receive compensation for their extraordinary 
expenses in recuvering it. Any other view would lead to 


the grossest injustice. When the property was seized the 
title anal Wielits ot the mortgagees 1 POSsesston were ille- 
cally infringed ania the Cresspassers Cobh dot aval them 


selves of their own wrong to the preja tice of those against 


\\ hom Tireyv Tress! assed, 


~ 


Phe Morleavees hack the rrehit to hold the whole of 
the mortgaged property until every dollar of their debt 
Aas patel. ancl Te redinburse thetmse!ves clit vf thre prop- 
erty tor the costs and expenses of its care, preservation 


and recovery. 


This contest is ima court of daw. and must stand or 
fall upon the legal rights of the parties. The interplead- 


ers had the legal tithe to the Properly 1 question and were 


Vth the penecenble possession >| it. ana it Was wWreste-d trom 
them without authority of law. Phevo taivoked the law te 
recover? it. The Proper exccoeded iW) value so 000, We 


contidently sabunit that this court ean and should. re- 


\ jew the CAse, 


JAMES TPTAGERMAN, 


Attorney for TTiishamp Broth Ps, Liste ppl milors anil Phiaviath fs 


Aye error. 
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IN THE 


Nupreme Court of the United States. 


October Term, 1886. 


HUISKAMP AND LUKE IIUIS- 
KAMP,Partners as Hvuiskamp Droru- 


HENRY ©. IUISKAMP, HERMAN J. | 
ERS. 


No. 194. 
Plaintiffs in Error, o. 194 


v. 
THE MOLINE WAGON COMPANY. 


IN ERROR TO TIITE CIRCUIT COURT OF’ TIE 
UNITED STATES, FOR TITLE WiSTERN DIS- 
TRICT OF MISSOURI. 


BRIEF FOR PLAINTIFFS IN ERROR. 


STATEMENT. 


Huiskamp Brothers, interpleaders in the court below 
and plaintiffs in error here, seck by this proceeding the 
reversal of the judgment of the court below in the mutter 
of their interplea in the attachment suit of the Moline 
Wagon Company, defendant in error here, against Jacob 
Rummell and Ed Cutler. 
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The original attachment suit was begun on the 8th of 
January, 1880, and under the writ of attachment issued 
therein against said Rummell and Cutler, the goods, wares 
and merchandise, the proceeds of which are in contro- 
versy, were seized and taken from the possession of Huis- 
kamp Brothers. Subsequently, by authority of Section 
424 of the Revised Statutes of Missouri of 1879, the stock 
was sold as perishable property, and the proceeds returned 
into court. 


Prior to the sale of the stock, Huiskamp Brothers | 


filed an interplea claiming to be the owners of and en- 
titled to the possession of the same, and after the sale, on 
the 7th day of May, 1881, filed an amended interplea, 
claiming that when the stock was seized the same be- 
longed to them and was in their possession; that the 
same was wrongfully seized and taken from them, under 
the writ of attachment, and that they were the owners and 
entitled to the possession of the proceeds of the sale of the 
stock. 

The Moline Wagon Company answered the amended 
interplea, denying each and every allegation thereof. The 
amended interplea and the answer thereto are found on 
pages 51 and 52 of the printed record. <A trial of the in- 
terplea was had before a jury and there was a verdict and 
judgment against interpleaders and for the Moline Plow 
Company. 

The mode of procedure by interplea in an attachment 
suit where a third party claims the attached property, is 
authorized by Section 449 of the Revised Statutes of Mis- 
sourl of 1879, which is in words as follows: 

* Any person claiming property, money, effects or 
credits attached may interplead in the case, verifying the 
same by affidavit, and issues may be made upon such inter- 
plea, and shall be tried as like issues between plaintiff and 
defendant and without any unnecessary delay.” 

The following extracts from the bill of exceptions 
show lucidly and succinetly the testimony introduced at 
the trial : 


i, alti 


‘‘The undisputed evidence established that the origi- 
nnl suit of the plaintiffs was brought by attachment 
against the defendants in the Cireuit Court of Putnam 
County, Missouri, and afterwards by the plaintiffs duly 
removed to this court on the ground that the plaintitts 
were a corporation incorporated under the laws of and 
citizens of the State of Illinois, and that the defendants 
were citizens of the State of Missouri; that under the writ 
of attachment issued from the State court, in said cause, 
before the removal of said cause to this court, the goods, 
wares and merchandise, the proceeds of which were in 
controversy, were seized and tuken posession of by the 
sheriff of Putnam County, Missouri, and after the removal 
of the cause to this court, sold by the said sheriff, and the 
proceeds thereof, amounting to $5,246.50, returned into 
this court. 


“The interpleaders, in support of their title to the 
property in controversy, offered testimony which was ad- 


mitted, tending to prove such title, as follows: 


“First. A chattel mortgage made by defendant, Jacob 
Rummell, to the interpleaders on the’stock of merchandise, 
the proceeds of which are in controversy, dated December 
24, 1879, and the notes of said Jacob Rummel] to said 
interpleaders secured thereby, of same date, one for $2,500 
and one for $1,500, each due one day after date, and bear- 
ing ten per cent from date. Said mortgage was signed 
and acknowledged in due form and filed for record in 
office of the recorder of deeds of Putnam County, Missouri, 
on January 1, 1880. Said mortgage provided that the 
mortgagees might sell the mortgaged property at public 
sale on ten daya notice. 


“Second. That said stock of merchandise was actually 
transferred and delivered tothe interpleaders on January 
6, 1880, prior to the seizure of the same under the writ of 
attachment issued in the case of the plaintiffs against the 
defendants. | 


P 


dissolution of said firm or division of its property, and 
there was never any published notice of such dissolution ; 
that the debt on which they brought snit in the attach- 
ment procecdings was contracted on their part under the 
belief that the firm of Rummell & Son was still in existence.” 7 


At the trial the Moline Wagon Company offered in 
evidence the proceedings had in the attachment case on 
the plea in abatement of Jacob Rummel] to the affidavit of ' 

attachment. 


i 


Under the law of Missouri writs of attachment are 
obtained at the time or after the commencement of the 
suit by the plaintiff making affidavit specifying one or fi 
more statutory causes of attachment and executing a bond 


See Secs. 398 to 405 inclusive. i 


Sec. 438 of the Revised Statutes of Missouri provides 
for a plea in abatement to the attachment proceedings in 
words and figures as follows: ed 


“Sec. 488. In all cases where property, effects or 
credits shal] be attached, the defendant may file a plea in 
the nature of a plea in abatement, verified by affidavit, 
putting in issue the truth of the facts alleged iu the affi- 
davit on which the attachment was sued out.” 


If onthe trial the plea in abatement is sustained the 
attachment proceedings are abated, and if overruled thre 
attachment is sustained. 


See Sec. 489 Rev. Stat. of Missouri. 


The affidavit for attachment alleged three causes : 


First, that Rummell and Cutler have fraudulently con- j 
veyed or assigned their property or effects so as to hinder | 
and delay their creditors. Second, that they have 
fraudulently concealed, removed or disposed of their 
property and effects so as to hinder and delay their credi- 
tors. Third, they were about fraudulently to convey or 
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assign their property or eftects so as to hinder or delay 
their creditors. 


Rummell’s plea in abatement denied specifically each 
and all of these causes. A trial was had on the issues 
joined on the plea in abatement, and on the 13:h of 
November, 1880, the issnes were found for the plaintiffs, 
and in the attachment suit a judgment entered overruling 
the plea in abatement and sustaining the attachment. 


Record 79, £0, 81. 


The interpleaders objected to the introduction of these 
proceedings, including the aflidavit, the plea in abate- 
ment, record entries, verdict and judgment, upon the 
grounds that they were not parties to the trial issue aris- 
ing upon the plea in abatement, and that the issues tried 
thereon were entirely separate and distinct from the issues 
upon trial in the interplea proceedings, and that such 
testimony was irrelevant and immaterial, relating to 
different parties and different subject matter. 


The court overruled the objections and admitted 
these proceedings for one purpose: to show that the con- 
veyance and transfer of the stock of merchandise in con- 
troversy to the interpleaders was fraudulent on the part of 
Jacob Rummell. To which action of the court the inter- 
pleaders at the time saved an exception. 


The interpleaders requested the court to give instrue- 
tions, 1 to 9 inclusive, hereinafter sect out, (see assignment 
of errors post) which the court refused to do and exceptions 
were saved. 


KREKEL, Jupaez, Charged the Jury as follows: 


The Moline Wagon Company, an I]linois corporation, 
sued Rummell and Cutler in their firm name of Rummell 
& Son in the Circuit Court of Putnam County, Missouri, 
on four notes and an account, and in aid of their suit ob- 
tained an attachment. Under thisattachment the property 
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in controversy, a stock of merchandise, was seized and sold 
and the proceeds of this sale now in Court is the matter 
in dispute, [In the attachment suit between the Moline 
Wagon Company and Rummell and Cutler, Rummell filed 
what in law is termed a p'ea in abatement; that is,he de- 
nied the facts alleged in the affidavit made by the Com- 
pany to obtain the attachment. The Jaw allows attach- 
ments to issue and property to be seized in cases only 
where debtors have dealt or are about to deal with their 
property in an illegal way. The affidavit made by the 
Moline Wagon Company at the time they sued out their 
attachment, in appropriate legal language charged that 
Rummell and Cutler had, or were about fraudently to con- 
vey their property soas to hinder and delay their creditors 
inthe collection of their debts. This charge Rummell 
denied. A trial which was had on thisissue, resulted in 
the sustaining of the attachment, that is, the charge made 
in the affidavit by the Moline Wagon Company that Rum- 
mell had fraudently conveyed or was about fraudently to 
convey the property in controversy, to hinder and delay 
creditors were true. Cutler, the defendant with Rummell 
in the attachment suit did not appear and thereby con- 
fessed the charge of fraud.] 


While this controversy was going on Huiskamp 
Brothers, a firm in Keokuk, Iowa, filed their interplea in 
the case, alleging that the property in controversy was 
theirs, claiming title thereto in two ways, first by the mort- 
gage which has been read in evidence, and next by ob- 
taining actual possesion of the property. The question 
therefore is shall the Moline Wagon Company hold the 
property under the attachment, or, shall it be adjudged the 
property of ITuiskamp Brothers, and this is the issue you 
are to determine under the evidence and the law as given 
you by the Court. 


Both the Moline Wagon Company and IIuiskamp 
Brothers claim the property as property of Rummell and 
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Cutler ; the Huiskamp Brothers, in one view they take of 
their case asserting, that it was the individual property of 
Rummell. It isan undisputed fact that up to January, 
1878, Rummell and Cutler under the name of Rummell & 
Son, carrie. on partnership business in which the partners 
were equally interested. It is claimed by Uuiskamp 
Brothers that in January, 1878 a dissloution of the partner- 
ship of Rummell & Son took place and that thereafter each 
partner under the division of the property made, held prop- 
erty in their individual rights only. Itistrue and you are 
instructed that if you shall find from the testimony that a 
division of property between the partners took place and 
that therefore the property was held separated by each 
partner as individual property, and not as the property of 
the firm, then each partner could deal with his own prop- 
erty as he chose; could convey or mortgage the same and 
deliver possession thereof to any one without creditors of 
the tirm having aright to complain. [Butif no legal di-so- 
lution of the partnership took placein January, 1878, or 
since, and the partners continued to hold the property in 
controversy as partnership property, bought, sold and ad- 
vertised it as firm property, such property remained part- 
nership property so far as creditors are concerned, who 
knew nothing of the division and who trusted the firm. 
Under the view of the case last presented you will have to 
determine whether there was a dissolution of the partner. 
ship. As already stated it isan undisputed fact that up to 
January, 1878, « partnership between Rummell and Catler 
did exist; that that partnership dealt in general merchan- 
dise including farming implements, wagons, ete., and that 
dealings prior to that time were had between the Moline 
Wagon Company and the firm of Rummell & Son. The 
Moline Wagon Company had a right to presume that the 
persons once composing a firm and who continne doing 
business under the firm nameare still partners and that the 
partnership continues to exist until notice of a dissolution 
was given. No agreement or understanding between the 
partners, no division of the property of the firm can relreve 
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éither the firm or the partners of their legal liability as to 
creditors who extend credit to the firm, nor are creditors 
who extend credit to the firm bound to regard public 
rumors, even if they hear them, if the partners continue the 
partnership name and avail themselves of the partnership 
credit. You are therefore instructd that the partner- 
ship between Rummell and Catler, in 1878, continued 
to exist up to the time of the creation of the debts sued on 
by the Moline Wagon Company unless public notice of the 
dissolution of the partnership was given or actual notice of 
such dissolution was brought home to the Moline Wagon 
Company. If, under this view of the law, you shall find 
from the evidence that plaintiff, the Moline Wagon Com- 
pany, gave credit to the firm of Rummell & Son, com- 
posed of Rummell and Cutler, then the &rm and each of the 
partners are liable for the debt thus contracted. All of the 
assets of the partnership, both merchandise, notes and ac- 
counts, as well as all wages and property of the partnership 
which Cutler may have handled in his division of the part- 
nership, as well as all notes and accounts which Cutler 
may have taken, together with all property of the partners, 
in case of insufficiency of partnership assets, are liable for 
debts created by the partnership. If you shall find that the 
partnership once existing between Rummell and Cutler had 
not been dissolved and the property in dispute to be part- 
nership property, then Rummel! could not take such part- 
nership property, and pay an individual debt with it, such 
as [uiskamp Brothers claim to have, and the mortgage 
read in evidence given them is void as against creditors of 
the firm. | 

We now come to the inquiry as to the good faith of the 
parties to the mortgage in making it. This becomes im- 
portant in case you shall find from the evidence that the 
debt of the Moline Wagon Company was a partnership 
debt ; forin that case the Moline Wagon Company, as cred- 
itors of both Rummel and Cutler, had a right to inquire 
how Rummell dealt with his individual as well as partner- 
ship property. Under the law partnership property is the 
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first or original fund out of which partnership debts are 
paid, but the individual property of partners is also liable 
for the debts of the partnership, so that Rammell must 
honestly deal with either. A debtor in Missouri has a 
right under the limitations of its laws, to pay, secure or 
prefer one creditor over another, and in honestly doing so 
he commits no fault on his creditors. Rummel] nada right 
to prefer Iluiskamp and make the mortgage to secure an 
individual debt, and out of his individual property, but the 
transaction must be an honest one and not done to defraud, 
hinder, or delay his creditors. [So far as the intent 
to defraud, hinder and delay creditors on part of Rum- 
mell is concerned, a trial of that issue had been had 
in this court with the result brought to your notice by 
reading from the records. The intention of NRummell in 
making the mortgage to Huiskamp Brothers was tound to 
have been fraudulent.] but this of itself is not sufficient to 
make the mortgage fraudulent as to Huiskamp Brothers. 
Huiskamp Brothers may have known when they accepted 
the mortgage from Rummell that be intended to defraud, 
hinder and delay his creditors by it; yet, if they in no way 
participated in the frand of Rummell, did uo aet to aid or 
assist him in the illegal act, and intended to secure their 
debt only, the mortgage as to them is valid and they are 
entitled tothe benefit of the same. But, on the other hand, 
if aside from the securing of their own debt Huiskamp 
Brothers by and through the mortgage undertook to aid 
and assist Rummel] in his fraudulent purposes to hinder and 
delay the Moline Wagon Company or any other creditor 
in the collection of their debt, in such case the mortgage 
is void and they can claim nothing under it as against 
ereditors. ‘This is the important question in the case and 
you should carefully examine the whole of the testimony 
bearing upon this point. 


Attention should be given to dates of the various 
occurrences and in the presence of the attorteys, subject 
to their correction, and to aid you I recall some of them. 
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The two notes of the Moline Wagon Company, first 
becoming due, amounting to three thousand three hundred 
and twenty-eight dollars, became due on the first of Janu- 
ary, 1880. The mortgage is made on the day these notes 
became due buc is dated back to the twenty-fourth of 
December, 1879. Cutler on the twenty-seventh of Decem- 
ber, 1879, mortgaged his property. [The value of the 
property mortgaged as compared with the debt to be 
secured thereby, the release of the notes and accounts and 
delivery of them by Luiskamp Brothers to Rummell, the 
provisions of the mortgage for a public sale and the tak- 
ing of possession by Huiskamp Brothers and _ selling at 
retail should be called to mind with the rest of testimony 
and the whole judged of under the caution enjoined by 
the judgement which determined that Rummell had acted 
fraudulently in making the mortgage. In dealing with 
Rummell under these circumstances, Huiskamp Brothers 
must exercise the utmost good faith, and their failing to do 
so, deprives them of any right under the mortgage. 
What is said of the mortgage applies with equal force to 
the taking of posession of the goods.]| Huiskamp Brothers 
had a right to take possession of the goods in controversy 
to satisty their claim if they were the individual property 
of Rummell and Rummell consented thereto; but the tak- 
ing of such possession must have been in good faith and 
for the purpose of satisfying their debt and not to aid 
Rummell in carrying out his fraudulent purposes. 


As already stated, if under the facts of the case and 
the law applicable thereto as given you, you find the goods 
t» have been the goods of the partnership and not the 
individual property of Rummell he could neither mortgage 
them nor deliver posession of them to pay an individual 
debt. 


If under the testimony and the law as given you by 
the court you find the issue for the interpleaders you will 
say sv in your verdict. Ifon the other hand, you find the 
issue against the interpleaders and that the property is 
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subject to the attachment you will state that in your ver- 
dict.” 


The interpleaders excepted by four exceptions to por- 
tions of the charge of the judgment which exceptions are 
hereinafter set out. See assignment of errors, post. 


From the foregoing statement it will be observed 
that the rulings of the court below presented for review 
here are, first, in admitting certain record evidence of the 
plea in abatement proceedings, (Record 78, 79, 80), second, 
in refusing to give certain instructions, Nos. 1, 2, 3, 4, 5, 
6, 7, 8,9, asked by interpleaders (Record 81, 82, 88), and 
third, in the charge of the Judge to the jury. See excep- 
tions 1, 2, 3, 4, Record 87, 88, 89. See also assignment of 


errors, post. 


The propositions for which we contend are: 


Ist. The court erred in admitting the record of the 
attachment proceedings in the trial of the plea in abate- 
ment, and charging as in exceptions 1, 2, 38, to the charge 
of the court, and refusing to give instruction No. 9, as 
requested by the interpleaders, relative thereto. 


2nd. In refusing to give instructions, Nos. 1 to 8 
inclusive, requested hy the interpleaders. 


38rd. In that part of the charge covered by exception 
4, thereto. 


For a more particular specification of errors, see 
assignment of errors, post. 


ASSIGNMENT OF ERRORS. 


Ist. The court below erred in admitting in evidence 
the record of the proceedings in the matter of the issues 
joined on the affidavit of attachment and the plea in abate- 
ment thereto between the Moline Wagon Company of the 
one part, and Jacob Rummell of the other part as follows 
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The evidence admitted was the affidavit of attach- 
ment, the plea in abatement of Rummell thereto and the 
verdict and judgment thereon overruling the plea and 
sustaining the attachment. (Record 79, 80, 81). 


The grounds of objection were that interpleaders were 
not parties to the trial and issues arising on the plea in 
abatement and that the issues thereon were separate and 
distinct from the issues upon trial on the interplea and 
that the evidence was irrelevant and immaterial relating 
to different parties and different subject matter. 


2d. The court erredin refusing to give instruction 
No. 1 asked by the interpleaders as follows: 


“1. The issue to be tried by the jury in this case 
arises upon the interplea of Iluiskamp Brothers and 
the answer thereto. The interpleaders allege that they 
are the owners of, and entitled to the possession of, the fund 
in court derived trom the sale of the stock of goods levied 
upon under the writ of attachment issued in the main case 
of the Moline Wagon Company against Jacob Rummell 
and KK. hk. Cutler. This allegation is denied by the answer 
to the interplea.” 


3d. The court erred in refusing to give instruction 
No. 2 asked by interpleaders as follows: 


“2. If Rummell owned the goods and made and de- 
livered the mortgage to ILuiskamp Brothers to secure debts 
which he justly owed, then the presumption is that the 
mortgage was not fraudulent, for the law does not presume 
fraud.” 


4th. The court erred in refusing to give instruction 
No. 8 asked by interpleaders as follows: 


“3. Ifthe court find from the evidence that Rummell 
and Cutler led ILuiskamp Brothers to believe that the 
goods belongeal to Rummell, and they accepted the mort- 
gage and took the goods under such belief, then they are 
entitled to the same rights by virtue of the mortgage and 
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their possesion as ifthe goods actually belonged to Rum- 


mell at the time the mortgage was made and when they 


took possesion of the goods.” 


5th. The court erred in refusing to give instruction 
No. 4 asked for by interpleaders as follows : 


“4. Ifthe jury find that as between Rummell and 
Cutler that the goods belonged to Rummell at the time he 
made the mortgage and Huiskamp Brothers took possession 
of the same, then the interpleaders are entitled to recover, 
although as to the plaintiffs in this case, the firm of Rum- 
mell & Son was in existence, by reason of the fact that the 
plaintiffs had never been notified of any change of the firm 
of Rummell & Son. In such case Rummell and Son would 


be lable to the plaintiffs, but the plaintiffs would have no 


lien on the stock of goods, and IIuiskamp Brothers couid 
ucquire title thereto by a valid mortgage from Rummell.” 


6th. The court erred in refusing to give instruction 
No. 5 asked by interpleaders, as follows : 


“5. There is a difference between the dissolution of 


a firm and the settlement of the accounts of the partners 
between themselves and the firm. <A partnership may be 
dissolved anu the property divided in part, leaving the set- 
tlement of the accounts between the partners to be effected 
in the future; and in this case if the firm of Rummell & 
Son was dissolved in 1873, and Rummell took the stock ot 
merchandise, with the consent of his co-partner, and was 
to be charged therewith, then from that time, as between 


Rummell and Cutler, the tormer would be the owner of 


the goods, and could make a valid mortgage of the same 
in his own name.” 


7th. The court erred in refusing to give instruction 
No. 6, asked by interpleaders, as follows : 


“6, If the firm of Rummell & Son was not, in fact, 
dissolved, yet, if Huiskamp Brothers had been told and 
believed that it had been dissolved, then, as to Huiskamp 


* 
ne a et cg al ett 
~ ~ 
NR a ttn tina, 


[Ss 


“So far asthe intent to hinder, delay, and defraud 


ereditors on part of Rummell is concerned, a trial of that - 


issne has been had in this court, with the result brought 
to your notice by reading the records. The intention of 
Rummell in making the mortgage to Huiskamp Brothers 
was found to have been fraudulent. 


The interveners at the time excepted on the ground 
that the same is contrary to law, and the judgment against 
Rummell on the plea in abatement could not affect the 


rights of interveners, and could not be used against them. 


as evidence proving Rummell’s fraud, and especially could. 
not be used as conclusive evidence of Rummell’s fraud. 

15th. The court erred in giving that part of the 
charge to which the third exception of the interpleaders 
applied, to-wit: 


“The value of the property mortgaged as compared 
with the debt to be secured thereby, the release of the 
notes and aceounts and delivery of them by Huiskamp 
Brothers to Rummel], the provisions of the mortgage for a 
public sale, and the taking of possession by ITuiskamp 
Brothers and selling at retail should be called to mind 
with the rest of testimony, and the whole judged of under 
the caution enjoined by the judgment which determined 
that Rummell had acted fraudulently in making the mort- 
gage. In dealing with Rummell under these circum- 


stances ILuiskamp Brothers must exercise the utmost good — 


faith, and their failing to do so deprives them of any right 
under the mortgage. What is said of the mortgage applies 
with equal force to the taking of possession of the goods. ” 


The interveners excepted at the time, on the ground 
because the Jaw is erroneously stated, and that it gives 
effect to the judgment on the plea in abatement, not only 
as establishing Rammell’s fraud, but as tending to affect 


the question of the intent with which interveners received :- 
the conveyance and transfer of the goods, and, further, - 


because it says that interveners under the circumstances 
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were to exercise the utmost good faith, and seeks to raise 
a presumption of fraud against them. 


14th. The court erred in giving that part of the 
charge to which the fourth exception of the interpleaders 
applied, to-wit: 


“But if no legal dissolution of the partnership took 
place in January, 1878, or since, and the partners con- 
tinued to hold the property in controversy as partnership 
property, bought, sold, and advertised it as firm property, 
such property remained partnership property so far as 
creditors are concerned who knew nothing of the division 
and who trusted the firm. Under the view of the case 
last presented you will have to determine whether there 
was a dissolution of the partnership. As already stated 
it is an undisputed fact that up to January, 1878, a partner- 
ship between Rummell and Cutler did exist; that that 
partnership dealt in general merchandise, including farm- 
ing implements, wagons, ete., and that dealings prior to 
that time were had between the Moline Wagon Company 
and the firm of Rummell and Son. The Moline Wagon 
Company hada right to presume that the persons once 
composing a firm and who continued doing business under | 
the firm name are still partners, and that the partnership 
continues to exist until notice of a dissolution was given. 
No agreement or understanding between the partners—no 
division of the property of the tirm can relieve either the 
firm or the partners of their legal liability as to creditors 
who extend credit tothe firm, nor are ereditors who 
extend credit to the firm bound to regard public rumors, 
even if they heard them, if the partners continue the 
partnership name and avail themselves of the partnership 
credit. You are therefore instructed that the partnership 
between Rummell and Cutler existing in 1878 continued 
to exist up to the time of the creation of the debts sued on 
by the Moline Wagon Company, unless public notice of 
the dissolution of the partnership was given or actual 
notice of such dissolution was brought home to the Moline 
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Wagon: Company. If, under this view of the law, you" 
shall find from the evidence that plaintiff, the. Moline’ 
Wagon Company, gave credit to the firm of Rummell and 
Son, composed of Rummell and Cutler, then the firm and 
each of the partners are liable for the debt thus contracted, 
all of the assets of the partnership, both merchandise, notes’ 
and accounts, as well as all wages and property of the 
partnership which Cutler may have handled in his division 
of the partnership, as well as all notes and accounts which. 
Cutler may have taken, together with all property of the 
partners in case of insufficiency of partnership assets are. 
liable for debts created by the partnership. If you shall 
find that the partnership once existing between Rummell 
and Cutler had not been dissolved and the property in 
dispute to be partnership property, then Rummell could 
not take such partnership property and pay an individual 
debt with it, such as Iuiskamp Brothers claim to have, 
and the mortgage read in evidence given them is void as 
against creditors of the firm.” 


“The interveners at the time excepted on the ground 
that the same was contrary to law, and because these por-. 
tions of the charge assume that the plaintiffs had a lien 
upon the property prior to the levy under the writ, and 
because the same ignores the rights of interveners, and 
because the case is made to turn on the fact whether 
plaintiffs had notice of the dissolution of the tirm of Rum- 
mell & Son instead of upon the fact whether the inter- 
_ pleaders had title to the property in controversy as against 
Rummell and Rummell & Son at the time of the levy 
under the writ of attachment.” 


BRIEF AND ARGUMENT. 
I. 


The assigned errors, No. 1 as to the admission in evi- 
dence of the record of the attachment suit on the plea in 
abatement proceedings, No. 10 as to the refusal to 


21 


give instructions requested by the interpleaders as relative 


thereto, and Nos. 11, 12 and 18 covering the parts of the 
charge of the court relative thereto, may all be considered 
together. 


The record in the plea in abatement proceedings shows 
that there were three causes of attachment alleged: 
First, that Rummell and Cutler had fraudulently conveyed 


or assigned their property and _ eftects so as to hinder and 


delay their creditors; second, that they have fraudulently 
concealed, removed or disposed of their property and effects 


.go as to hinder and delay their creditors; third, that they 


are about fraudulently to convey or assign their property 
or effects so as to hinder or delay their creditors. 


There is nothing in the record to show whether one 
or all of these alleged causes of attachment were tried, or 
to what act or contemplated act of Rummell or Cutler in 


disposing of their property they applied. 


It is well settled by the law of Missouri, in harmony 
with the law elsewhere, that two things must concur to have 


made the mortgage of Rummell to Iuiskamp Brothers 


fraudulent: First, Rummell must] ave made the mortgage 


_ with the fraudulent intent of hindering and delaying his 
‘creditors; second, Iluiskamp Brothers must have accepted 


the mortgage with the fraudulent intention of assisting 
Rummell to defraud his creditors. In other words, a debtor 
in failing circumstances has the right to prefer a cred- 
itor; and although the creditor may know that the debtor 
is insolvent, and that in making the preference he intends 
to defraud other creditors, yet, 1f the preferred creditor 
has a bona fide debt and takes the mortgage with the 
intent to secure himself, and not with the fraudulent pur- 


pose of aiding the debtor to defraud other creditors, then 


the mortgage is upheld. 


The authorities in support of this proposition. are 


‘abundant: 
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Shelley v. Booth, 73 Mo. 74. 
Forrester v. Moore, 77 Mo. 659. 
Colbier v. Robinson, 80, Mo. 546. 
Cohn v. Clement, 58 Iowa 589. | , 
Butler v. White, 25 Minit. 482. aint 
Bump’s Fraudulent Conveyance, 3d Ed. 582. 


It will be observed that the court below admitted the 
plea in abatement proceedings, ostensibly to prove the 
fraud on Rummell’s part in making the mortgage to ILuis- 
kamp Brothers; and yet, the court in its charge assumes 
that the judgment on the plea in abatement conclusively 
established Rummell's fraud; and further, was to be con- 
sidered as bearing upon the question of the alleged fraud 
of IIuiskamp Brothers. And this in the face of the recital 
in the bill of exceptions that the interpleaders offered evi- 
dence tending to show “that they took said mortgage 
and possession of said stock of merchandise in good faith 
to secure their debt, and not to hinder, delay or defraud, i 
_or to assist in hindering, delaying or defrauding the credi- 
tors of said Rummell or Rummell & Son,” and, “ that 
Rummell made the conveyance and transfer to the inter- 
pleaders in good faith to secure their debt, and not with 
the fraudulent purpose of hindering, delaying or defraud- 
ing lis creditors or those of the tirm of Rummell & Son.” : 
(Itecord 53.) 


We contend that the plea in abatement proceedings 
were noteven prima facie, much less conclusive evidence, of 
Rummell’s alleged fraud in making the mortgage. The 
right of the Moline Wagon Company to contest the mort- 
gaze did not depend on a determination of the plea in abate- 
ment proceedings. Their riglt arose by reason of the seiz- 
ure of the stock under the writ of attachment. Therefore 
we claim that the record of the plea in abatement proceed- 
ings was entirely immaterial in any view of the case. 
-Ilowever, if admissible to prove that the right to retain 
the attached’ goods as against Kummell had been deter- 
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mined in favor of the Moline Wagon Company, still it was 
Wholly inadmissible to prove Rummell’s fraud in making 
the mortgage. Huiskamp Brothers were neither parties 
or privies to the plea in abatement proceedings. They 
had no right to appear in them, or to control or defend 
them. Under the fundamental rules of evidence they 
were inadmissible for the purposes for which the court 
admitted them, and can not have the effect which the 
court charged they had. 


See Greenleaf on Evidence, Secs. 528, 527, 588, 539. 
Wharton on Evidence, Sees. 760, 701. 


On this branch of the case we submit (1), the plea in 
abatement proceedings should not have beed admitted ; (2), 
having been erroneously adtmitted, should have been with- 
drawn from the consideration of the jury by giving 1n- 
struction No. 9 requested by interpleaders; (3), the court 
should not have charged the jury that the effect of tnis 
evidence was to establish Rummell’s frand; (4) the court 
in its charge should not have referred to Cutler’s confess- 
ion of the fraud by not contesting or defending the at- 
tachment proceedings as ip any way affecting interpleaders’ 
right; and (5) the court should not have charged that 
Rummell’s fraud as proved by this evidence should be con- 
sidered in determining the alleged fraud of the inter- 
pleaders. | 

I]. 


The assigned errors Nos. 4, 5, 6 and 8 as to the refusal 
of the court below to give instructions 8, 4, 5, and 7 re- 
quested by interpleaders, and the assigned error No. 14 to 
that part of the charge to the court set out inthe 4th ex- 
ception to the charge may be considered together. 


A careful examination of the instructions refused and 
of that portion of the charge given and excepted to 
will show clearly a strong conflict between the view of the 
court below on the law governing the case and the view 
contended for by the counsel for interpleaders. 
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The bill of exceptions shows that the interpleaders in- 


troduced evidence “tending to show that they were whole- 


sale dealers in boots and shoes in the city of Keokuk, Lee 
county, Iowa, and had been for many years. That prior to 
January, 1878, the defendants, Jacob Rummell & Son were 
partners engaged in business in the town of Unionville, 
Putnam county, Missouri, under the firm name of Rum- 
mell & Son, and their bisiness was that of general retail 
merchandise, including farming implements, wagons, ete. 
That in January, 1878, said partners dissolved said firm 
and divided the property and business thereof, and both of 
said partners informed the interpleaders of such dissolu- 
tion. That aftersuch dissolution the said Jacob Rummell 
continuedatthesameplace the general retail merchandise 
business, and the defendant, Ed R. Cutler engaged in the 
business of selling agricultural implements, including wag- 
ons. That after January, 1878, as between themselves the 
said Rumme!! had no interest in the profits or losses of the 
business carried on by Cutler in the agricultural business, 
and Cutler had no interest in the profits or losses of the 
merchandise business. That the indebtedness of the in- 
interpleaders for which the stock of merchandise was 
mortgaged or pledged was for goods sold to Jacob Rum- 
mell after the dissolution and division of the business and 
property of the firm of Rummel] & Son. That when the 
interpleaders took the mortgage, and also when they took 
possession of the stock of merchandise, they understood 
that the same belonged to Jacob Rummell and had been 
led to so believe from the statements of both Cutler and 
Rummell.” 


And the Moline Wagon Company introdueed evi- 
dence tending to show that they “were engaged in the 
manufacture and sale of wagons, and had been for many 
years, and had prior to January, 157%, dealt with Rum- 
melland Son and continued to deal with them after that 
time. That they never knew of the dissolution of said 
firm or division of its property, and there uever was:-any 
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‘published | notice of such dissolution ; ‘that ‘the’ debt ‘On 
which they brought smt in the attachment proceedings 
was contracted on their part under the belief that the firm 
“of Rummel! & Son was still in existence.” . = 


| The central idea in the charge of the court cov a by 
-the 4th exception, is-that although Rammell and Cutler-may 
have actually dissolved their firm in 1878 and divided.the 
firm property, though they may have told Huiskamp Broth- 
ers of the dissolution and division of the property, and 
that Rummell owned the merchandise stock, and although 
/Huiskamp Brothers subsequently sold Rummell. goods, and 
for the debt thus incurred took the mortgage in question, yet, 
the mortgage was void as to the Moline Wagon Company, 
uliless they Were informed of tlie dissolution | of the firm of 
Rummell & Cutler and the division of the tirm property ; 
“while the- céntral idea of instructions, 3B, 4, 5, and 7 
requested by interpleaders and refused by the court is, that 
if Rummell & Catler had in fact dissolved and divided the 
property, Rummell taking the merchandise .stock, or if 
Runmell & Cutler led Huiskamp Brothers to believe that 
-the.stock of merchandise belonged to Rummell, then ILuis- 
kamp Brothers acquired the title by Rummell’ s mortgave. 


7 _In other words, the view of the court below. was that 
-the creditors of Rammell & Cutler acquired such an-.inter- 
- @st in their property simply from the fact of being credit- 
ors that a creditor of Rummell, although he might:acquire 
a good title by mortgage as against Rummell & Cutler, 
_cou'd not acquire a good title as against the partuership 
creditors of Rummell & Cutler. While the view contended 
..for by interpleaders is, that whatever. rights Huiskamp 
Brothers acquired in good faith against Rummell & Cutler 
actually bound unsecured partuership creditors of Rummell 


~& Cutler. | 
These conflicting views lead to the inquiry:~ What 
- -interest have partnership creditors in partnership property ? 


“We whderstand the rule to’be that they have ‘no titer- 
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est at law or in equity ; that under certain circumstances 
when the firm becomes insolvent and has firm property at 
that time, then each may have the right in equity to have 
the firm property applied, first, to the payment of the 
partnership debts before having the interest of any of the 
partners applied to the payment of their individual debts. 
The right of the partnership creditors to priority of pay- 
ment springs from and is worked out through this equitable 
right of the individual partners. At one time there may 
have been some question as to the basis of the rule giving 
priority to partnership creditors. The‘question has been 
fully considered and settled by repeated decisions of this 
court. 


See Case against Beauregard, 99 U. 8.119. 

Same Case, 119 et seq. 

Fitzpatrick v. Flannigan, 106 U.S. 648, 652, 655 
et seq. 

McGinty v. Flannigan, 106 U.S. 661. 

See also Locke v. Lewis, 124 Mass. 1. 

Howe v. Lawrence, 9 Cushing 553. 


In Case against Beauregard ante, the syllabus states 
with accuracy the substance of the opinion, and it is: 


“A member of the firm assigned and transferred in 
good faith his interest in the partnership property in pay- 
ment of a just debt, for which he was solely liable. The 
creditor took possession of it and sold it to A, who by an act 
of sale, in which the other members of the tirm united, 
transferred it for a valuable consideration to B. The firm 
and the members of it were insolvent, and C, claiming to be a 
simple contract creditor of the firm, then filed his bill to 
subject the property to the payment of his debt. Leld, 
that C had no specific lien on the property, aud there 
being no trust which a court of equity can enforce, the 
bill can not be sustained.” 


The result of the doctrine established in the case just 
cited is applicable to the case at bar. At the time Huis- 
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kamp Brothers took their mortgage the Moline Wagon 
Company had no lien upon the mortgaged property either 
at law or in equity. That the sole and exclusive propri- 
etary interest therein was either in Rummell or Rummell 
and Cutler, and as [Iuiskamp Brothers acquired by a good 
bona fide mortgage title to the mortgage property as 
against Rummell or Rummell and Cutler, they can hold 
it as against the Moline Wagon Company. 


In Fitzpatrick v. Flannigan ante, the court held that 
where a firm is dissolved by the death of one of its mem- 
bers, and no bill is filed by his representatives or by the 
firm creditors seeking the intervention of a court of 
equity to wind up the business of the firm, marshal its 
assets aud apply them tothe firm debts, the surviving part- 
ner may by paying his individual indebtedness with those 
assets make a disposition of them which is not a fraud in 
law upon the firm creditors. And in this case the court 
quotes with approval the language used in the ease of 
Beauregard, as follow: “If before the interposition of the 
court is asked the property has ceased to belong to the 
partnership, if by a bona fide transfer it has become the 
separate property either of one partner or of a third 
person, the equities of the partners are extinguished, and 
subsequently the derivitive equity of the creditors is at an 
end.” 


In Locke v. Lewis ante, the supreme court held that 
“the sale by a partner in payment of hisown debts of 
goods which are in fact goods of the p rtnership, but 
which the partnership has so entrusted to him as to enable 
him to deal with them as his own, and to induce the 
public to believe to be his, and which the creditor receives 
in good faith and without notice that they are the goods 
of the partnership, is valid against the partnership and its 
creditors.” 


And in our case, Rummell and Cutler by their agree- 
ment and act had caused the partnership property to be 
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‘divided; and the mercantile stock to become the individual 
‘property of Rummell, and the agricultural implements,:of 
“Cutler; and they communicated the fact of such division 
of the partnership property, and the further fact of the 
- dissolution of the partnership to Iuiskamp Brothers, who 
subsequently gave credit to Rummel!, and then for their 
debt took a mortgage from Rummell upon the: property 
in question, which Kummell:and Cutler had both’ told 
them belonged to Rummell. Under the doctrine of the 
preceding cases, did they not acquire a good title as 
against the Moline Wagon Company ? ™ 


The case of Howe v. Lawrence ante, is an instructive 
and illustrative case. ‘There it was held that a bona 
file sale for a valuable consideration of one partner to 
another of all the partnership effects is valid, and the prop- 
erty so conveyed becomes the separate asset of the 
purchaser, although the firm and both partners are at 
the time insolvent. 


In the course of the opinion, Bigelow, J., said: ‘“ The 
right of co-partners upon dissolution to transfer the joint 
property to one of the firm, is clear and unquestioned 
The effect of such transfer is to vest the legal title to the 
property in the individual partner with a right to use and 
dispose of it as his separate estate. It would seem to 
follow as a necessary consequence, that the creditors of 
the firm, after such conveyance would have no right to 
look to the property transferred as joint property upon 
which they have any special claim or lien. If in such 
transfer there is no fraud or collusion between the co- 
partners for the purpose of defeating the rights of the 
joint creditors, and the transaction is made in good faith, 
upon dissolution and for the purpose of closing the atkairs 
of the partnership, the joint property thereby becomes 
separate estate witb all the rights and incidents both in 
law and equity, which properly attached thereto. The 
mere fact of the transfer cf the property. does not in any 
way attect the right of the joint creditors. During--the 
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continuance of the partnership and before the institution 
of proceedings in insolvency, the creditors of the firm have 
no. specific claim or lien, and, strictly speaking, no equity 
as against the effects of the partnership. They can only 
institute actions at law for their debts against the firm 
on which they can take the separate property 
or the separate estate of such partner, or both, 
for the purpose of satisfying the executions which 
they may obtain upon their judgments against the firm. 
Beyond this right to seize the joint property on legal pro- 
cess, the creditors of the firm, before proceedings in insol- 
vency, have no control over the partnership effects and no 
right either in law or equity, to restrain the disposition of 
them. ‘The partners have the right to transfer them for 
a valuable consideration to each other or to strangers. 
The only limitation upon this right is, that it shall be 
exercised bona fide, and without any intent to defraud the 
creditors of the firm or deprive them of their legal or 
equitable claims upon the joint estate ip case of insolvency. 
The bona fides of the transaction is, therefore, the only test 
by which to determine the right of joint creditors to have 
property, which has been transferred upon dissolution to 
an individual member of the firm, appled to the payment 
of the joint debts. Ifthe transfer has been honestly made 
and for a valuable consideration, the property has thereby 
become separate estate, wholly free from any claim of the 
joint creditors. ‘These principles are fully recognized in 
the adjudged cases both in this country and in England. 


Collier on Part., Secs. 174, 894, 908. 

Story on Part., Sec. 358. a 

Ex Parte Ruffin, 6 Vesey, 127. 

Ex Parte Fell, 10 Ves. 347. 

Ex Parte Williams, 11 Ves. 3. 

Ex Parte Rowlandson, 1 Rose 416. 

Campbell v. Mullett, 2 Swan 575. 

Allen v. Center Valley Co., 21 Conn. 130, 187. 
Ferson v. Monroe, 1 Foster, 462, 469. | 
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Dixon v. Hazard, 82 N. Y. 65. : 

Bullett v. Chartered Fund, 26 Pa. State, 108, eid 

| Kelley v. Scott, 49 N. Y., 598, are vanilie. 
strong, on the proposition contended for. 


We call special attention to these cases. 

It is quite manifest, as we think, that the court below 
confused the question of the liability of Rummell and 
Cutler to the Moline Wagon Company, resulting from the 
failure to give notice of the dissolution of the firm and 
the division of the firm property, with the question of the 
right of the partnership creditors to be paid out of 
the partnership property, and overlooked the rule of law 
that the latter question can not arise except where partner- 
ship property actually exists. Ifthe partnership property 
by consent of all the partners, who alone have dominion 
over it, has been transferred for a valuable consideration 
to a third person, then while the partnership liability 
remains there is no partnership property on which the 
creditors can rank for priority. 


ITI. 


In support of the assigned errors 7 and 9 for the 
refusal of the court below to give instructions 6 and 8, we 
submit that these instructions should have been given. 
There was conflicting testimony upon the question 
whether there had been a dissolution of the firm of Rum- 
mell and Son. Ifthe firm still actually existed and THuis- 
kamp Brothers did not know it, but believed that it had been 
dissolved, then when they sold and delivered goods to 
Rummell, from which their debt secured by the mortgage 
in question arose, that was equivalent to selling and 
delivering to the actually existing firm, and their debt 
would exist against the firm; and it being a firm debt, one 
of the partners could give a mortgage on the firm property 
to secure it. And if the firm was doing business in the 
name of Jacob Rummell, the mortgage in that name would 
be effectual. 
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It was expressly decided in the case of Keck v. Fisher, 
68 Mo., 532, that one partner could execute and deliver a 
mortgage upon partnership property to secure a partnership 
debt. 


JAMES HAGERMAN, 
Aitorney for Plaintiffs in Error. 
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And now comes the said Moline 


No. 194. 
Error to the Circuit 
Court of the United 
States for the West- 
ern District ot Mis- 
souri. 


Wagon Com- 


pany, defendant in error, by C. M. Osborn, its at- 
torney, and moves the court to dismiss the said writ 


of error. 


And for cause the said defendant shows that the 
matter in dispute in said cause is less than $5,000, 
and therefore this court cannot take jurisdiction of 


said writ of error. 


IN THE 


Supreme Court of the United States, 


| OcToBER TerRM, A. D. 1886. 
| 
HENRY C. HUISKAMP, HERMAN J]. HUISKAMP \ No. 194 
and LUKE HUISKAMP, Partners as HUIS- . : 
KAMP BROTHERS, Interpleaders, Error to the Circuit 
\ Plaintiffs in Error, ‘Court of the United 
j Us. | States for the West- 
THE MOLINE WAGON COMPANY, on Deis 
—~ Defendant in Error. | SOUL. 
ee 
STATEMENT. 
a i Che judgment, for the review of which the writ 


of error in the case at bar was sued out, was ren- 
dered on the 9th of June, 1883, upon the issue pre- 
sented in an attachment proceeding, brought by 
the defendant in error against the firm of Jacob 
Rummel & Son, by the interplea filed therein by 
the plaintiffs in error, and ordered that the plain- 
tiffs in error take nothing by their interplea. 


This attachment proceeding was commenced on 
the Sth day of January, ISSO, by the defendant in 
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error, in the Circuit court of Putnam county, Mis- 
sourl, against Jacob Rummel and Id. Cutler, part- 
ners as J]. Rummel & Son. Thereafter the cause 
was removed into the United States Circuit court 
for the Western district of Missouri, and by the or- 
der of that court the goods and merchandise which 
had been attached under the writ of attachment 
therein were sold by the sheriff of Putnam county 
(Transcript, 45), and the proceeds, amounting to 
$5,246.50 were paid into court, and are now in its 


possession and custody. 


The plaintiffs in error came into this attachment 
proceeding and. filed therein an interplea, which 
was afterwards, by leave of court, amended. (See 
amended  interplea, transcript, 47.) In their 
original and amended interplea they alleged that 
the goods and merchandise, when seized by the 
sheriff, were in their possession, and that they were 
the owners thereof, and of the proceeds derived 
from their sale; but when the issue presented by 
this interplea was tried, resulting in the judgment 
from which this writ of error was sued out, the only 
claim of right to possession or of title to or inter- 
est in the goods attached, or the proceeds thereof, 
on the part of these interpleaders, who are now 
plaintiffs in error, was under a chattel mortgage 
given them by Jacob Rummell a few days before 
the attachment writ issued to secure two notes for 
S2.900 and S1,900, respectively, dated December 
24, S79, bearing ten per cent. interest from date. 
(See statement of testimony offered by interplead- 
ers to prove title. Trans., 52, 53.) Of these 
two notes it further appeared, and the record in 
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this court shows conclusively, and without contest, 
that only the $2,500 note belonged to these plain- 
tiffs in error, and that the 81,500 note was given to 
them without their knowledge, for the use of cer- 
tain other creditors of Rummell, whose entire 
claims against him amounted only to S910, and 
were S590 less than the face of the note. (See 
testimony of Luke Tluiskamp, Trans., 58.) This 
S1500 note was given to the plaintiffs in error 
for the benefit of these other creditors without 
their knowledge or consent, and in order to give 
them the benefit of the mortgage to the plaintiffs: 
and after the plaintiffs had accepted the notes and 
chattel mortgage they attempted to correct the er- 
ror in the amount of the 51,500 note, by endorsing 
on ita credit of the S590 excess over the debt ac- 
tually owing to these creditors for whose benefit it 
was given, thus making a total sum of 583,410 
due on these two notes, which it was claimed was 
secured by the chattel] mortgage of the goods at- 


tached. 


Immediately on the receipt of the notes and 
chattel mortgage the plaintiffs in error, by precon- 
certed design, took possession wrder the mortgage 
of the property covered by it, including the goods 
attached. Z7hzs possession was taken under and tn 
conformily to the chattel mortgage, and the en- 
fire claim of vieht or intercst im these goods at- 
tached or their procecds was under thers mortgage 
and as a security. Luke Tluiskamp, on the trial 
below (Trans., 63, Rec., 101), was asked on direct ex- 
amination by the attorney for these interpleaders: 
“For what purpose and under what authority did 
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“you take possession of the store-room and the 
“stock of goods?” and answered: “ Under the 
‘“ mortgage that Mr. Rummell had given me.” 


At the time when the judgment upon the issue pre- 
sented by the interplea, that the interpleaders take 
nothing by their interplea, was rendered, June 9, 
ISSS (Trans., 50), the utmost sum due upon both 
these notes, admitting that these interpleaders 
were entitled to assert a claim under their mort- 
gage on behalf of the other creditors, whose claims 
were represented by the $1,500 note with the cred- 
it endorsed on it, was for principal, 33,410, and 
interest from December 24, 1879, to June 9, 1SS5, 
a little less than three and one-half years, and 
amounting to less than $1,193.50, making the total 
$4,605,590; and the utmost sum due to the plaintiffs 
themselves or in which they had any personal inter- 
est was 82,900, and ten per cent. interest for three and 
one-half years, at the most $3,375.90. It is perfectly 
clear that these plaintiffs, whose sole claim of in- 
terest in the property attached was under this 
mortgage, could have no greater interest therein 
than the amount for which the mortgage was a se- 
curity; and if that amount was at the time when 
the judgment against their claim of interest was 
rendered, less than the amount required to give 
this court jurisdiction, then a writ of error from 
that judgment must be dismissed, and this court 
can not take jurisdiction of it. 

Therefore, giving to the plaintiffs in error the full 
benefit of the debt to the other creditors than 
themselves, represented by the $1,500 note as cor- 


— 
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rected by this credit endorsed on it, the sum for 
which this mortgage stood as security at the time 
when the judgment below was rendered, and this 
writ of error issued, was only about $4,600. As to 
these facts there can be no possible question or 
contest, and the authorities are conclusive that, 
under such state of facts, and on such record, this 
court has no jurisdiction of the cause, and the writ 
of error must be dismissed. 


BRIEF AND ARGUMENT. 


1. The sum in controversy at the time of the 
judgment of the court below ts the test of the ju- 
risdiction of this court, and interest accruing after- 
wards in favor of the plaintiff in error cannot be 
considered in determining the jurisdiction of this 
court. 

Anapp v. Ranks, 2 Tow., 05. 
Merrill v. Petty, 16 Wall. 1. 


The test of the jurisdiction is the sum in dispute 
between the parties as the case stands on the writ 


of error. | sae : 
Llilton v. Daniels, \OS ULS., 165. 


?. Inthe case at bar the test of the jurisdiction 
is the amount or extent of interest in the proceeds 
of the property attached on the part of the plain- 


tiffs in error, at the time when the judgment was 
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rendered, had the judgment been in their favor, 
and not the value of the property or the extent of 
interest therein claimed by the defendant in error. 
In Ross v. Prevtiss, 3 How., 771, a bill was filed to en- 
join sale under execution on judgment for S600 
and costs. On final hearing a preliminary injunc- 
tion was dissolved and the bill dismissed. On mo- 
tion to dismiss appeal from this decree it was held 
that the amount of the execution, and not the value 
of the property, was the amount in controversy, 
and the appeal was dismissed. 


In Zerryv v. [latch, 93 U. S., 44, an appeal taken 
by a creditor from decree distributing assets Avo 
vata and allowing to another creditor fro rata 
share in these assets on aclaim much larger than 
the jurisdictional amount, was dismissed on ground 
that the amount in dispute was that part of the 
money payable to the other creditor under the de- 
cree that would otherwise have gone to appellant, 
and that was less than $85,000. 


Chatfield v. Boyle, 10D ULS., 231. 


In Lark of Alexandria v. [looff, 7 Peters, 168, it 
was held that the matter in controversy on bill in 
equity to obtain decree for sale of land to satisfy 
lien under deed of trust was the amount of the 
debt, not the value of the land. 


See also The Jesse Williamson, Jr., LOS U.S., 306. 


+) 


>». Lhe court will examine the record to deter- 
mine the matter actually in controversy, and when 
the judgment below is for an amount sufficient to 
give jurisdiction, but it appears affirmatively that 
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part of this amount is not disputed, and that the 
part in controversy is less than the jurisdictional 
amount, this court will not have jurisdiction. 
Gray v. Blanchard, 96 ULS., ob. 
ZTiantsman v. Bank, \OO U.S., 6. 
Wabash, etc., Ry. Co, v. Knox, WOU. 
S., 304, | 


4, The extent of interest that the plaintiffs in 
error would have had in the fund in court derived 
from the sale of the goods attached, under a judg- 
ment in their favor, would have been the amount 
for which the mortgage to them at the time stood 
as security. At the utmost, and allowing them the 
benefit of the claims due to the other creditors, 
this amount was then only about $4,600, Payment 
of this sum from the fund in court would have ex- 
tinguished all claim on their part of interest in or 
title to this fund. This sum being less than the 
amount required to give this court jurisdiction, 
this court will not take jurisdiction of this cause, 


and the writ of error should be dismissed. 


Respectfully submitted. 
C. M. Osborn, | 
Ally for Deft. tn Lrror. 
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IN THE 


SUPREME COURT OF THE UNITED STATES, 


OcToBER TERM, A. D. 1886. 


HENRY C. HUISKAMP, HERMAN J. HUISKAMP AND | 
LUKE HUISKAMP, PARTNERS As HvUISKAMP BROTHERS, 
Plaintiffs in Error, 


~Iic 
US 


THE MOLINE WAGON COMPANY, 
Defendant in Error. 


STATEMENT OF THE CASE. 


The statement which has been submitted by counsel for 
plaintiffs in error does not fairly and satisfactorily present the 
matters which appear upon this record and which should be 


considered in Getermining the questions in the case, and omits 


essential features of the case and material matters of evidence, 
so that we feel compelled to make, on behalf of the defendant in 
error, a separate statement of the case, as we understand it 
from the record. 

The questions presented by this record are those arising up- 


on the trial of the interplea filed by the plaintiffs in error in an 
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attachment proceeding brought by the defendant in error 
against Jacob Rummel and Ied. Cutler, partners under the firm 
name of J. Rummel & Son. 

On the Sth of January, 1880, the defendant in error brought 
suit in the Circuit court of Putnam county, Missouri, against 
Jacob Rummel and Edward Cutler, as partners under the tirm 
name of J. Rummel & Son, upon certain notes and an account 
due to it from the defendants, and in aid of its suit at the sare 
time filed an affidavit in attachment. This affidavit in attach- 
ment set forth statutory causes of attachment, charging gen- 
erally that the defendants, Rummel and Cutler, had or were 
about to fraudulently convey or assign their property or 
effects so as to hinder and delay their creditors. and that they 
had fraudulently concealed, removed or disposed of their prop- 
erty or effects so as to hinder or delay their creditors. (Rec., 


.) A writ of attachinent issued on the hling of this aflidavit, 


al 


which was served upon the defendants, Rummel and Cutler, 
and was levied upon, and under which there was attached ond 
seized as the property of the defendants the stock of goods in 
the dry goods store of Rummel & Son, at Unionville. (Return, 
Rec., 6, 7.) Thereafter the cause was removed upon the peti- 
tion of the defendant in error into the United States Circuit 
Court for the Western district of Missouri. 

After the removal of the cause to the Federal court at the 
May term, 1550, the defendant Jacob Rummel and the inier- 
pleaders, the plaintitls in error, appeared in the cause by the 
same attorneys, Rummel tiling his separate plea in abatement, 
in Which he traversed as to himself and putin issue the charges 
of fraud in the attachment affidavit, and the plaintiffs in error 
fling an interplea, in which they asserted that the goods and 
personal property attached were, at the date of the levy of the 
writ of attachment, their property under their firm name. 


(IRec., 42, 43.) They afterwards filed, as an amended inter- 
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plea, a somewhat lengthier statement of their claim of title. 
(Rec... 47.) The defendant in error traversed the original and 
amended interplea. 

At the October term, 18So0, the issue raised by Rummel’s 
plea in abatement, denying as to him the charges of the attach- 
ment affidavit, came on for trial, anda verdict was returned by 
the jury finding these issues for the plaintiff in the cause, the 
defendant in error in this court, and judgment was rendered, 
overruling the plea in abatement and sustaining the attachment. 
(Rec., 46.) 

The attorneys for the defendant Rummel, upon the trial of 
the plea in abatement in the case, afterwards appeared for the 
plaintiffs in error, and assisted upon the trial on this interplea. 
(‘Testimony Rummel, Rec., 78.) 

While this record does not show or purport to show the 
precise questions of fact that were submitted to the jury on 
that trial nor the evidence then offered, vet throughout this 
record it 1s assumed by all parties th: t on that trial the question 
of fact at issue and submitted to the Jury was as to whether 
or not Rummel executed and delivered to the plaintiffs in error 
the chattel mortgage of the property in controversy, under 
which they claim title, with fraudulent intent to hinder or de- 
lay his creditors. Thus the court below admitted in evidence 
the judgment and record on the plea in abatement for one 
purpose, “to show that the conveyance and transfer of the 
* stock of merchandise in controversy to the interpleaders was 
¢ fraudulent on the part of Jacob Rummel,” and though the 
introduction of this evidence was objected to and exceptions 
taken to the ruling of the court admitting it (Rec., 80), no 
objection or exception was made or taken by plaintiffs in error 
to the statement of the court of the purpose for which he ad- 
mitted it, and no suggestion was made in answer that this 


record and judgment did not tend to prove this fact, or that 


+ 


this judgment required further evidence connecting it with the 
making of this mortgage by Rummel, and showing that it was 
the question of fact submitted te the jury. The objection 
taken was to the admissibility of the judgment itself as against 
the plaintiffs in error. So, also, in charging the jury, the 
court below states that the question submitted to the former 
jury was as to whether Rummel’s intention in making the 
mortgage to the plaintiffs in error was or not fraudulent. “So 
‘+ far as the intent to defraud, hinder and delay creditors on 
“the part of Rummel is concerned, a trial of that issue has 
‘ been had in this court, with the result brought to your notice 
“ by reading from the records. The intention of Rummel in 
“ making the mortgage to [luiskamp Brothers was found to 
* have been fraudulent * * *” (Ree., 86); and the ex- 
ception taken to this portion of the charge (Rec., 87) is simply 
that this judgment could not aflect the rights of the intervenors 
or be used against them as evidence proving Rummel’s 
fraud. 


oe the 
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We shall have occasion to refer to this again in considerin 
objection that was made and the exception taken by the plaintiffs 
in crror to the admission of the judgment and record on the 
plea in abatement, and the exceptions that were taken to por- 
tions of the court’s charge, referring to the trial and judgment 
on this plea. 

Jacob Rummel and Edward Cutler, his step-son, under the 
firm name of J. Rummel & Son, had been engaged in business 
at Unionville, in Putnam county, Missouri, carrying on a gen- 
eral retail merchandise business, including farming implements, 
wagons, etc. ‘The defendant in error, a corporation of Illinois, 
engaged at Moline, Hlinois, in the business of manufacturing 
and selling wagons, having dealt with the firm of J. Rummel & 
Son for many years prior, in the year 1879, at different times 


from March to December, in reliance upon the credit and 
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existence of this firm. permitted the firm to contract an indebt- 
edness to it in the sum of 36,722.61, evidenced by four notes 
in the firm name. (See notes, Trans., 14.) Two of these 
notes became due January 1, 1880, and the other two in Feb- 
ruary and March, respectively. 

On January 1, 15580, when the first two notes became due, 
Jacob Rummel executed in his individual capacity two notes in 
favor of the plaintitts in error, under their firm name of Huis- 
kamp Brothers, for $2,500 and $1,500, respectively, and to 
secure them his individual chattel mortgage, conveying with 
other property the stock of merchandise which was attached 
under the writ of attachment in this case, and the proceeds of 
which are now in controversy. These notes and the chattel 
mortgage to secure them Rummel dates December 24, 1879, 
and makes the notes payable one day after date: so that on the 
dav when he really executed the notes and chattel mortgage, 
they were apparently overdue. He thereupon incloses the two 
notes with a letter to Huiskamp Bros., stating that he had 
given a chattel mortgage to secure the notes, and that the 
$2,500 note was for the amount due Huiskamp Bros., and the 
other for some Keokuk creditors, and requesting Huiskamp 
Bros. to see the latter and get their claims. (‘Testimony of 
Luke Huiskamp, Trans., 57; Rec., 91.) He then files the 


mortgage for record. Under this mortgage and the possession 


eS 


taken thereunder the plaintiffs in error, upon the trial of their 
interplea, claimed title to the proceeds of the property, which 
had been attached and by order of court had been sold by the 
sheriff, and the proceeds thus derived paid into court. 

The plaintiffs in error, under the firm name of Huiskamp 
Brothers, were wholesale dealers in boots and shoes at Keokuk, 
Iowa,and had for many years dealt with the firm of J. Rummel 
& Son. Upon the trial of the interplea the plaintiffs in error, 


in support of their title, offered in evidence the chattel mort- 
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gage and evidence that the stock of merchandise was trans- 
ferred and delivered to them on January 6, 1850, prior to its 
seizure under the writ of attachment. They further offered 
testimony, which was admitted in evidence, * tending to show 
that they were wholesale dealers in boots and shoes in the city 
of Keokuk, Lee county, Iowa, and had been for many years; 
that prior to January, 1878, the defendants, Jacob Rummel & 
Son, were partners engaged in business in the town of Union- 
ville, Putnam county, Missouri, under the firm name of Rum- 
mel & Son, and their business was that of general retail mer- 
chandise, including farming implements, wagons, etc.; that in 
January, 1878, the said partners dissolved said firm and divided 
the property and business thereof, and both of said partners 
informed the interpleaders of such dissolution. 

«That after such dissolution, the said Jacob Rummel contin- 
ued at the same place the general retail merchandise business, 
and the defendant, Ed. R. Cutler, engaged in the business of 
selling agricultural implements, including wagons; that after 
January, 1878, as between themselves, the said Rummel had 
no interest in the profits or losses of the business carried on 
by Cutler in the agricultural implement business, and Cutler no 
interest in the profits or losses of the merchandise business; 
that the indebtedness for which the stock of merchandise was 
mortgaged or pledged was for goods sold to Jacob Rummel 
after the dissolution and division of the business and property 
of the firm of Rummel & Son; that when the interpleaders 
took the mortgage, and also when they took possession of the 
stock of merchandise, they understood that the same belonged 
to Jacob Rummel, and had been led to so believe from the 
statements of both Cutler and Rummel; that they took said 
mortgage and possession of said stock of merchandise in good 
faith to secure their debt, and not to hinder, delay or defraud, 


or to assist in hindering, delaying or defrauding the creditors 


stamina. tage aay, 
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of the said Rummel or Rummel & Son; that Rummel made 
the conveyance and transfer to the interpleaders in good faith 
to secure their debt, and not with the fraudulent purpose of 
hindering, delaying or defrauding his creditors, or those of the 
tirm of Rummel & Son.” (Rec., 53.) 

But they did not offer any evidence tending to show that any 
notice of any kind of this alleged dissolution was given to the 
public, or any knowledge, notice or understanding of a dissolu- 
tion of this partnership at Unionville, in the community where 
its business was conducted, or to show any change in the 
method of conducting its business, or in the name under which 
it was conducted, or any open, visible act 1n confirsiation of and 
conformity with the pretended secret agreement of dissolution 
or division of the partnership property. 

The plainuffs in error called as a witness Luke Huiskamp 
(one of the plaintifisin error) to show a dissolution of the part- 
nership, and that they thereafter dealt with Rummel in his in- 
dividual capacity and not with the firm of J. Rummel & Son, 
and his testimony 1s preserved in full in the bill of exceptions. 
(Rec., 53-78.) | 

IH[e testifies on direct examination that he was informed 
sometime in the spring of 1579, by both Rummel and Cutler, 
that the firm was dissolved. (Trans., 54; Rec., 87.) He was 
then asked whether he acted upen that information after that, 
and he answers: + No, sir; I did not altogether; the facts in 
‘the matter are these: that Rummel & Son were at the time 
“owing Huiskamp Brothers largely; had not paid up, nor 
“near paid up—I dont know for how long afterwards—d- 
“ the account was continued in just the saine way without any 
“change.” (Trans., 55; Rece., $7.) 

Being cross-examined as to this, and asked when he and the 
interpleaders began to act on this information, he says: « No; 


‘“ we treated them. We sold the goods to Rummel, but the 
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“ account was never changed.” The reason being, he says 
that “they were owing us.” (Trans., 64; Rec., 104.) He 
evidently means that they treated the firm as in existence, and 
never in fact acted upon the alleged notice of its dissolution. 

He was asked if, on the trial of the plea in abatement, he 
had not testified that he Knew for the entire time the business 
was done in the name of J. Rummell & Son, and understood 
from Mr. Rummell the name was to be kept up until the debts 
were paid, and they were never notified that the debts were 
paid, and were authorized by Rummell to charge to Rummeli 
& Son, and this authority was never revoked. While he says, 
in answer, that he does not remember, does not know, and had 
no distinct recollection, etc., he admits: “ We always charged 
“them in the firm name,” and that one reason for keeping up 
that way of charging was “that they had never notified them”; 
and to the question, “So, then, Mr. Rummell did tell you that 
+ the firm name was to go on until their debts were paid”? he 
answers, “ Perhaps he did.” (Trans., 75; Rec., 121.) 

“Q. Was it a fact that they were going on using the firm 
“name until the debts were paid? 

«A. As far as our house was concerned we never changed 
‘the name. There was no special arrangement made in re- 
“gard to it. 

“Q. Was the reason that you stated there, that you were 
‘never authorized to change it—that the firm debts were not 
‘ paid? 

- A, We got no authorization to change it, nor had been 
- requested to change it. 

“«Q. Although you had been notified of the dissolution be- 
-tween these parties, you were authorized to still charge them 
‘in the firm name until the debts were paid? 


“A. Jf we were notified that they were still 


“QM. Did you not so state that Rummell told you that they 


‘ were to use the firm name until the debts were paid ? 


—— —_——_ 
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«A. At the present—TI have no recollection of that; ¢ 
“ may have been the conversation, though.”  (Trans., 76; Rec., 


122, 123.) 
ely to show that 


Cc 


The testimony of this witnesss tends stron 
there was no dissolution in fact of the partnership prior to the 
commencement of the suit by defendant in error; and at the 
most that these partners had made some agreement for a future 
dissolution. It also tends to show that the plaintiffs in error 
continued their dealings with Rummel & Son as a firm, and’ 
waited for some further notice of dissolution. They charged 
the firm on their accounts for the goods sold by them; and 
the account has never been changed. The goods sold by them 
they shipped to the firm-—to J. Rummel & Son (Trans., 74; 
Rec., 120); and Huiskamp says that the sign upon the store 
when he took or claimed to take possession under his chattel 
mortgage, two days before this suit was commenced, was J. 
Rummel & Son (Trans., 76; Rec., 123). 

The witness says that the interpleaders have taken Rum- 
mel’s individual note for the account due them from Rumme] 
& Son (Rec., 123), referring as is evident from his testimony 
to the $2,500 note given them January 1, 1880, which was 
secured by the chattel mortgage. 

As the question of notice on the part of the interpleaders of 
the manner in which these parties ostensibly carried on their 
business after the alleged dissolution, and the nature of the 
dealings between the interpleaders and this partnership are 
material to a proper consideration of the rulings of the court 
on the trial and the exceptions thereto, we venture to set out at 
some length the testimony of this witness, and to call the par- 
ticular attention of the court to the whole of it. 

The defendant in error offered testimony, which was 
admitted in evidence, * tending to show that the inter- 


pleaders took the mortgage on and_ possession of the stock of 


QO 


merchandise in controversy, not in good faith, but to assist the 


defendant, Cutler, in hindering, delaying and defrauding his 


creditors and the creditors of the firm of Rummel & Son; that 


there was no dissolution of the firm or division of the firm 


property in January, 1875, or afterwards; that Jacob Rummel 


made the transfer and conveyance to tnterpleaders with the in- 
tent to hinder, delay and defraud his creditors; that plaintiffs 
were engaged ia the manufacture and sale of wagons, and had 
been for many years, and had prior to January, 1878, dealt 
with Rummel & Son, and continued to deal with them after 
that time; that they never knew of the dissolution of said firm 
or division of its property, and there never was any published 
notice of such dissolution; that the debt on which they brought 
suit in the attachment proceedines was contracted on their part 
under the belief that the firm of Rummel & Son was still in 
existence.” (Rec., 75.) 

The testimony of Luke Hluiskamp for the interpleaders 
tended strongly to show that the plaintiffs in error, in taking 
from Kummel the two notes and chattel mortgage, and in their 
actions under this chattel mortgage, did so to aid Rummel in 
the fraudulent purpose of hindering and defrauding the part- 
nership creditors. Oa December 24, 1579, the day to which 
the notes and mortgage were dated back, Luke Huiskamp 
saw Rummel at Unionville for the purpose of finding out his 
financial condition, being led to go there, he says, by unfavor- 
able reports in the commercial agencies. Rummel made him 
a statement that, he says, * looked favorable.” Before leaving 
he asked Rummel that if anything should happen he would 
secure [fuiskamp Bros. claim, and Rummel promised to do 
so; but he says on cross-examination that he did not then ask 
for security, but was entirely satised with the statement made 
to him. (Rec., 66.) 


On the 3d of January, rSSo0, withou' any request from them, 
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Huiskamp bros. received from Rummel his apparently over- 
due notes for $2,500 and $1,500, although a portion of their 
bills were not then due, and the total including the sums not 
due amounted only to $2,500. The $7,500 note, it is claimed, 
was given to Huiskamp Bros. so that they could pay some 
other Keokuk creditors, but the total amount of indebtedness 
to other Keokuk creditors, as Luke Huiskamp admits, was 
only about $590. (Rec. 93; Trans., 55.) Rummel, it is 
claimed, made a mistake of about $1,000 against himself (and 
his other creditors). 

This transcript of the record does not show the precise de- 
scription in the chattel mortgage of the property conveyed, but 
from [luiskamp’s testimony it appears that it covered not only 
the stock of goods, but notes and accounts in value to the 
amount of $5,000. In addition to this security, they also got 
a real estate mortgage on Rummel’s half interest in the store 
building which they had not foreclosed at the time of the trial 
of the interplea. (Rece., 71.) 

Luke Huiskamp, on receiving the notes with word that a 
chattel mortgage was made to secure them, goes at once to 


Unionville with his attorney, and gets there on the evening of 


the 5th of January. They have an interview with Rummel 
that evening; they point out the discrepancy between the 
$1,500 note and the actual indebtedness which it represented, 
and try to correct that by endorsing a credit on the note of the 
fictitious amount included in the $1,500; and then Iluiskamp 
released to Rummel from the lien of the chattel mortgage the 
notes and accounts which had been included in the chatcel mort- 
gage, and which amounted in value to $5,000. Tis explanation 
of this part of the transaction on his direct examination was 
that these notes and accounts were released to enable Rummel 


to pay his debts; but on cross-examination he admits (Rece., 


69), in substance, that his attorney protested against. the 
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amount of the security, and said they could not hold that 
amount of property as security for their debts; “it was so 
large a mortgage it would look fraudulent ”; and that the rea- 
son for the release was to avoid suspicions of fraud on their 
part. 

[fe admits having, on the former trial, testified that it looked 
too large, and that Mr. Fee (their attorney) said, “ You could 
“not hold that amount of property as security for your debt; 
“it was so large a mortgage that it would look fraudulent, and 
«7 did not want it,” and that «it did not look right to Mr. 
“Fee.” «Told Rummel the mortgage was for an unneces- 
“sarily large amount, and to avoid suspicions of fraud on our 
“part, would release notes and accounts.” (Rec., 69.) 

At this interview he says he learned that the occasion for 
Rummel’s having made the mortgage was the notes of the 
Moline Wagon Company had turned up, and that after these 
notes turned up he had conveyed some $13,000 worth of 
property to secure $3,000. (Rec., 70). 

At this same interview it was arranged between Huiskamp 
and Rummel that TluiskKamp should at once take possession of 
the store ard goods under this chattel mortgage. He was 
asked the question: 

*“Q. How came you, when seeking to secure your $2,500 


‘debt, to let o 


oS 


o the $5.cco worth of notes and accounts that 
“vouhad and decide that night to take possession of the store in 
* Unionville the next morning.and commence selling goods, give 
“up your securityv— up the notes, and go into the retail boot and 
“shoe business?” ‘To this his only answer is: ‘I could not 
‘tell you.” (Kec., 71.) 

He finally admits (Rec... 72) that Rummel wanted him to 
take possession at once. and in the absence of any other expla- 
nation for his singular actions, we may safely conclude that the 
whole program was arranged between them to suit Mr. Rum-. 


mel’s wishes. 


The next morning Rummel, as Tluiskamp claims, gave him 
possession, and he went to selling the goods in the ordinary 
course of business, without taking any inventory, under the old 
firm name of J. Rummel & Son, and without any sign or notice 
of his possession (Rec., 76); though their mortgage provided 
only for sale of the mortgaged property by the mortgagees at 
public sale on ten days’ notice. (Rec., 53.) “Two days after- 
wards, Huiskamp, on going to the store, finds the sheriff with 
his writ of attachment and Rummel. The sheriff tells him 
(Ree.. 74) that Rummel had declared himself the proprietor, 
and turned the keys over to him. 

The ruling of the court in admitting in evidence, over the 
objection of the plaintiffs in error, the record and judgment 
upon the plea in abatement, for the purpose of showing « that 
‘the conveyance and transfer of the stock of merchandise in 
“controversy to the interpleaders was fraudulent on the part 
“of Jacob Rummel” (Ree., 81), and in refusing to give 
instructions which were asked by the plaintiffs in error, and the 
exceptions that were taken to portions of the charge to the 
jury, form the questions presented by this record. 

As the test whereby to determine the validity of the mort- 


ve, the court submitted to the jury the question as to whether 
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ga 
the property in controversy was partnership property or the in- 
dividual property of the defendant Rummel, instructing them 
that if the partnership was dissolved and its property divided, 
then the property became that of the partners individually, and 
in that case each partner could mortgage or otherwise deal 
with their property as they chose, ‘but if no legal dissolution 
“took place and the partners continued to hold the property as 


“ partnership property, bought, sold and advertised it as firm 


“ property, then it remained partnership property so far as 


“ creditors were concerned, who knew nothing of the division 


‘and who trusted the firm,” and if they should find the prop- 
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erty in dispute to be partnership property, then the mortgage 
by Rummel to pay an individual debt was invalid. 

The exception taken to this portion of the instruction and 
the court’s ruling in refusing to give the third, fourth, fifth and 
seventh instructions asked by the plaintiffs in error may prop- 
erly be considered together as the first question in the case 
(reversing the order in which counsel has presented them). 

As a dependent question, in case they should find that the 
property was not partnership property, but the individual prop- 
erty of Rummel, the court submitted to the jury to determine 
Whether the interpleaders had not taken the mortgage and as- 
sumed to act thereunder in participation with and to aid in a 
fraudulent scheme on Rummel’s part to hinder and delay his 
creditors and the partnership creditors; and on this question 
he instructed them that the verdict and judgment overruling 
the plea in abatement and sustaining the attachment had deter- 
mined that Rummel’s intention in making this mortgage was 
fraudulent as to creditors, but that the mortgage was valid as 
to the interpleaders if they did not participate in or aid or assist 
him in the legal act, and that the entire testimony and all the 
matters in evidence should be considered in determining whether 
or not the interpleaders had acted to aid Rummel in carrying 
out his fraudulent purposes, and that in dealing with Rummel 
nnder the circumstances in evidence the interpleaders “ must 
‘exercise the utmest good faith, and their failing to do so de- 
‘“ prives them of any right under the mortgage.” 

The exceptions to the admission in evidence of the recora 
and judgment on the plea in abatement and to the portions of 


nent on this 


the instruction referring to the trial and judgn 
plea, and the refusal of the court to give the instruction asked 
withdrawing them from the jury, may also be considered to- 
vether as the second question. 

And the refusal of the court to give the sixth and eighth 


instructions asked is made a third question. 


ARGUMENT. 


THE EXCEPTION TO THE PORTION OF THE INSTRUCTION GIVEN 


TO THE JURY IN REFERENCE TO THIF DISSOLUTION OF THE 


PARTNERSHIP AND THE NATURE OF THE PROPERTY IN 


CONTROVERSY, AND THE REFUSAL TO GIVE THik INSTRUC- 


TIONS NUMBERED 93, 4. 5 AND 7 ASKED BY PLAINTIFFS IN 


ERROR, AND Titk 47TH, 5TH. OTL, STH AND LITH ASSIGN- 


MENTS OF ERROR. 


The defendant in error claimed the property in controversy 


under the writ of attachment as partnership property and_ be- 


longing to J. Rummel & Son. The judgment overruling the 


plea in abatement and sustaining the attachment conclusively 


determined its right to held this property under the attachment 


writ so far as the partnership or Rummel were concerned. 


The claim to the property interposed by the plaintiffs in 
error, under the chattel mortgage made to them by Rummel 
in hisindividual capacity, was that it had become his individual 

property by virtue of a dissolution of the partnership and 
ce division of its property between Rummel and Cutler. They 
claimed that the mortgage was given them to secure a debt 
due them from Rummel individually, and not that the mort- 
gage was the act of the partnership or its execution author- 
ized by it. The nature of the claim of ttle asserted by piaint- 
iffs in error, and the basis upon which it was placed by them, 
seems to have been overlooked by counsel, and in his argu- 
ment it is apparently assumed that the claim asserted by plaint- 


iffs in error was that the mortgage was the act of the 
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partnership, and was consented to by all the partners. (See 
pp. 25, 30, Argument.) But no evidence was offered tending 
to show any consent to the mortgage by the partnership, or 
that it was, in any sense, an act of the partnership. It was the 
individual conveyance of Rummel, and to be treated as such 
in determining its validity. 

The evidence before the jury upon this branch of the case 
was that introduced by the plaintiffs in error ** tending to show 
«(as the bill of exceptions states) that prior to January, 1875, 
+ the defendants, Jacob Rummel & Son, were partners engaged 
‘in business in the town of Unionville, Putnam county, Mis- 
“ souri, under the firm name of Rummel & Son, and their busi- 
“ness was that of general retail merchandise, including farm- 
“ing implements, wagons, ete. That in January, 1878, said 

partners dissolved said firm and divided the property and 
‘ business thereof. and both of said partners informed the in- 


‘terpleaders of such dissolution. That after such dissolution 


the said Jacob Rummel continued at the same place the gen- 
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eral retail merchandise business, and the defendant, Cutler, 


. 
o. 


ricultural implements, 


engaged in the husiness of selling ag 


‘including wagons. That after January, 1878, as between 


‘ themselves the said Rummel had no interest in the profits 


‘ 
. 


vricult- 


or losses of the business carried on by Cutler in the a 
“ural implement business, and Cutler no interest in the profits 
‘or losses of the merchandise business; that the indebtedness 
* for which the stock of merchandise was mortgaged or pledged 
“was for goods sold to Jacob Rummel after the dissolution 
‘and division of the business and property of the firm of Rum- 
‘mel & Son; that when the interpleaders took the mortgage 
- and also when they took possession of the stock of merchan- 
- dise, they understood that the same belonged to Jacob Rum- 
“mel, and had been led to so believe from the statements of 


* both Cutler and Rummel.” 
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Also that introduced by the defendant in error, “ tending to 
“ show that there was no dissolution of the firm or division of 
“the firm property in January, 1878, or afterwards; that 
“ plaintiffs (the defendant in error) was engaged in the manu- 
‘facture and sale of wagons, and had been for many years, 
‘and had prior to January, 1878, dealt with Rummel & Son, 
‘¢and continued to deal with them after that time; that they 
‘¢never knew of the dissolution of said firm or division of 
“its property, and there never was any published notice of 
‘such dissolution; that the debt on which they brought suit in 
‘the attachment proceedings was contracted on their part 
‘ under the belief that the firm of Rummel & Son was still in 
“ existence.” 

And in addition there was the testimony of Luke Huiskamp, 
one of the interpleaders, and a witness on their behalf, which 
tended very strongly to show that if any agreement had been 
made in reference to a dissolution between Rummel and Cutler, 
it did not contemplate a present dissolution or division of prop- 
erty, but rather a division or dissolution at some future time, 
when the firm debts were paid, and that until then the partner- 
ship business would be continued by them as theretofore; that 
whatever may have been its purport, the agreement was not 
acted upon or carried into effect, and the business was con 
tinued without change in name or manner, and that it was 
abandoned, and that both Rummel and Cutler continued to 
carry on business and to contract debts in the partnership 
name. It also tended to show that the plaintiffs in error 
themselves dealt with and treated the partnership as in 
existence after the alleged notice of dissolution, and continued 
to so deal with it down to the time when they received the 
chattel mortgage, and that they had notice and knew that the 
business was being carried on in the firm name and without 
any change, and without any open or public evidence of a dis- 


solution of the partnership. 


1S 


It will be observed that counsel in the statement in his argu- 
ment on this branch of the case (Argument, 24) of the evidence 
bearing on it, and the matters of fact which it tended to show, 
omits reference to the testimony of Luke Tluiskamp and to the 
facts which it tended to show, and also omits to state that the 
testimony introduced by the defendant in error tended to show 
“that there was no dissolution of the firm or division of the firm 
“properly im Fanuary, 1878, or aflerwards;” and from the 
argument for appellants on this question the inference might 
well be drawn that no question of fact was made as to the al- 
leged dissolution of the partnership, or as to whether the part- 
ners had in good faith by their subsequent method of dealing, 
or by the manner in which and name under which the busi- 
ness was thereafter carried on, made public, evident or visible 
the existence of any agreement of dissolution between them, or 
any division of property or business between them, or as to 
Whether these partners had not continued, without change, to 
deal with and treat the property 1n controversy as partnership 
property, or as to whether the plaintiffs in error themselves 
had not continued up to the time they received their mortgage 
to recognize the existence of this partnership by the manner 
and nature of their dealings with Rummel. And it is as- 
sumed that the only question of fact raised by the evidence 
was as to whether the defendant in error had notice of the dis- 
solution of this partnership, and that the court’s instruction 
made the validity of the mortgage depend entirely upon that 
question. 

On the contrary the dissolution itself, the recognition of any 
dissolution or division of property by any open or visible 
change in the method in which the business was carried on, or 
in the name under which it was carried on, the continuance of 
the partners to act and deal as partners generally, and in re- 


spect to the property in controversy and to treat it as partner- 
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ship property, and the recognition of the existence of the part- 
nership by the plaintifls in error themselves, were all contro- 
verted questions. Indeed, the only uncontroverted question in 
the case was that the defendant in error had had prior dealings 
with the partnership, and, without any notice of any dissolution 
or change, continued to deal with it, and allowed the indebt- 
edness in suit to be contracted in reliance upon its existence. 

Another important point in this connection is that no evi- 
dence was offered by the plaintiffs in error tending to show 
that they did not know the manner in which the business was 
conducted, and the property in controversy held and dealt with 
after the alleged dissolution, while the testimony of their wit- 
ness Huiskamp tended strongly to show full notice on their 
part that Rummel and Cutler down to the time when Rum- 
mel gave them the mortgage continued the business in the 
same manner as before, and under the firm name and ostensibly 
and publicly as a partnership. Nor was any evidence offered 
tending to show any public or open and visible act by these part- 
ners evidencing a dissolution of the partnership or division of 
its property, or any understanding or notice to that effect, in 
the community where its business was located. 

The theory of the instruction which the court gave on this 
branch of the case was, that if there was a valid dissolution 
of the partnership and division of its property, then the part- 
nership property became the individual property of the part- 
ners, and the mortgage made by Rummel in his individual 
capacity would convey a good title; but, if there was no valid 
dissolution, and the partners continued to hold, deal with and 
treat the property in controversy as partnership property, ad- 
vertised it as such, bought, sold and dealt with it as firm prop- 
erty, then it remained partnership property, and in_ that case 
the mortgage was invalid and void as against creditors of the 


firm. ‘Phe entire instruction on this point was as follows (for, 


i 
; 
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in determining the propriety of this exception, the whole in- 


struction on this point should be considered ): 


oc 
¢€ 


o 


ra 
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¢ 
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«Tt is an undisputed fact that up to January, 1878, Rummel 


‘and Cutler, under the firm name of Rummel & Son, carried 
‘on partnership business, in which the partners were equally 
‘interested. It is claimed by Huiskamp Brothers that in Jan- 
‘uary, 1878, a dissolution of the partnership of Rummel & 
‘Son took place, and that thereafter each partner, under the 
‘division of the property made, held property in their indi- 
‘vidual rights only. It is true and you are instructed that if 


- you shall find from the testimony that a division of property 


between the partners took place, and that therefore the 
property was held separated by each partner as individual 


property, and not as the property of the firm, then each 


‘ partner could deal with his own property as he chose; could 


convey or mortgage the same and deliver possession thereof 
to any one without creditors of the firm having the right 
to complain. 

But if no legal dissclution of the partnership took place in 


* January, 1578, or since, and the partners continued to hold the 


property in controversy as partnership property, bought, sold 


‘and advertised it as firm property, such property remained 
‘partnership property, so far as creditors are concerned, who 
‘knew nothing of the division, and who trusted the firm. Un- 
‘der the view of the case last presented you will have to 


‘determine whether there was a dissolution of the part- 


nership. As already stated, it is an undisputed fact 


‘that up fo January, 1878, a partnership between 
‘Rummel and Cutler did exist; that the — parinership 


‘dealt in general merchandise, including farming implements, 


wagons, etc., and that dealings prior to that time were had 


‘ between the Moline Wagon Company and the firm of Rum- 


~mel & Son. The Moline Wagon Company had a right to 
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“ presume that the persons once composing a firm, and who 


wn 
nw 


continued doing business under the firm name are still part- 


c. 
n 


ners, and that the partnership continues to exist until notice 


o 
¢ 


‘of a dissolution was given. No agreement or understanding 


no 
ra 


between the partners—no division of the property of the 


‘+ firm—can relieve either the firm or the partners of their legal 


a 
co 


liability as to creditors who extend credit to the firm, nor are 


a“ 
ta 


creditors who extend credit to the firm bound to regard pub- 
¢ lic rumors, even if they heard them, if the partners continue 
“the partnership name and avail themselves of the partnership 
“credit. You are therefore instructed that the partnership 
“ between Rummel & Cutler in 1878 continued to exist up to 
“ the time of the creation of the debts sued on by the Moline 
‘“ Wagon Company, unless public notice of the dissolution 
‘ of the partnership was given, or actual notice of such disso- 
¢“ Jution was brought home to the Moline Wagon Company. 
‘Tf, under this view of the law, you “shall find from the evi- 
‘“ dence that plaintiff} the Moline Wagon Company, gave credit 
‘to the firm of Rummel & Son, composed of Rummel and Cut- 
‘Jer, then the firm and each of the partners are liable for the 
“debt thus contracted. All of the assets of the partner- 
‘“ ship, both merchandise, notes, accounts, as well as_ all 
‘“ wages and property of the partnership which Cutler may 
« have handled in his division of the partnership, as well as all 
‘“ notes and accounts which Cutler may have taken, together 
‘with all property of the partners, in case of insufficiency 
‘of partnership assets, are lable for debts created by the 
mY ‘¢ partnership. If you shall find that the partnership once ex- 
‘isting between Rummel and Cutler had not been dissolved, 
‘and the property in kispute to be partnership property, then 
“ Rummel could not take such partnership property and pay 
«+ an individual debt with it, such as Huiskamp Brothers claim 
“to have, and the mortgage read in evidence given them is 


“ void as against creditors of the firm.” (Rec., 84, 85.) 


It makes the validity of the mortgage depend upon whether 


o 


the property was partnership property or belonged to Rummel 
individually, following the general rule that partnership prop- | 
erty cannot be applied to the payment of the individual debts y 


of the partners, without the assent and authority of all part- 
ners (in other words, without its being the act of the partner- } 
ship), and a conveyance or mortgage of partnership property 
made by a partner in his individual behalf, to satisfy or secure 
the payment of his individual debts, is fraudulent and void as 
to the partnership and its creditors. 

Story on Partnership, § 132. | 

Kent’s Com., Vol. 3, p. 44. 

Reogers v. Batcheloy, 12 Peters, 221. 

Locke v. Lewis, 124 Mass., 1. 

Livingston v. feoosevelt, 4 Johns., 251. | 

Dob v. flalsey, 16 td., 34. | -7 

Flanagan v. Alexander, 30 Mo., 50. 

Ackley v. Stachklin, 56 id., 558. 

Price v. [lunt, 59 id., 258. 

Tlelliker v. Francisco, 65 t., 598. 

Phelps v. Me Nulty, 66 td., 555. 

Fohuson V. EHerscy, 70 Me., 7 
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Cotzhausen v. Fudd, 43 Wis., 213. 
flurt v. Clarke, 56 Ala., 19. 


The transaction or conveyance is not invalid as to the 


grantee or the person dealing with the partner, if the partner 


in applying the partnership property to the payment of his in- 


dividual debt, or to his individual uses, or in selling or mort- 
gaging it, Is acting apparently within the powers vested in him 
as a partner, and within the scope of the partnership business, 
or if the partnership has permitted him to appear as the osten- 


sible owner of the property and hold it as his own, and the 
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grantee or the creditor taking from him partnership property 


in payment and satisfaction of an individual debt did not have 
| notice that the property was partnership property, or that the 
| partner was abusing the powers and authority given to him. 
| Locke v. Lewis, 124 Mass., 1. 
| Livingston v. Leoosevelt, 4 Johns., 251. 


If, however, he did have notice that the property was partner- 
ship property, or that the partner in this application of the part- 
) nership property was acting without authority from the partner- 
| ship, he will be held to act ma/a fide and in fraud of the part- 

nership, and the transaction to be a nullity. 


Story on Partnership, § 132. 


| Kent’s Com., Vol. 3, pp. 42, 43. 
: Donovan v. Dymond, 3 Wood’s C. Ct., 141. 
7 Cotzhausen v. fudd, 43 Wis., 215. 
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The question as to whether the grantee has notice that the 
property is partnership property cannot arise where the prop- 
erty has not been held by the partner ostensibly as its owner, : 
but has been held, treated and dealt with as partnership prop- 
erty, and the instruction submits the question to the jury as to ) 
whether the partners continued to hold the property in con- {| 
troversy as partnership property, bought, sold and advertised 


it as firm property, and makes the manner in which the part- 


ee. 


ners continued ostensibly to hold the property in part the test 
as to whether it was partnership property. And as the plaint- 


iffs in error have not by their exception to the instruction and 


the grounds upon which they base it made objection to it, that 
the question of notice on the interpleaders’ part that the part- 
ners were continuing to hold and deal with the property in 


controversy as partnership property should have been sub- 


mitted to the jury, and they should have been instructed wnat 
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without such notice the mortgage would be valid as to them, 
even though the property was partnership property, and as no 
evidence was offered tending to show that they did not have 
such notice, and their own testimony tended to show that they 
did, the question as to whether the conclusion of the instruc- 
tion, that if they found that the property was partnership prop- 
erty, then the mortgage was void as against creditors of the 
firm, was or not too broad, does not arise and need not be con- 
sidered. 

The grounds of the exception taken to the bracketed por- 
lion of the instruction on this point are stated by plaintiffs in 
error to be that it assumes that the plainuffs (the defendant in 
error) had a lien on the property prior to the levy under the 
writ, and because it ignores the rights of intervenors and be- 
cause the case is made to turn on the fact whether plaintiffs 
had notice of the dissolution of the firm of Rummel & Son, 
instead of upon the fact whether interpleaders had title to the 
property in controversy, as against Rummel and Rummel & 
Son, at the time of the levy under the writ of attachment. 
(Rec., 89.) The argument on their behalf does not discuss 
these several grounds of the exception, but states counsel’s 
view of the instruction to be as follows: “ The central idea 
“in the charge of the court covered by the fourth exception is 
“that, although Rummel and Cutler may have actually dis- 
‘solved their firm in 1878 and divided the firm property; 
“though they may have told Huiskamp Brothers of the dis- 
* solution and division of the property, and that Rummel 
“owned the merchandise stock, and although Huiskamp 
« Brothers subsequently sold Rummel goods, and for the debt 
«thus incurred took the mortgage in question, yet the mort- 
‘gage was void as to the Moline Wagon Company, unless 
‘they were informed of the dissolution of the tirm of Rum- 


- mel & Cutler and the division of the firm property. * 


25 


In other words, the view of the court below was that the 
creditors of Rummel & Cutler acguired such an interest in 
ther property simply from the fact of being creditors that a 
creditor of Rummel, although he might acquire a good title 
by mortgage as against Leummel & Cutler, could not acguire a 
good title as against the partnership creditors of Lummel & 
Cutler. (Argument, 25). And again, on page 30: “It 
‘is quite manifest, as we think, that the court below con- 
“fused the question of the liability of Rummel & Cutler to 
“the Moline Wagon Company, resulting from the failure to 
give notice of the dissolution of the firm and the division of 
‘¢ the firm property, with the question of the right of partner- 
“ship creditors to be paid out of the partnership property, 
‘¢ and overlooked the rule of law that the latter question can- 
‘¢ not arise except where partnership property actually exists.” 

It is evident that counsel ignores wholly the question of 
fact as to whether there was a dissolution of this partnership 
or division of its property between the partners, and as to 
whether the property in controversy was or not partnership 
property, and disregards that portion of the instruction which 
submits to the jury the question of dissolution and division of 
the property, making it the test by which to determine whether 
the property was or not partnership property. Counsel also 
ignores the question of fact as to the manner in which the 
partners continued to publicly deal with this property after 
their alleged dissolution, and assumes that the dissolution itself 


“was not controverted, and that the sole question was as to 


whether the defendant in error had notice of it, and that the 
validity of the mortgage was made to depend entirely upon 
such notice. 

We submit, however, that the central idea of the instruc- 
tion is that there cannot be a valid dissolution of partnership or 


division of the partnership property between the partners so 
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as to convert it into their individual property, if the partners 
continue to hold the property as partnership property, and, 
without change in manner or name, to carry on business as 
partners. 

It submits to the jury the question as to whether there was 
a dissolution of partnership and division of the property be- 
tween the partners, and instructs them that if there was then 
the property became the individual property of the pariners, 
and each partner could mortgage it without any right of the 
firm creditors to complain, but if there was no valid dissolution 
and the partners continued to hold the property in controversy 
as partnership property, bought, sold and advertised it as firm 
property, then it remained partnership property, so far as 
creditors are concerned, who knew nothing of the division, and 
who trusted the firm, and it will be observed that this 1s the 
sole test given by which to determine whether this” property 
was partnership property or not. Instead of its being as 
counsel interprets it, that if no notice of dissolution was given 
to the defendant in error, then the property in controversy was 
partnership property as to it and the mortgage was void, notice 
to the defendant in error is not made a factor in determining 
Whether this was or not partnership property. 

There is no suggestion in the instruction that the defendant 
in error had a len upon the property other than that arising 
under the writ of attachment. It states to the jury the well- 
recognized rule (which does not require the support of 
authorities) that the creditor who, having had dealings with 
the firm, continues to deal with it without notice of any dis- 
solution, and gives credit to the firm in reliance upon its exist- 
ence, is a partnership creditor, and that the partnership remains 
in existence as to him, and the firm and each of the partners is 
hable for the debt thus contracted, and that all the partnership 


assets and the individual property of the partners in case of 


a 
<4 


| insufhiciency of partnership assets would be liable for debts 
| created by the partnership. 
The gist of the instruction was that if the property was 
¥ partnership property, then the mortgage to secure an indi- 
) vidual debt was invalid and void as to partnership creditors. 
: | Though the omission to qualify this by a saving clause in favor 
4 of a grantee who should, in good faith and for a valuable con- 
sideration, take such conveyance without notice that the prop- 
erty was partnership property, would make it too broad to 


serve as a general statement of the rule, it must be considered 


sufficient for the purposes of this case, because, as has been already 


pointed out, the plaintiffs in error have not objected toit on this 
ground. The nature of the property is made to turn entirely 
upon the question as to whether there was a valid dissolution 
of the partnership, and upon the manner in which the partners 
ge ostensibly continued to hold and deal with it, and in which 
they held it out to the public, and not upon the question of 
notice of dissolution to the defendant in error, which is referred 


to solely in respect to whether the defendant in error was a 


partnership creditor. ‘The instruction on this point must 
be considered as a whole, and not isolated sentences, nor sim- 
ply the portion covered by the exception. It will be found, we 
submit, not in conflict with the principles of law governing the 
rights of partnership creditors referred to, nor the authorities 
cited, by counsel. 

sy a bona fide agreement of dissolution and division 
of partnership property among the partners, or by a dona 
fide transfer of the partnership property to one partner, 
it is converted into the individual separate property of the 
partner, wholly free from the claims of the joint creditors, and 
partnership creditors have no liens on the partnership property 
for their debts, but a right which approaches to a lien, and is 


sometimes called a quasi-lien, to work out their equities 
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through the lien which the parties themselves have upon the 
partnership effects for the discharge of its debts and obliga- 
tions; and a dona fide transfer for a valuable consideration, 
whether to one partner or to a_ stranger, deprives the joint 
creditors of this right. 

Story on Partnership, § § 358, 360. 

3 Kent’s Com., 65 

Case v. Beauregard, 99 U. S., 119. 

Fitzpatrick v. Flanagan, 106 td., 648. 

Schmidlapp v. Currie, 55 Miss., 597. 


But to the validity of the transfer or agreement of dissolu- 
tion and division of the partnership effects, it is an invariable 
condition that 1t be dona fide, and if not, it is invalid and a nul- 
lity, save only in the case of a dona fide purchaser for a valua- 
ble consideration, without notice of the ma/a fides of the trans- 
action. 


3d Ed.). 


a 


Bump on Fraud. Con., 389 ( 
Clase Vv. Beauregard, 99 U. >. I25. 
Flowe v. Lawrence, 9 Cush., 555, 556. 
Goodbar v. Cary, 16 Fed. Rep., 

Welson v. Robertson, 21 N. Y., 587. 
Peansom v. VanDeventer, 41 Barb., 307. 
Nenaugh v. Whitewell, 52 N. Y., 146. 
Ex parte Williams, 11 Vesey, 3, 5. 

/n re Warte, 1 Lowell, 207. 


It is not sufficient that the partners have made an agreement 
contemplating a dissolution of the partnership, but 1f this agree- 
ment is not acted upon and carried into effect and accompanied 
by some open, visible or public change in the manner or name 
of the business, and if the partners continue to deal with 
and treat the property as partnership property, the agreement 


itself cannot effect a conversion of the property into the indi- 
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vidual property of the partners, but it should be treated as 
abandoned, and the property as partnership property. 
Moreover, a secret agreement of dissolution and division or 
transfer of property among the partners or to some one of 
them, which is not made public and accompanied by public 
notice and some open and visible evidence of its existence, is 
fraudulent, void and a nullity. | 
Ln re Tomes, 19 Nat. Bank. Reg. Reports, 37. 
Leichardson v. Macfarland, 10 td., 381. 
Flack v. Charen, 29 Md., 312. 
See also, /u re Sheppard, 3 Benedict, 347. 
Inve Aruger, 2 Lowell, 66. 
In re Dunkle, 7 Nat. Bank. Reg. Reports, 107. 
Avclley v. Scott, 49 N. Y., 595. 


An agreement of dissolution that is wanting in good faith 
and bears the stamp of fraud and ma/a fides in its secrecy and 
want of open and visible evidence of its existence is a nullity, 
and will not convert the partnership property into the individ- 
ual property of the partners; and a valid title to property held 
ostensibly by the partnership for its purposes, cannot be de- 
rived through a conveyance by one partner in his individual 
behalf, because the grantee, though he may purchase in good 
faith and for a valuable consideration, is bound to take notice 
of the ostensible manner in which the property was held, and 
a secret dissolution, which has mae/a fide been kept secret and 
is in conflict with the public, visible and ostensible actions of 
the partners and the partnership, cannot give validity to the 
conveyance. The instruction, therefore, properly submitted 
the question as to the manner in which the partners continued 
ty hold and publicly deal with this property in connection with 
the question of the dissolution itself as the tests by which to 
determine whether the property was or not partnership 


property. 
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There is no foundation for the suggestion that the inter- 
pleaders obtained rights through this mortgage as against the 
partnership other than by virtue of a dissolution of the partner- 
ship, or that the partnership consented to the conveyance and 
the transfer was made by its assent. 

Under this instruction, if the jury had found that an agree- 
ment of dissolution and division of property had been made be- 
tween these partners, and that they had thereafter acted upon it 
and carried it into effect, and had not continued to hold this 
property as partnership property, and to deal with it as such, 
then, independently of the question as to whether notice of 
the dissolution had been given to the Moline Wagon Company 
or not, the property would be held to have been the individual 
property of Rummel, and the mortgage (independently of the 
question of fraud) to be valid. The question, therefore, is not 
to be considered as suggested by counsel, as between a creditor 
who, not having received notice of a dissolution of the partner- 
ship, has continued to deal with it as in existence, and a creditor 
who, having received such notice, has in reliance upon it and in 
good faith given credit to the individual partner and taken 
from him his conveyance of property which he supposed to be- 
long to the partner individually; but here the dissolution itself 
was controverted, and the question was whether the partners 
had ever acted upon or given effect to any agreement as to 
dissolution or division of property, and had not continued to 
hold the property as partnership property and to deal with it 
as such, and also whether the plaintiffs in error did deal with 
Rummel in his individual behalf or did rely upon the partner- 
ship being dissolved, or treat it as dissolved. And practically 
the question of law here is whether the plaintiffs in error could 
legally rely upon this partnership being dissolved, if the part- 
ners were continuing to their knowledge to hold the property 


as partnership property and to publicly deal with it as such, 
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and were continuing to carry on business as a_ partnership 
under the firm name; and we submit that the instruction on 
this branch of the case in the light of the evidence fairly sub- 
mits the material question to the jury, and is not open to the 
objections which have been taken and argued against it. 

The refusal of the court to give the instrucuons asked by 
the plainufls in error upon this branch of the case requires 
but litde consideration. If the instruction that the court gave 
is found to have been proper, considering the questions of 
fact in controversy, then these instructions were properly re- 
fused. The theory of these instructions is stated in the argu- 
ment (page 25) to be, «that if Rummel & Cutler had in fact 
“ dissolved and divided the property, Rummel taking the mer- 
‘* chandise stock, or, if Rummel & Cutler led Hluiskamp 


‘ Brothers to believe that the stock of merchandise belonged 


[ as 


“to Rummel, then Huiskamp Brothers acquired the ttle by 
« Rummel’s mortgage.” This ignores entirely the question as 
to whether the partners did not continue to hold this property 
as partnership property, and did not ostensibly deal with it as 
such, and did not by their public and open method of conduct- 
ing the business, and by the name under which they conducted 
it, hold themselves out as partners and this property as_part- 
nership property. It ignores the question as to whether a 
secret agreement of dissolution not accompanied by 
any public or visible evidence of its existence in the manner 
or name under which the business is conducted, can be held 
valid and dona fide, and can work a conversion of the joint 
property, which is publicly held as partnership property, into 
the separate individual property of the partners. It also ig- 
nores the question as to whether the interpleaders, who claim 
to have received notice of this alleged dissolution, did, in fact, 
give reliance to it, and deal with Rummel in his individual 


capacity; and the further question, as to whether, having notice 
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that the business was being continued in the partnership name, 
and without any change or any public or open evidence or 
signs of a dissolution of partnership or division of its prop- 
erty, they could validly disregard this, and deal with Rummel 
as the owner of this property, and with such notice derive a 
valid title through his individual conveyance. If the instruc- 
tion which was given, that the jury should determine whether 
there was a dissolution of the partnership from the manner in 
which the partners continued to hold this property and deal 
with it, and in which they conducted their business, was proper, 
then these instructions which were asked were properly refused. 

We submit that an agreement of dissolution must be publicly 
acted upon to have validity, and that if the partners continue 
to hold property as partnership property, and publicly deal 
with it as such, and to carry on the business under the firm 
name, then there has been no dissolution, and the property re- 
mains partnership property; and, in the face of the public 
notice given by the ostensible method of conducting the bus- 
iness, a valid title to property publicly and openly held as 
partnership property cannot be derived by the individual 
conveyance of one partner, even though the grantee claims 
to place reliance upon some secret arrangement or division of 
property between the partners. 

We submit that the material questions in determining the 
validity of this mortgage were whether these partners had con- 
tinued to publicly act in direct variance with the alleged agree- 
ment of dissolution, and to hold the property as partners and 
carry on the business as partners, and whether the plaintiffs in 
error did not know that the partners continued to hold the 
property and carry on the business as a partnership. These 
questions were ignored by these instructions, and they were 


properly refused. 
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THE EXCEPTION TO THE ADMISSION IN EVIDENCE OF THE 
RECORD AND JUDGMENT UPON THE PLEA IN ABATEMENT 


AND TO THE REFERENCES, IN THE CHARGE TO THE JURY 
’ 


TO THE TRIAL ANvY JUDGMENT THEREON, AND THE RE- 
FUSAL OF THE COURT TO WITHDRAW THIS RECORD AND 


JUDGMENT FROM Tilk JURY. 


The question presented by these exceptions and assignments 
of error is whether the verdict and judgment upon a plea in 
abatement in an attachment proceeding, that a conveyance by 
the defendant was made with fraudulent intent on his part to 
hinder and delay his creditors, and therefore sustaining the at- 
tachment, is or not conclusive evidence to show this fraudulent 
intent on part of the grantor as against the grantee in this con- 
veyance, who was a party to the cause and had filed an inter- 
plea therein asserting title to the property attached based upon 
this conveyance, at the same time that the defendants’ plea in 
abatement was filed. 

The court admitted in evidence, over the objection of plaint- 
iffs in error, the record on the plea in abatement, including the 
affidavit for attachment, Rummel’s plea in abatement and the ver- 
dict and judgment thereon, overruling the plea and sustaining 
the attachment, for one purpose, “to show that the conveyance 
‘and transfer of the stock of merchandise in controversy to 
“ the interpleaders was fraudulent on the part of Jacob Rum- 
“mel” (Rec., 51). To the introduction of this record the 
interpleaders objected, “on the grounds that they were not 
‘parties to the trial and issue arising upon the plea in abate- 
‘* ment, and that the issues tried thereon were entirely separate 


“and distinct from the issues upon trial here, and the testimony 
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“is irrelevant and immaterial, relating to different parties and 
« different subject-matter.” 

It will be observed that the real ground stated of objection 
to the introduction of this record in evidence is that the inter- 
pleaders were not parties to the trial on the plea of abatement, 
and that the issues thereon were separate from the issues on 


the interplea; and that no exception is taken to the statement of 


the court of the purpose for which it admitted this evidence, and 


no suggestion is made, nor objection taken that this record did 
not tend to show fraud on the part of Rummel in making this con- 
veyance. As the affidavit for attachment and the plea in abate- 


ment did not in terms refer to the conveyance from Rummel to 
the interpleaders, it might properly have been objected that the 
verdict and judgment overruling the plea in abatement and sus- 
taining the attachment did not in themselves tend to show 
fraudulent intent on Rummel’s part in making this conveyance, 
and that a foundation should have been laid for the admission 
of this record by evidence showing that upon the trial of the 
plea in abatement which resulted in this judgment the question 
of fact at issue related to Rummel’s intent in making this 
conveyance, and that this was the question decided on that 
trial. Parol evidence was admissible to connect this judgment 
with the conveyance, and to show the precise questions of fact 
which were tried and determined as against Rummel. 

Bigelow on Estoppel, 4th Ed., 81, 673. 

Miles v. Caldwell, 2 Wall., 43. 

Packet Co. v. Sickles, 5 7d., 580. 


But as the plaintiffs in error did not interpose this objection 
to the purpose for which this record was admitted in evidence, 
and did not require a foundation to be laid for its admission 
for this purpose, they cannot now be heard to urge this forma] 


objection to the admission of this record. 


The identity of the transaction in question upon the former 
trial with that in question here was tacitly assumed, and the 
references to the former trial in the testimony of Luke Huis- 
kamp and in this record tend to establish this identity. And the 
court, in the charge, in referring to the trial and judgment on the 
interplea, says that, “So far as the intent to hinder, delay and 
‘“ defraud creditors on the part of Rummel is concerned, a trial of 
‘“ that issue has been had in this court. * * * ‘The intention 
“of Rummel in making the morigage to Huiskamp Brothers 
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‘¢was found to have been fraudulent. * * ”; and to the same 
effect in the introductory portion of the instruction, to which 
the first exception is taken by plaintiffs in error. And the ex- 
ceptions which were taken to these references to the trial 
and judgment on the plea-in abatement are based upon 
the ground that the judgment on the plea in abatement 
could not affect the rights of intervenors and be used against 
them as evidence proving Rummel’s fraud (Rec., 87), but not 
on any want of connection between the judgment itself and 
the conveyance. 

Therefore in determining whether the judgment on the plea 
in ,abatement was properly treated as conclusive upon the 
plaintiffs in error as to Rummel’s intent in making this con- 
veyance, it must be considered that the question at issue upon 
the plea in abatement was as to whether Rummel made this 
conveyance with the fraudulent intent to hinder and delay his 
creditors, and that the verdict and judgment overruling the 
plea and sustaining the attachment determined that such was 
his intent. It must be viewed as if the affidavit for attach- 


ment expressly charged that this conveyance was made with 


fraudulent intent by Rummel, and the plea in abatement ex- 
pressly traversed this charge; and the suggestion in the argu- 
ment for plaintiffs in error (page 21), that “ there is nothing in 


‘+ the record to show whether one or all of the alleged causes 
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“of attachment were tried, or to what act or contemplated act 
“of Rummel or Cutler in disposing of their property they ap- 
“plied,” is not proper, in view of the specific objections and 
exceptions which were interposed and taken in the court 


below, and the omission to take objection on this ground: 


The court below not only admitted the record of this judg- 


ment in evidence for the purpose of showing fraud on Rum- 
mel’s part in making this conveyance, but in effect instructed 
the jury that it was conclusive evidence of fraudulent intent on 
his part; and, therefore, the important question in this regard 
is, Whether these interpleaders in this attachment proceeding 
did not become, by filing their interplea in the cause, parties 
to the cause in such sense and to such extent that the judg- 
ment on the plea in abatement (which was filed at the same 
time with their interplea) rendered therein after their appear- 
ance in the cause Is conclusive on them. This question de- 
pends upon the status of interpleaders in an attachment pro- 
ceeding. Weshall not contend that an attachment proceed- 
ing, where the defendant has been personally served with pro- 
cess, is a proceeding ¢z vem, and, therefore, a judgment therein 
is conclusive upon every one. That such proceeding is 7x 
personam has been conclusively determined. 
Mackin v. Chandler, 2 Brock. (Marshall, C. J.), 
125. 
Woodruff v. Taylor, 20 Vt., 73, 70. 


Megee v. Beiruc, 39 Pa. St., 162. 


But our claim will be that these interpleaders, on filing their 
interplea in the cause, became parties to it, and are concluded 
by judgments rendered thereafter in the case. 

The Missouri statute authorizing interpleading in such pro- 
ceeding is as follows (Rev. Statutes, Sec. 449): “ Any per- 


“son claiming property, money, effects or credits attached may 
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“interplead in the case, verifying the same by affidavit, and 
‘issues may be made upon such interplea and shall be tried as 
‘like issues between plaintiff and defendant, and without any 


> The claimant interpleads zz /e case, and 
| ) 


“unnecessary delay.’ 
the issues on his interplea are tried in the case. It is true that 
the proceeding on the interplea has been, in some _ respects, 
treated as an independent proceeding by the Missouri courts, 
and so it is said oditer in Ladd v. Couzins, 35 Mo., 516, that 
the issue on an interplea must be tried first without any un- 
necessary delay as an original cause between plaintiff and de- 
fendant; and in Brennan v. O Driscoll, 33 Mo., 372, that the 
record on separate interpleas must be kept distinct; and it is 
held that proceedings in case of interpleader in attachment are 
in the nature of distinct suits, and judgments thereon are subject 
to review on appeals, though the attachment or garnishment 
may be still pending. 


Wolff v. Vehhe, 17 Mo. App., 36. 


And yet, on the other hand, it is in every case recognized 
that the interpleading is a proceeding in the cause, and that 
the interpleader becomes guo modo a party to it. After judg- 
ment on the attachment issue the right to interplead is gone. 
« Any person claiming title to the property should have come 
“into court when the attachment was pending, and interposed 
‘an interpleader.” 


Mckilfatrick v. Macauley, 15 Mo. App., 102. 


In f&techardson vy. Fores, 16 Mo., 177, and Avchardson v. 
Watson, 23 Mo., 34, it is held that the judgment on the inter- 
plea is conclusive as to claimant’s right in the property at- 
tached, and the claimant cannot afterwards sue the defendant 
to enforce the right claimed. It thus treats the interplea as 
forming a part of the entire cause and makes the judgment 
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conclusive not only between the attachment plaintiff and the 
interpleader, but also between the latter and the defendant. 

The statute authorizing the interpleading clearly makes it 
a part of the case, and the interpleader a party to it. The 
Missouri courts in construing this provision, have given to the 
interplea a quasi-independent status, but in no case is it held 
that a judgment upon the attachment issue rendered after the 
interpleader has become a party is not conclusive upon him so 
far as it effects his rights, or that the interpleader does not be- 
come a party to the cause in such sense as to be bound by judg- 
ments thereafter rendered therein. As between the attaching 
creditor and the interpleader judgment sustaining the plea in 
abatement and dissolving the attachment is certainly conclusive 
on the attaching creditor. It puts an end to the attachment 
lien and the interplea as well. 


Peck v. Stratton, 118 Mass., 406. 


Aud we submit that a finding upon defendant’s plea in abate- 
ment that the defendant had not made this conveyance with a 
fraudulent intent of hindering and delaying his creditors and 
judgment thereon, dissolving the attachment, would be a bar to 
any subsequent proceeding by the defendant in error against 
these interpleaders to attack this conveyance, based on charges 
of fraud against Rummel in making it, and that the interplead- 
ers were parties to the cause on the trial of the plea in abate- 
ment in such sense that they could claim benefit of such judg- 
ment. 

It cannot be questioned that this judgment on the plea in 
abatement is conclusive as against the interpleaders to the ex- 
tent that it determines absolutely the validity of the attach- 
ment and the right to retain the attached goods as against the 
defendants. We contend that, being conclusive as to the va- 


lidity of the attachment, itis conclusive as to the existence of the 
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cause which had been asserted for the issuance of the attach- 


ment writ, viz: that Rummel’s intent in making this conveyance 


al 


was fraudulent under the law. In other words, the judgment sus- 


taining the attachment necessarily involved the existence of the 
ground upon which the attachment was issued, and if conclu- 
sive as to the validity of the attachment it must be conclusive 
also as to the existence of the fraudulent intent on defendant’s 
part, that alone would justify the attachment. This was the 
view taken by the court below: « A trial which was had on 
‘on this issue resulted in the sustaining of the attachment; 
“that is, the charge made in the affidavit by the Moline Wagon 
«Company that Rummel had fraudulently conveyed or was 


+ about fraudulently to convey the property in controversy to 


“hinder and delay creditors, was true.” (Rec., 84.) 


We do not think it was necessary to offer the record of this 
judgment in evidence. It was a part of the record in the 
cause, as much so as the affidavit for attachment. In French 
v. Sa/c, 60 Miss., 516, it is held that on the trial of an inter- 
plea it is not necessary to offer in evidence record of judgment 
sustaining the attachment, because it is part of the record be- 
fore the court. The court cites Drake on Attachments, 
§ 65S, to the effect that a garnishment proceeding under an 
attachment writ, though in some sense a distinct suit, belongs 
to and is part of the record in the attachment suit, and says 
that the same view applies to claim of property levied on un- 
der an attachment. 

While attachment proceedings with their various incidents 
are purely statutory, and it is therefore not entirely safe to cite 
decisions from the courts of one state on cases arising under its 
statute in reference to questions in cases arising under the stat- 
ute of another state, or to the practice in another state, we 
venture to cite this decision of the Mississippi court with all 


the greater confidence, because an inspection of the record in 
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the case at bar shows that the proceedings under the plea in 
abatement, including all of the matters offered in evidence, 
form and are treated asa part of this record. And we submit 
that the verdict and judgment finding Rummel guilty of fraud, 
and overruling the plea in abatement, was properly before the 
court below as part of the record of the cause, and 1s properly 
before this court on this record. 

Garnishment proceedings under an attachment writ are near- 
est in analogy to proceedings on an interplea in an attachment 
suit. They are in some sense distinct suits between the attach- 
ing creditor and the garnishee; and yet the defendant is toa 
certain extent a party to this proceeding and concluded by 
judgment against the garnishee in favor of the attaching cred- 
itor to the extent of this judgment. Such judgment is, however, 
not conclusive as to the whole amount of the indebtedness to 
the defendant, because that 1s not an issue in the garnishee pro- 


ceeding properly. 


Bigelow on Estoppel, 131, 132, 133. 
Drake on Attachments, § 711. 


Garnishment proceedings being also purely statutory, the 
same difficulty arises in applying decisions in these cases gen- 
erally; but the rule may be stated that, so far as the defendant 
is directly concerned in the judgment against the garnishee, he 
is concluded by it. 

Counsel has not in his argument discussed the question as 
io whether these interpleaders became, by filing their interplea, 
parues to the cause in such sense as to be bound by judgments 
thereafter rendered therein, nor the status of interpleaders in an 
attachment pooceeding under the Missouri statute, but has 
assumed that they were not parties, and relies upon the general 


rule that a judgment is only conclusive upon parties to the 
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cause. To this rule there are well-recognized exceptions, as in 
case of judgment against the principal in suits brought against 
a surety. 

Stovall vy. Banks, 10 Wall., 583. 

Stoops v. Wittler, 1 Mo. App., 420. 


Another exception is where the party against whom the 
judgment ts offered in evidence was nominally not a party to 
the cause, but was really the party in interest, and made the 
real defense. This exception applies, to some extent, to the 
case at bar. The issue tried on the plea in abatement was 
whether Rummel had made this mortgage with fraudulent in- 
tent. The interpleaders were parties in interest in sustaining 
the mortgage and defeating the attachment. The interplea 
and plea in abatement were filed at about the same time in the 
cause by the same attorneys (Rec.. 42, 43); and the attorneys 
who appeared on the trial of the plea in abatement for the de- 
fendant took part in the trial of the interplea for the inter- 
pleaders. 

The argument also assumes that the interpleaders had no 
right to appear in the trial of the plea in abatement or to con- 
trol or defend this proceeding. ‘There was, on the contrary, 
no reason why the two issues should not have been tried at 
the same time and before the same jury. Neither the statute 
nor the practice forbids this. ‘The position of claimants in an 
attachment proceeding is perhaps as fully stated by Waples on 
Attachment, pages 480 to 485. They are not allowed to delay the 
trial of the cause by their interplea, and “ must always be ready 
for trial.” The Missouri practice is to try the interplea first, 

Ladd v. Couzins, 35 Mo., 516; but there is no reason why it 
should not be tried at the same time with the plea in abate- 
ment, and where the interpleaders are content to allow the 
plea in abatement to be tried separately and before their inter- 


plea, they must be held concluded and bound by the judg- 
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ment rendered thereon, so far as the finding and judgment ap- 
plies to their claim under the interplea. 

The court instructed the jury that Rummel’s intention in 
making the mortgage to Hluiskamp Brothers was found to 
have been fraudulent, *“ but this, of itself, is not sufficient to 
“make the mortgage fraudulent as to Huiskamp Jrothers. 
« Tluiskamp Brothers may have known, when they accepted 
“the mortgage from Rummel, that he intended to defraud, 
‘hinder and delay his creditors by it: yet 7f they mm no way 
“ participated in the fraud of Rummel, did no act to aid or 
“assist him in the illegal act, and intended to secure their deot 
“only, the mortgage as to them is valid, and they are entitled to 
“ the benefit of the same. * * *”  (Rec., 86.) 

This portion of the instruction is a sufficient answer to the 
exception tnken, that the instruction gives eflect to the judg- 
ment, not only as establishing Rummel’s fraud, but as tending 
to aflect the question of the intent with which the inter- 
venors received the conveyance. The court subdmitted the 
question to the jury as to the good faith of the interpleaders in 
taking the conveyance on all the evidence. The court called 
their attention te the various matters appearing in evidence and 
instructed them that “the whole (should be ) judged of under 
“the caution enjoined by the judgment which determined that 
‘“ Rummel had acted fraudulently in making the mortgage. 
“In dealing with Rummel under these circumstances, Huis- 


“-kamp Brothers must exercise the utmost good faith, and their 
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‘failing to do so deprives them of any right under the mort- 
* wage.” 

We submit that the question as to whether the interplead- 
ers took this mortgage in good faith and without a fraudulent 
intent to aid and assist Rummel in hindering and delaying his 
creditors was submitted to the jury as fairly as the interplead- 


ers were entitled to ask. 
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It is not necessary to refer inthis connection to the rule, that 
even though there may have been some error in the instruc- 
tion, yet if the court can see that the verdict has been in ac- 
cordance with substantial justice between the parties, 1t will not 
reverse the case for such error. ©The facts to which the court 
calls the jury’s attention in reference to the making of this 
mortgage were such as to warrant him in telling the jury that 
under the circumstances the interpleaders must have exercised 
the utmost good faith. 

The element of fraud on Rummel’s part in making the con- 
veyance was, as counsel states, material in determining 
whether the mortgage was fraudulent as against the inter- 
pleaders. It was not sufficient to make the mortgage fraudu- 
lent as to the interpleaders, and so the court instructed the jury 
even more broadly than they were entitled to, telling them that 
even if they knew when they accepted the mortgage that 
Rummel intended to defraud, hinder and delay his creditors 
by it, yet if they did not participate in his fraud or do some act 
to aid or assist him in it, the mortgage would be valid as to 
them. It was, however, a material factor in the case, and the 
evidence that tended to show fraud on his part, no matter 
what might be its character, whether the conclusive evidence 
of this judgment if properly admissible as against them for this 
purpose, or evidence af his acts or declarations, would be be- 
fore the jury for their consideration. 

The real question is whether this judgment was conclusive 
on the plaintiffs in error, as to Rummel’s fraudulent intent in 
making this mortgage. If so, then it would be necessarily 
before the jury, just as any other evidence tending to show 
fraud on his part, for their consideration in determining the 
intent of the plaintiffs in error in taking this mortgage; and 
the instruction places the proper restriction upon the jury in 
considering It. 


ITI. 
THE SEVENTH AND NINTH ASSIGNMENTS OF ERRORS. 


The sixth instruction which the plaintiffs in error asked, to 
the effect that if the partnership was not in fact dissolved, but 
the interpleaders had been told of and believed in its dissolution, 
then Rummel in giving the mortgage was acting as an ostensi- 
ble partner, and it is as valid as if he had made it in the name 
of Rummel & Son, was properly refused; because it ignores 
the question as to whether the partners had not continued to 
hold this property as partnership property, and ignores the 
question as to whether the interpleaders themselves did not 
know that this property was held as partnership property and 
ostensibly dealt with as such. 

The eighth instruction asked for plaintiffs in error, to the 
effect that the act of Rummel in making the mortgage was a 
representation that he had authority to convey title in his own 


name, and that the mortgage should be treated as if it were 


a conveyance by the partnership to secure a partnership debt, 


was properly refused; because it was not applicable to the ev1- 
dence before the jury or to the claims asserted by the inter- 
pleaders. They claimed throughout that they were the 
creditors of Rummel individually, and that he in his individual 
capacity was the owner of the property in controversy, 
and therefore his mortgage conveyed a good title, and sought 
to show that the partnership was dissolved and not in 
existence. It was not claimed or asserted by them, and no 
evidence was oflered tending to show that this conveyance 
was the act of the partnership, or authorized by it. The 
evidence tended to show that the firm was doing business 


under the firm name, and this property was held as partnership 
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property; the mortgage is made by Jacob Rummel, individu- 
ally, to secure his individual notes, and the validity of the con- 
veyance depends entirely upon whether the property was part- 
nership property or belonged to him individually. The only 
representation that can be gathered from the fact that he exe- 
cuted this mortgage and delivered it to the plaintiffs in error, 
would be, that he claimed to be the owner individually of this 
property; and certainly no inference can be drawn from the 
mortgage itself that he claimed to have executed it with 
authority from the partnership, or as the act of the partnership. 

The case of Aeck v. Fisher, 58 Missouri, 532, is cited by 
counsel to the effect that one partner could execute and de- 
liver a mortgage upon partnership property to secure a part- 
nership debt. In that case the partner executed a mortgage 
in the name of the partnership to secure a partnership debt, 
and claimed authority to make the conveyance for the partner- 
ship. It cannot be doubted that a partner has authority to act 
as the agent of the partnership in reference to almost every 
transaction, and can sell or pledge its property as its agent to 
secure its debts; but this does not apply where the partner is 
not claiming to act for the partnership or in its name, or 
as its agent, but is acting .for himself in his individual 
capacity. In such case the test of the validity of his 
conveyance is the ownership of the _ property. If, 
in fact, it was partnership property, then the conveyance is 
invalid, except in the case of a grantee who, for a valuable con- 
sideration, without notice that the property is partnership prop- 
erty, and in good faith, takes the conveyance. And a grantee, 
who claims to be a private creditor of the partner, and 
who takes a mortgage made by a partner in his individual 
capacity, and not as the agent of or in the name of the part- 
nership, cannot be heard to assert in defense of the conveyance 
on the one hand that the debt secured by the mortgage was 
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the grantor’s private debt, and the property belonged to the 
partner individually, and was not partnership property, and 
therefore the conveyance was valid, and on the other hand 
that the property belonged to the partnership, but the convey- 
ance must be treated as the act of the partnership, and theére- 
fore it 1s valid. 

The interpleaders in this case have taken the position that 
the property belonged to Rummel individually, and that the 
partnership itself was not in existence; and therefore these two 
instructions were not applicable to the case before the jury, nor 
to the facts in evidence, and were properly refused. 

We respectfully submit that there are no errors in this record 
that require the reversal of the judgment, and that it should 
be affirmed; and we ask the kind forbearance of the court for 


our too extended discussion of the questions in the case. 


Respectfully submitted. 
CHARLES M. Osporn, 
S. A. LyYNpE, 
Attys. for Defendant in Error. 
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I. 


1. If there was no legal dissolution of the partnership and 
the partners continued to hold the property in controversy 
as partnership property and to deal with it ostensibly as 
firm property it remained partnership property so far as 
creditors are concerned who knew nothing of a division of 


\> o—/ 
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the property and who trusted the firm. 


2. Where partners continue to carry on business as part- 
ners and under the firm name and to hold property and 
deal with it ostensibly as partnership property, such prop- 
erty remains partnership property notwithstanding a secret 
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agreement of division of property may have been entered 
into between the partners, and so far as creditors are con- 


cerned who knew nothing of such agreement and gave credit 


to the firm, the partners, and any purchaser or grantee from 


them in their individual capacity with notice that the prop- 


erty was being held and ostensibly dealt with by the partners 


as partnership property, will be equitably estopped from de- 


nying its status as partnership property. “ The creditors 


who had dealt with the firm under the belief, superinduced 


by the acts of all the parties, that they were partners, were 


entitled to rely not only upon the personal responsibility of 


all, but upon the equitable security in the partnership effects 


to be worked out through them.” 


Story on Partnership, §§ 64, 65. 
Kelley vs. Scott, 49 N. Y., 595, 599. 
Hillman vs. Moore, 3 Tenn. Ch., 454, 458. 


See also— 
Ex parte Hayman, L. R., 8 Chan. Divis., 11. 
In re Rowland, L. R., 1 Chan. App., 421. 
Irench vs. Chase, 6 Greenleaf, 166. 
Lord vs. Baldwin, 6 Pick., 348. 
Van Valen vs. Russell, 138 Barb., 590. 
Elliot vs. Stevens, 38 N. H., 311. 


3. By a bona fide agreement of dissolution and division of 


partnership property among the partners, or by a bona fide 


transfer of the partnership property to one partner, it 1s con- 


verted into the individual separate property of the partner, 


wholly free from the claims of the joint creditors, and the 
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~« partnership creditors are deprived of their quasi-lien or de- 


rivative equity. 
Story on Partnership, $§ 358, 360. 
3 Kent’s Com., 65. 
Case vs. Beauregard, 99 U.S., 119. 
Fitzpatrick vs. Flanagan, 106 Jd., 648. 


Schnidlapp vs. Currie, 55 Miss., 597. 


4. To be valid, however, such transfer or agreement of 
dissolution and division of the partnership effects must be 
bona fide; and if not it is invalid and a nullity, save only in 
the case of a bona fide purchaser for a valuable consideration 
without notice of the mala fides of the transaction. 

Case vs. Beauregard, 99 U. S., 125. 

Howe vs. Lawrence, 9 Cush., 555, 556. 
Wilson vs. Robertson, 21 N. Y., 587. 
tansom vs. Van Deventer, 41 Barb., 307. 
Ex parte Williams, 11 Vesey, 8, 5. 

In re Waite, 1 Lowell, 207. 


5. A secret agreement of this character between the part- 
ners which is not made public or accompanied by public 
notice and by some open and visible evidence of its exist- 
ence is fraudulent and void. 

In re Tomes, 19 Nat. Bank Reg. Reps., 37. 
Richardson vs. McFarland, 10 7id., 381. 
Flack vs. Charon, 29 Md., 312. 

Elliot vs. Stevens, 38 N. H., 311. 

See, also, In re Sheppard, 3 Ben., 347. 

In re Kruger, 2 Lowell, 66. 

In re Dunkle, 7 Nat. Bank Reg. Reps., 107. 
Kelley vs. Scott, 49 N. Y., 595. 
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6. A conveyance or mortgage of partnership property 
made by a partner in his individual behalf to satisfy or se- 
cure the payment of his individual debts is fraudulent and 
void as to the partnership and its creditors. 

Story on Partnership, § 152. 

3 Kent’s Com., 44. 

Rogers vs. Batchelor, 12 Peters, 221. 
Locke vs. Lewis, 124 Mass., 1. 
Livingston vs. Roosevelt, 4 Jolins., 251. 
Dob vs. Halsey, 16 td., 54. 

Flanagan vs. Alexander, 50 Mo., 50. 
Ackley vs. Staehlin, 56 Mo., 558. 
Price vs. Hunt, 59 Mo., 258. 
Helliker vs. Francisco, 65 Mo., 598. 
Phelps vs. McNulty, 66 td., 555. 
Johnson vs. Hervey, 70 Me., 7-4. 
Cotzhausen vs. Judd, 48 Wis., 213. 
Hurt vs. Clarke, 56 Ala., 19. 


Save only where the grantee or person dealing with the 
partner did not have notice that the property was partner- 
ship property, or that the partner was abusing his powers 
and authority as a member and agent of the partnership. 

Locke vs. Lewis, 124 Mass., 1. 


Livingston vs. Roosevelt, 4 Johns., 251. 


If he did have notice, the transaction is deemed mala fide 


on his part, and held to be a nullity. 


Story on Partnership, § 152. 

3 Kent’s Com., 42, 45. 

Donovan vs. Dymond, 38 Wood, C. Ct., 141. 
Cotzhausen vs. Judd, 45 Wis., 215. 


If. 


The judgment on the plea in abatement sustaining the at- 
tachment and overruling the plea was conclusive evidence 
of frand on Rummel’s part in executing and delivering the 
mortgage under which the interpleaders claim title, as against 
the interpleaders who had become parties to the cause and 
had interpleaded therein prior to the trial of the plea in 
abatement. The interpleaders became by their interplea 
parties to the cause, and were parties and privies in interest 
with Rummel, their grantor and defendant in the cause. 

Revised Statute, Missouri, section 449: “Any person 
claiming property, money, effects, or credits attached, may 


interplead in the case, verifying the same by affidavit, and 


issues may be made upon such interplea, and shall be tried 
as like issues between plaintiff and defendant, and without 


any unnecessary delay.” 


See as to interplea under this statute— 
Richardson vs. Jones, 16 Mo., 177. 
Richardson vs. Watsen, 28 Jd., 34. 
srennan vs. O'Driscoll, 33 Jd., 372. 

Ladd vs. Cousins, 385 Id., 516. 

State, ete., vs. Langdon, 57 Id., 354. 
McElfatrick vs. Macauley, 15 Mo. App., 102. 
Wolff vs. Vehhe, 17 Jd., 36. 


See also— 
French vs. Sale, 60 Miss., 516. 
Drake on Attachments, §§ 658a, 711. 
drown vs. Dudley, 33 N. H., 515. 
Bigelow on Estoppel, 181, 182, 133. 
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And (as exception to the general rule) that judgment 
against the principal is conclusive on the surety. 
Stovall vs. Banks., 10 Wall, 585. 
Stoops vs. Wittler, 1 Mo. App., £20. 
Strong vs. Ins. Co., 62 Mo., 289. 


And as to status of party In interest, though not party to } 
the recora. 
Wood vs. Easel, 65 Mo., 195. 
C. M. Osporn, 
S. A. Lynpre, 
Attys for Deft in Lrrvor. 


